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IN TIE SUPREME COURT OF ILLINOIS,

APRIL TERM OF THE THIRD GRAND DIVISION, A. D, 1859,

STRONG II, EARLL, for the use of

Charles G. Patten, Plaintiff in Krror,
VS.

JAMES MITOHELL, HOLDEN L RaLGCES Sa s Sl
PUTNAM, and ALEXANDER ErroRr 70 STEPHENSON COUNTY,
NEELY, co-partners under the name
and style of James Mitchell & Co.,
Defendants in Error,

Action of assumpsit by plaintiff in error, against defendants in error.—-
The plaintiff declared on the common counts, with a bill of particulars charg-
ing money had and received by defendants to plaintiff’s use, Defendants
pleaded general issue, payment and set-off, The cause was tried before Hox,
BENJAMIN R. SHELDON, and a Jury, at the December Term, 1858, of the
Stephenson Cireuit Court.

PLAINTIFE'S EVIDENCE.
Testimony of Abuer . Wriyht;

Ias been acquainted with defendants, Mitchell, Putnam and Neely, since
last day of September, 1854 They were then and are now engaged i
banking, loaning money, receiving deposits, and buying and selling exchange.

Witness is acquainted with defendant Putnam’s hand-writing, and has scen
him write. (Bank pass-book, marked exhibit © A, submitted to witness.)—
Witness recognizes in this book the hand-writing of defendant Mitehell,
Mz, Nichols, Mr. Guiteau, and himself (witness.) Tt is the account book ol
defendants with plaintiff; witness balanced the book up to September 1st,
1854; Mr, Niuholls was book-keeper for defendants.

(Bank pass-book, marked exhibit % B,” submitted to witness.) Tt is the
account book of defendants with plaintifl' from January 1st, 1805, to Decem-
ber 81st, 1855, Witness recognizes the writing of defendants, Mitchell and
Putnam, of Mr. Guitcau, and himsell (witness) iy the book.

(Bank pass-book, marked exhibit «Q," submitted to witness.) It is the
pass-book of plaintiff, and contains the account of plaintift with defendants,
from January 1st, 1856, to April 1st, 1856,  Witness recognizes hand-wri-
ting of defendants, Mitchell and Putnam and himself (witness) in this book,
during the above time.

The hank pass-books, **A,” #B,” and that portion of book ** (" above
mentioned, offered in evidence; counsel for defendants object; objections
overruled by the Court; ruling of the Court excepted to by counsel for de-
fendants. -

C'ounsol for defendants objected to all questions put to witness and all qu-
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SUPREME COURT OF ILLINOIS,—EARLL VS8, MITCHELT, LT AL. 2

swers made by him, on the ground that the books are not proper evidence;
and also, that the amounts stuted in plaintifl’s bill of particulars do not cor-
respond with the books,

'l‘hc journal of defendants submitted to witness.

Witness reads entry dated January 12, 1854:  “To cash debtor, S. 1L
Earll, dep. $572 50,” In haud-writing of defendant Putnam,  Witness was
not there at the time this entry was made.

Question by plaintiff’s counsel—State whether it was the practice of the
defendants at that time to enter drafts on Chicago, by them taken ascash de-
posited ?  (Objected to by counsel for defendants ; objection overruled ; de-
fendants’ counsel except.) Witness has no positive knowledge of their
practice at that time, except what he can infer from the books; has had no
information from defendants.

Question by plaintifl’s counsel—What were their (defendants) subsequent
practices in regard to Chicago drafts, as to entering them as cash deposits —
Objected to by defendants’ counsel; objection overruled; defendants’ coun-
sel except.) Witness states they were in the habit of buying drafts on Chi-
cago. (Plaintifl’s counsel except to answer of witness,)  Drafts drawn in
favor of defendants were not entered as cash while witness was with them.—
No entries were made regarding the drafts on Chicago, nor any memoran-
dum in regard to the party purchased of. When drafts were purchased,cash
was credited with amount of draft and debited the amount of the discount,
if any was made.

Pass-book and draft submitted to witness. Witness would infer from that,
that defendants bought the draft of plaintift, and credited him so much.—

The draft is not put down as cash. ~ Witness could not state whether they
received any cash or not; should not infer they paid plaintiff’ any cash at
the time ; thinks same methad was pursued when he (witness) was there.—
Witness knows nothing about any particular transaction between plaintiff
and defendants,

They were in the habit of filling up Earll’s drafts in the defendants’ office,
Witness thinks plaintiff was charged 1-4 of 1 per cent, on sight drafts; 3-4
of 1 per cent on a ten days draft.

(Original blotter of defendants shown witness.) ~ Witness thinks date of
this book was 1834, corresponding with another book. (Objection by coun-
sel for defendants; overruled ; defendants’ counsel except.) Witness reads
entry: “S. H, Earll deposited §497 50.” Witness is asked by plaintifl’s
counsel what the first column in this book means.  (Objected to by counsel
for defendants; objection overruled; defendants’ counsel except.) ~Witness
states that the books show as plainly as he can desceribe. =~ Witness is
asked by plaintiff’s counsel to explain the meaning of the entries in the book.
Counsel for defendants object; the Court rules witness is permitted to ex-
lain; ruling excepted to by counsel for defendants. ~ Witness is asked by
Slaintiff’s counsel whether an entry on the book corresponds with a draft ?—

Vitness can only judge from the dates and amounts; cannot distinguish
whether the entry was cash or a draft; the drafts were not entered as cash.
The avails of the drafts were entered as cash, either paid to the party or
slaced to his credit.  The avails are what was paid for the draft.  In this
case Ishould judge they (defendants) paid plaintiff $497 50, as the aveils of

the draft. g
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SUPREME COURT OF ILLINOIS.—EARLL VS, MITCHELL, ET AL, 3

Question by plaintiff’s counsel—Is there a corresponding entry in any
other book? = (Objeeted to by counsel for defendants; objection ovvrrulc(i
and excepted to.L Witness answered—There is a book these entries are
copied inj this book shows what drafts were sent to George Smith & Co.,
but has nothing to do with Earll’s account. ~ Witness does not know what
year the entries in this book were made.  Kntries in this book (journal )
offered in evidence.  (Objected to by counsel for defendants; objection
overruled and excepted to.{

The original blotter of defendants offered in evidence.  (objection by de-
fendants’' counsel; overruled and excepted to.)

Counsel for plaintiff reads the entries in the blotter and journal,

The drafts ranging from, July/12, 1854, to March 19, 1856, offered in evi-
dence. (Objected to by counsel for defendants; objection overrruled and
excepted to.) :

Cross—Earll the plaintiff’s business, during the time the drafts were
drawn, was that of buying and shipping produce to Chicago, ~ The paper is
called bills of exchange.

Question by counsel for defendants—When you were in defendants’ bank,
was there a good deal of such paper presented there? (Objected to by plain-
tifl’s counsel’; objection sustained; exception by counsel for defendants.)—
Witness was in defendants’ office as clerk from last of September, 1854, to
middle of November, 1856. Is not able to identify any of the paper as
presented at the counter while he [witness] was there.  The only knowl-
edge witness has, is by comparison of the papers with entries on the books.

Question by counsel for defendants—Did tlhey [defendants] keep books to
distingnish between money loaned, and hills bought?  [Objected to by coun-
sel for plaintiff; objection averruled; plaintiff’s counsel except.] — Witness
answered—They did; when money was loaned, bil's receivable was charged
with amount of loan or note:

Question by defendants’ counsel—Were any of those drafts charged to
bills receivable? [Objected to by plaintiff’s counsel; objection overruled ;

laintiff’s counsel except.] Witness answered—None to my knowledge.

Question by counsel for defendants—To what account did you charge
such drafts? “[Plaintiff’s counsel object ; objection overruled and excepted
to.] Witness answered—To “collections,” and afterwards ta “bills of ex-
change.”

Defendants received the drafts of plaintiff, and passed the avails to his
credit, and deduocted the amount of their discounts. ~Was frequently present
while the transactions took place. Whenever we bought a draft on Chicago
or New York at less than its face, the difference between the draft and what
we gave for it is called discount; and when we sell, the difference between
the face of the draft and what we sell for is called exchange. I took some of
the drafts of Earll (the plaintiff) I took the drafts and passed the avals to
his credit. Plaintiff never applied for a loan of money in connection with
the drafts.

Question by defendants’ counsel: Did you, as elerk of defendants, pur-
chase any of these drafts for defendants? ()Objcctcd to by plaintifl’s counsel ;
obj. overruled, and excepted to.) Witness answered: I have at various
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SUPREME COURT OF ILLINOIS,—EARLL VS. MITCHELL, ET AL, +
times; could not state how many; have often been present when defendants
purchased drafts of plaintiff. In thesc books (in cvidencc? the first amount.
was the amount paid by defendants for the drafts, and the second amount
was the amount charged by them for the purchase.

Question by defendants’ counsel; What was the market value of sight
drafts on Chicago at the time? [Objected to by plaintifl”s counsel; objection
overruled ; excepted to.] Witness answered ; {\Tumbcr 1 drafts, drawn by
responsible parties, were at 1-4 of 1 per cent. discount.  Five-days paper, 1-2
of 1 per cent.; ten-days, 8-4 of 1 percent.; fifteen-days, 1 #=b per cent.; twenty
days, 11-2 per cent.; thirty days, 2 per cent, discount. Witness made entries in
73 the books while he was in employ of defendants, similar to those which appear

to have been made before he was employved by them. The drafts filled out
in defendants office were drawn up after plaintiff came in to negotiate. Part
of the drafts (in evidence) were filled up by plaintifi’s clerk,  Plaintifl’ had
an account at the bank, and the amounts were placed to his credit, and he
drew against them,
Witness then read from Pass-books (marked exhibits “A;” “B” and “C")
the balance carried forward each month.  April 1st, 1856, there was a bal-
7? ance of $2 68 due plaintiff, That balance was carried forward to the new
book, to plaintift’s eredit, after the firm of Mitchell & Co. was changed.  Therc
was a settlement at that time, and vouchers were all returned to plaintift.
&0  DIrecr.—Witness cannot state what plaintiff said at the time of the draft
transactions.  The transactions were the same as when he (witness) bought
a draft on New York. Plaintiff’s arrangements were from onc day to
another; each draft was aseparate transaction.  Knows of no understanding
about the drafts except what the drafts express.  Does not remember any
drafts being sent back without acceptance or payment,  The drafts were
§/ all ultimately taken up. Do not know by whom,

Testimony of A. H, Slone,
€2/ Witness was in business in Freeport in 1854 and 1855. Never knew
any exchange on Chicago sold. ~ Witness dealt with defendants’ some,
Have known parties to be charged 1-4 of 1 per cent. for such exchange when
they were not doing husiness with the bank, Persons doing business at
the bank were not charged anything.

Testimony of Oscar Taylor,

72/  Was doing business as banker in Freeport, in 1854 and 1855,

; There was no market value of exchango on Chicago. One man would
sell at par, another at 1-2 per cent, That refers to Bankers’ drafts, not pri-
vate drafts ; ordinarily charged our customers nothing for drafts on Chicago,

Plaintiff here rested his case.

DEFENDANTS' EVIDENCE,

Testimony of Mr. Fullerton.
g4

53 Resides in Freeport; is book-keeper for defendants; commenced last of
March, 1856.

Drafts in evidence are called produce paper. ~ Witness is familiar with

T — -
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he business indicated by the drafts (in evidence) and corresponding entries
in the defendants’ books.

Question by counsel for defendants : State whether the transactions involv-
ing the presentation and acceptance of drafts such as now exhibited, and of
which entries are made as you find them in defendants’ books, are loans or
purchases? [Objected to by counsel for plaintiff; objection sustained; de-
tendants’ counsel except.

Oscar Taylor called for defense. :

{/HL Was engaged in banking in Freeport in 1854, 1855, and in March, 1856.
Witness is acquainted with bills of exchange, known as produce paper.—
Discount on sight drafts drawn on Chicago by produce dealers, duaring that
time, varied from 1-4 to 1-2 of 1 per cent. ; witness dealt extensively in s'ich
paper. It was payable in Chicago and had to be sent there for collection.
If made payable to us we had to endorse it before it was paid. The expense
and trouble of sending, I should say, was 1-4 of 1 per cent: but the rate
would vary, from circumstances, from par to 1-2 of 1 per cent. Suppose
1-4 per cent would be the average rate. [Drafts in suit shown witness; ad-
mitted by counsel for plaintiffto be private drafts.]

Testimony of Silas D. Clark.
g5 Was engaged in banking in Freeport in 1854, 1855, and 1856.
[Drafts in suit shown witness.] Witness has dealt in such paper; calls it
produce paper. Plaintiff, S. H. Earll, dealt at my bank. Froduce paper
drawn at sight on Chicago, was at 1-4 of 1 per cent. discount; five-days pa-
per av 1-2 of 1 per cent discount: ten-days paper at 3-4 of 1 per cent dis-
count, and soon to 1and 2 per cent. Ilad to send this class of paper to
Chicago for collection and had to endorse it. I consider such paper more
risky than any other kind of paper.
CRross.—In 1854, 1855, and 1856, considered this (plaintifl’s) paper as
good as any of that class of paper.

Testimony of T. S. Greenwood.

§6  Was inthe produce business in Freeport in 1854, 1855 and 1856; am ac-
quainted with the kind of paper like the drafts in suit, known as produce
paper; have drawn a great deal of it; think such paper sold at from 1 to
2 1-2 per cent.

Testimony of William Mitchell. :

fl,  Witness was in plaintiff’s employ during 1854, 1855, and up to April 1st,
1856. Plaintiff had no other Eusiness except produce business; knew of

laintiff’s drawing drafts on Chicago, which were negotiated at defendants’

Eank; sometimes  the pegotiation was by plaintiff and sometimes by plain-

tiff’s clerk. Have had.Conversation in regard to buyingdrafts, on one or

two occasions. Plaintiff’s clerkcame in and asked what they (defendants)
charged on 15-days drafts. They told him 1 per cent. Saw him leave
his draft and bank book. Never heard anything said at any such time
of aloan of money. The general inquiry was, whether they would take
a draft on Chicago. :

o0
~
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SUPREME COURT OF ILLINOIS.—EARLL VS. MITCHELL, ET AL. 6

Question by counsel for defendants. What was such paper worth in 1854,
1855 and 18562  [Objected to by counsel for plaintiff; objection overruled;
excepted to.] Witness answered from 11-2 percent. to 2 per cent per month,
Sight drafts were at 1-4 of 1 per cent discount.

Testimony of J. W. Shaffer.

Was in the produce business in 1855 ; [drafts in suit shown witness, ] the
paper is known as produce paper.

Question by defendants' counsel. What was a sight draft of this produce
paper worth in Freeport in 18557 [Plaintiff’s counsel object: objection
overruled ; excepted to.] Witness answered about 1-4 of 1 per cent. discount;
five-days paper, 1-2 of 1 per cent. discount.

The plaintiff’s counsel then asked the following instructions from the

Court to the jury :

PLAINTIFF'S INSTRUCTIONS.

Lst. It is a settled principle of the law, that where money has been loaned
at a usurious rate of interest, and the borrower has paid to the
lender the principal sum borrowed, together with such interest before Janu-
ary 81, 1857, the borrower may recover back from_the lender the excess of
interest over and above six per cent. per annum. Which was given.

2d. If the jury believe from the evidence, that the defendants loaned to
the plaintiff money, upon the drafts in question in this cause, at a usurious
rate of discount, and the plaintiff has paid or caused to be paid the drafts, and
the usurious rate so discounted, previous to January 81, 1857, the plaintift
may recover in this form of action, the excess he has paid aver the legal rate
of interest. Which was given,

3d. If the jury believe from the evidence, that the plaintifl, Strong II.
Earll, made and delivered the drafts in question to James Mitchell & Co. to
obtain a loan of money from the defendants, and the defendants loaned the
money by discounting said drafts, at a greater rate of interest for the time
said drafts were to run, than the rates of discount allowed by law at the time
of the loaning of said money, then all of such discount over and above the
rate of six per cent, per annum would be usurio.s, and the plaintiff’ will be
be entitled to recover the same back, provided the plaintiff has paid or caused
to be paid to the defendants, the original sum borrowed, and such discount pre-
vious to January 31, 1857. Which was given.

4th. During the years 1854, 1855 and 1856, no person in this State was
allowed by law to aceept or receive in money or in any other way, any great-
er sum for the loan, forbearance or discount of any money or thingin action,
than at the rate of six dollars on one hundred dollars for one year, and after
that rate for a longer or shorter period of time, unless a special contract was
made by the parties to give and receiye any rate not excceéing ten per cent. ;
and ifthe jury believe from the evidence that the defendants discounted the
drafts offered in evidence, at a greater rate of discount than wasthen allowed
by the laws of this State, and the plaintiff has paid or caused to be paid the
said drafts to the defendants, including such greater rate of discount, he may
recover back in this action, the excess over and above the legal rate of in-
terest, Which was refused.

e ————
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5th. It is a settled principle of the law, that if a person make his own bill
of exchange, and sell it for what he can get in moncy this, while in appear-
ance the sale of the bill,is a loan and borrowing of the money ; and if the
apparent sale be for such a price that the seller pays more than the legal in-
terest, it is a usurious transaction, ‘Which was refused.

6th. The law will will not countenance or uphold any shift, cantrivance
or device of the lender and borrower of money, by which the lender can re-
ceive or the borrower give’ to the lender a greater rate of interest for the
loan of money, than that allowed by the law, The real inquiry in every
case is, wliether there has been a borrowing and lending at a greater rate of
interest than the law allows; and this becomes purely a question of fact for
the jury to determine from all the circumstances of the particular case. The
law looks at the nature and substance of the transaction, and nat to the color
or form which the parties in their ingenuity may have given it. The par-
ties will not be permitted successfully to evade the provisians of the statute
by any conceivable scheme or expedicat. The courts will follow them
through all their shifts and devices, and ascertain the true character and de-
sign of the transaction; and if upon such investigation, it appears that there
was, in substance, a loan at an illegal rate of interest, no matter what form or
shape the matter has heen made to assume, it will be deolared to be usurious,
and the proper remedy applied, Which was given.

The counsel for defendants asked the Court ta instruct the jury as follows:

DEFENDANTS' INSTRUCTIONS.

1st. 'L he plaintiff is hound by his bill of particulars, and he cannat recov-
or for anything which is not contained in his bill of particulars. Which
was given.

2d. The plaintiff having charged nothing in his bill of particulars except-
ing money received by the defendants ta the use of the plaintif, the plamnuff,
in order to recover in this suit, must prove that the defendants received
money from the plaintiff as charged in the bill of particulars; and if the
plaintiff has failed to prove that the defendants received money far the use
of the plaintiff, the jury ought to find for the defendants. Which was given,

3d. Where a transaction will admit of two constructions, one of which
will make it usurious, and the other not usurious, the jury ought to construe
the transaction to be not usurious, provided the evidence will equally as well
warrant such construction, Which was given.

4th. There are three things necessary to constitute usury ; There must
be a loan, a taking of more than lawtul interest, and a corrupt agreement;
and ifthe jury find from the testimony in this case, that the bills of exchange
in question were sold to the defendants at their market value at the time,
in the ordinary course of business, and at a reasonable discount, the trans
action vras not usurious. Which was given.

5th. The bills of exchange offered as testimony are not of themselves suf-
ficient proof of the items contained in the plaintift’s bill of particulars, unless
there is some other proof connected with them: Which was given.

6th. The books offered in evidence are not of themselves sufficient proofof
the items contained in the plaintiff’s bill of particulars, unless some othep
testimony is connected, with them, Which was given,
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Tth. Such of the bills of exchange in question as were drawn by Earll, the
plaintiff, payable to different individuals besides the defendants, is a circum-
stance which the jury has a right to consider, astending to show that such
ones of the bills were purchased by the defendants from the plaintiff, Which
was given.

8th. If the jury find from the testimony that Earll, the plaintiff, settled his
accounts with the defendants on the thirtieth day of March, A. D., 1856,
and that at said settlement, there was found to be'due to the plaintiff from
the defendants the sum of two dollars and sixty-eight cents, and that the
sum found due was afterwards paid, then the jury must find for the defend-
ants, unless the plaintiff has shown by the testimony that some items of the
account had not been settled, and then the plaintiff can only recover for such
items as were not settled on the thirtieth day of March, 1856, and they
must be specifically chargedin the bill of particulars, Which was refused.

9th. A bill of exchange is not a promissory note; and if the jury find
from the testimony that Earll, the plaintiff, applied to the defendants to pur-
chase the bills in question, the character of the transaction is not changed,
because Harll drew the bills payable to the defendants. Which was given.

10th. The bills of exchange, while in the hands of James Mitchell & Co.,
and before acceptancs, were not promissory notes. Which was given,

The counsel for the plaintiff excepted to the rulingof the court in refusing
the fourth and fifth instructions asked by the plaintiff, znd in giving the in-
structions asked by counsel for defendants.

The counsel for defendants excepted to the ruling of the court in giving
the instructions asked by plaintift’s counsel, and in refusing the eighth
instruction asked by defendants’ counsel,

Thereupon the jury, by their verdict, found the issues for defendants,

JASON MARSH,
FREDERIC C. INGALLS,
Attorneys for Defendants in Error.
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SUPREME COURT OF ILLINOIS.

Third Grand Division—April Term, 1859.

Strong H. EARLL foi* use of )
CHARLES G. PATIEN,
+ Plaintiff in Error,
8. .
Janmes MITCHELL, ¢ Hrror to Stephenson:
HoLpEN PurNaM and
ALEXANDER NEELY,
Defendants in Error. J

ACQOTION—For money had and received by defendant to the use
of plaintiff,

During 1854, 1855 and 1856, plaintiff, at Freeport, drew bills of
exchange, payable at Chicago. Defendants, who-were bankers at
Freeport, purchased the bills, and charged plaintiff the usual rate
of discount on bills of that description.

Plaintiff seeks in this action to recover the amount of the ex-
change charged by defendants on the bills, in excess of the rate of
six per cent per annum, insisting that the transactions were loans of

money, and per se usurious.

I contend—

FIRST—That in this State money paid as usurious interest on
money loaned, during the time when the bills in this suit were ne-
gotiated, cannot be recovered back by the person who has paid it,
ina n action for money had and received, because, :

At common law, parties have the right to fix the rate of in-
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terest they will give and receive, and such contract is binding
at common law, and will be enforced.

At the time of the transactions (insuit) there was no express
prohibition in the statute against taking more than a certain
rate of interest.

In Madison County v. Bartlett, 1 Scam. 69, the court hold that
¢ gt common law, interest is the consideration or price agreed zltﬂon
between the parties, to be paid for the use of money for a stipulot-
ed time.”

The cuse of Tindall v. Meeker, 1 Scam. 138, was brought under
the Statute (Gales stat. 844) which, after regulating the rate of in-
terest at six per cent per annum, further provided, *“That nothing
in this act contained shall be so construed, as to limit the rate of
interest for the payment of which an express contract hath been
made” and the court ruled that interest might be calculated at
any rate upon which the parties had agreed, and affirming the pre-
vious ruling of the court, that at common law, parties may them-
selves fix the rate of interest between them.

The statute of 1845, after fixing the rate of interest at six per
- cent. per annum, enacts as follows: (Rev. Stat. 1845, chapter 45,
sec. 3,) ““ No person or corporation shall directly or indirectly ac-
cept or receive in money, goods, discounts, or things in action, or
in any other way, any greater sum or greater value, for the loan,
forbearance or discount of any money, goods or things in action,®
than as above described.”

This clause is the only prohibitory clause in the Statute, and it is
repilgnant and in conflict with both the statute of 1849 and that
of 1857.

The statute of 1849enacts, (Purple’s statute, page 684, (9,) sec-
tion 1,) “ That from and after the passage of this act, money may
be Joaned at such a rate of interest not exceeding ten per cent per
annum on cach hundred dollars, as the parties may agree upon,
anything in the laws of this State to the contrary, notwithstand-

ing.”

g’.[’his clause in the statute of 1849, was in conflict with the pro-
hibitory clause of the statute of 1845, and repealed it, so far as
related to loans of money.

The penalties in the law of 1845, in regard to usury, were also
all in conflict with the enactment of 1849. Those penalties and
forfeitures were all for taking more than siz per cent interest, while

tho statute of 1849 allowed ten per cent interest to bo taken for
money loaned.[]
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‘Therefore, at the time the bills in this suit were negotiated, there
were no penalties for taking usurious interest for money loaned.
At all events, the express prohibition in the statute of 1845 was
not then in force.

¢ Statutes in derogation of the common law are to be strict-
fy pursued.” 18 Barb. N. Y. 398.
A posterior statute inconsistent and repugnant to the provi-
gions of a prior one, operates as a repeal of the old statute,
without any express words to that effect.” United States v.
Irwin, 5 McLean, 178, “The provision in an act that ‘all
prior laws inconsistent with its enactment, are repealed,” ig
only declaratory of the principle, long since settled that a pos-
terior statute inconsistent with and repugnant to the provisions
of a prior one, operates as u virtual repeal of the old law.
Ibid, page 180.
¢ When there is a conflict between two statutes, effect must
be given to thelatest statute.”
Moore v. Moss, 14 111, 110.
“When two laws are clearly inconsistent, in such case the
latest statute must prevail. An affirmative statute is a repeal
by implication of a prior affirmative statute, so far as it is con-
trary thereto.”

Sullivan v. The People, 15 Tll. 234.

The case of Crosby v. Benmnett, T Metcalf Rep. 17, wasan
action of assumpsit for money had and received, to recover back
usurious interest. The plaintiff cited, 2 Comyn on contracts, 1 ed,
118, 117. Inhab. of Worcester v. Eaton, 11 Mass. 876; Bond
v. Hays, 12 Mass. 84; Boardman v. Roe, 13 Mass. 105; Rams-
dell v. Soule, 12 Pick. 126.

Chief Justice SHAW, in the opinion of the court in this case, says:
¢« This is an action of assumpsit, brought to recover back money
alleged to have been paid by the plaintiff to the defendant, as
usurious interest, and proceeds on the ground that money tbus re-
ceived by the defendant,has been received on an illegal contract,
and therefore that the plaintiff has a right, by the common law, to
recover it back. But now the Rev, Stat. C. 35, sec. 2, expressly
deoclare that no contract whereby usurious interest is allowed, shall
be thereby rendered void, and in order to restrain the taking of usu-
rious interest, the statute goes on to make certain specific provisions,
first to allow a large deduction from the claim of the lender ; when
the law is resorted to to enforce the performance of such a contract,
and secondly to permit, the person who has paid such interest, to
recover back three times the amount by an action of debt or o
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bill in equity, provided such suit be commenced within two yeu..
from the payment. (Stat. 1783, C:55; 1825 C.143; 1826 C. 2T7.)

The consideration that now by law, the contract is not void, dis-
tinguishes this case from those cited, and takes away the ground
upon which they rested. The ground upon which it was formerly
held that an action for money had and received, would lie, was,
that it was illegal and oppressive to take more than six per cent in-
terest, and therefore it could not conscientiously be retained from
the person who had paid it. This was the ground upon which the
case of Willie v. Green, 2 N. H. 333, [cited by plaintiff in error
in this suit] was decided. For although the statute of New Hamp-
shire in force at the time was like our present law, in providing
three times the interest might be forfeited and deducted, when such
contract was in suit, and gave a suit to recover back, not the whole,
but a part of the usurious interest; yet unlike ours, it ezpressly
prohibited the taking of more than six per cent., and thereby made
1t illegal. Tt is proper to remark here that the cause does not de-
pend upon the form of action, because if the present had been an
action of debt on the statute, instead of assumpsit, the statute of
limitations would have been a valid defence, all the alleged pay-
ments having been made more than two years before the commence-
ment of this action?

The case of Perillat v. Puech, 1 Louisiana top page, 468, was an
action brought to recover money paid as usurious interest, In the
opinion in this case, the court say:

¢ The 1751st article of the Louisiana code divides natural obli-
gations into four kinds, and under the first head classes those
‘which are invalid for the want of certain forms, or for some rea-
gon of general policy ; but which are not in themselves unnatural
or unjust.” The 1752d article declares that ‘although natural obli-
gations cannot be enforced by an action, yet among their effects,
one is, that no suit will lie to recover what has been paid or given,
in compliance with a natural obligation.” Were it not for the defi-
nition given to the natural obligation in the 1751st article, we
should have had great difficulty in deciding this cause. At the
time this contract was entered into, the laws of Spain, in force in
this state, had not been repealed. By them, contracts beyond the
legal rate of interest were void: and although one does not readily
perceive any difficulty in saying that if there was no law prohibit-
Ing taking interest at a certain rate, the promise to pay is not only
a natural obligation, but one which might be enforced in a court of
Justice ; yet, when the law has pronounced a contract null and void,
1t would seem that an agreement entered into in violation of it,
could not produce any effect. Under which class does the contract

e
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to obtain more than the legal rate of interest fall? Were we to
follow the opinions of Pothier, it would be stamped with turpitude
of the grossest kind; but since he wrote, we believe different views
on this subject pervade the civilized world. We believe that those
who desire to repress the practice, are moved more by views of
public policy, than the belief that the obligation has no force as a
natural one. Indeed, the prohibition of the contract by name, is
an expression of the legislative understanding, that without such
prohibition, it would be binding. We are of opinion that the pro-
hibition in relation to taking more than a certain rate of interest
for money, is founded upon motives of public policy, and not be-
cause the contract is immoral. In other words, that it is not ma-
lum in se, but malum prohibitum.”

And in this case and in the case of Rosenda v. Zabriskie, 4 Rob-
inson, La. 493, as well as in others, it was decided that money paid
as usurious interest, could not be recovergd back.

«Usury is malum prohibitwm not malum in se. 1 am aware
that by some ancient Knglish statutes, usury was prohibited as be-
ing against the law of God, the laws of the realm und the laws of
nature. It was tolerated, however, by the laws of Moses, and
allowed to be taken by the Jews from the Gentiles, and, therefore,
could not have been immoral in itself.”

Savacg, C. J., 2 Cow. T65.

In the case of Bearce v. Barstow, 9 Mass. 48, the court say,

« When a party liable upon a usurious contract will not avail
himself of the remedy provided by the statute, for the purpose of
avoiding it, where he voluntarily discharges it, there the provision
no longer applies. Money paid upon a usurious contract is not to
be recovered back.”

In the case of Seegarv. Seegar, 19 Il1. 121, this court held that
the defendant below, had the right to interpose the plea, provided
by the statute of *49, after the repeal of that statute, and this
court there say:

“The plea was not strictly a plea of usury.” The payee agreed
to take tho six per cent., unless the maker chose to pay the amount
expressed on the face of the note. By taking the note in that form
under the law, the payee agreed to leave it to the honor of the
maker, whether he would pay the amount specified, or only six per
cent. interest” Suppose the maker had paid the note, would this
court have held that he could recover back ?

A contract to pay more than the atatutory rate of interest, in

this state, is not void.
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1 further contend —

SECOND—That as this cause is presented to this conrt by
the record, there is no usury in it.

The case of Andrews v. Pond et al., 13 Peters (U. S.) 76, was
a suit on a bill of exchange, drawn and negotiated in New York,
and payable in Mobile, Alabama. Chief Justice TANEY, in deciding
the case, says: “If ten per cent. discount was the usual price at
which others purchased bills of this description in the market of
New York, they had a right to take the bill at that rate in satis-
faction of their debt. There is nothing therefore upon the face
of the papers from which the court can undertake to say that usu-
rious interest was exacted.

But although the transaction, as exhibited in the account appears
on the face of it to have been free from the taint of usury, yet if
the ten percent charged as exchange, or any part of it, was inten-
ded a8 a cover for usurious interest, the form in which it was done,
and the name under which it was taken will not protect the bill
from the consequences’ of usurious agreements, and if the fact be
established, it must be dealt with in the same manner as ifthe usury
was expressly contracted for in the bill itself. But whether this
item was intended as a cover for usury or not, is a question ezclu-
stvely for the jury. It is a question of intent. And in order to
enable the jury to decide whether usury was concealed under the
name of exchange, evidence on both sides ought to have been ad-
mitted, which tended to show the usual rate of exchange between
New York and Mobile, when this bill was negotiated. There is
no rule of law fixing the rate which may be lawfuily charged for ex-
change. It does not depend altogether upon the cost of transport-
ing specie from one place to another, although the price of ex-
change is no doubt influenced by it. But it is also materially af-
fected by the state of the trade, by the urgency of the demand for
remittance, and by the quantity brought into the market for
sale, and sometimes material changes take place in a single day, al-
though no alteration has happened in the expenses of transporting
specie. The court, therfore can lay down no rule upon the subject.
Andrews and Co, when about to take this bill had a right to in-
clude in it a fair allowance for the difference in exchange; whether
they exacted more or not for the forbearance of their debt, is a
question for the jury to decide, and in order to enable them to de-
cide it correctly, they must be allowed to hear the evidence which
cither of the parties may offer, as to the rates of exchange for such
o bill as this, which was payable in specie, and not in any depreci-
ated currency. Taking this view of the subject we think the

e



S N AN R s .

e ase

\L'l's-l_u:'

T

court below erred in rejecting the testimony offered by the plain-
tiff to prove the rate of exchange : and also in the direction giver
to the jury, that if there was no fixed rate of exchange the creditor
had a right to take no more than the actual expense of transport-
ing the specie or a small amount more, where the addition was not
intended to cover usury. In fine, (page 80,) if the parties intended
to allow no more than a fair rate of exchange testing it by the
market price of good bills of this decription, it was not usary.”
It was long since decided in England, that bankers may take
reasonable commission on bills of exchange.
Baynes vs. Fry 15 Vesey Jr. 119 121.
Exparte Jones 17 Vesey Jr. 331,
Exparte Henson 1 Mad. 115, 70
2 Parsons on Coniracts 3d, ed. 410.

In the case of Levitt v. DeLauny, 4 Comstock 368, the court
gay. “Foreign exchange is a commodity which may be bought and
sold like merchandize. Its price is governed chiefly by the state
of trade between the place where it is negotiated and the place
where it is payable. The sale of exchange is, in effect, a transfer
of funds which the drawer has, or is supposed to have, in another
country, to the purchaser. Such funds are more or less valuable
according to eircumstances. Such value is chiefly affected by the
state of trade between the country where the funds are owned, and
that where they are held. Funds thus situated are the subject of
commerce. The owner may sell them for the best price he can
obtain, without the hazard of having the sale avoided for usury.”
(HARRIs J.)

(Page 374, GARDINER J.)—“The defendants were regular deal-
ers in exchange, and their answer in response to the bill, alleges
that the application to them by the banking company, was for the
purchase of bills of exchange, and that the defendants, in pursu-
ance thereof, agreed to sell, and did sell, such bills accordingly.
The answer in this respect is sustained by the written agreement of
the parties. The question then arising is simply whether upon a
sale of credit made in good faith, the vender can reserve or secure
to himself more than 7 per cent., without rendering the agreement
asurious, This case was substantially decided in the affirmative in
the case of Dry Dock Bank (8 Com., 344,) and by previous adju-

dications in this state, to which reference is there made. It is not
denied that a sale of exchange in form may be adopted as a cloak
for an usurious loan. But a party impeaching an agreement upon
this ground must, by evidence, remove the covering from the trans-
action, and exhibit as a loan of money. He makes no progress in
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this work when he stops with proving that he proposed to purchase
bills, and subsequently put his proposition into the form of a writ-
ten agreement.”

In the case of Manice v. New York Dry Dock Co., the Vice
Chancellor, in deciding the case, says: (8 Edwards (N. Y.) Re-
ports, 146.) “A bill of exchange drawn upon funds which the
drawer has in the hands of the person on whom it is drawn, or
upon the strength of a credit which he has with such person. ope=
rates, according to my understanding of it, as a sale and transfer
of the amount of money for which the bill is drawn.” P. 147—
“In well regulated mercantile communities, both foreign and domes-
tic exchange, like everything else which is the subject of negotia-
tion and sale, will have a determinate market value, varying, how-
ever, from time to time according to the derwand and the fluctuations
of trade. 'When, therefore, 2 man draws and sells 2 bill of ex-
change, it seems to me perfectly consistent with the nature of the
transaction to consider him as selling funds which he hasg; or is
entitled to, in the hands of the drawer or acceptor, at the place
where the bill is to be paid, and to regard the bill itself merely as
the instrument by which those funds are transferred to the pur-
chaser, or subsequent holder, of the bill. Such a transaction is
not, then, the lending and borrowing of money, but a sale of for-
eign or absent funds.” I cannot, therefore, agree to the proposi-
tion that the drawing of a bill of exchange, by which money abroad
18 transferred to the holder of the bill, is a loan or advance of
money, unless, indeed, the transaction is founded upon an express
agreement for a loan.”

“But the question still remains, whether there is not usury in
the transaction we are now considering, arising from the ecredit
price charged for the bill, and from reserving interest, at the rate
of six per cent. for the period of such credit, in addition. There
is some plausibility, at least, in the argument that the difference
between the cash price and the eredit price of bills, which, in this
instance, was from three to four per cent., is but a cover for usury.
But there may be other circumstances entering into the considera-
tion of parties in fixing the difference of price. In times of great
pressure, when cunfidence in mercantile credit is shaken or impaired,
something is due to the hazard of making a bad debt in the sale of
property, even when the vendor takes security deemed at the time
sufficient; and in making his contract for price, he may properly
demand more than if he were making a cash sale, though interest
also should be charged for the forbearance of payment. I know
of no law to prevent men from making their caloulations, based upon
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the present state of the money market, in regard to the price of
any commodity they are about to sell, and to fix one price when
payment is to be immediate, and another price when payment is to
be postponed, and to graduate the difference by the value attached
to the use of money at the time, provided it be a real sale, and not
a mere cover or disguise for usury upon a loan. It will be per-
ceived, according to these views, that while this can be regarded
as a sale of bills of exchange, and not as a lending and bor-
rowing of money, it is immaterial, as respects the validity of the
contract, what was the amount of the premium charged, or what
the difference between a cash and a credit sale, or for what cause
and upon what principle, that difference was made.”

In the case last cited and in the cases referred to below, it will
appear that the fact that some of the bills were drawn on time, and
that more was charged on time bills than on sight bills, made no
difference; it was no evidence of usury—the 7eason of the proper
allowance of a customary discount applying as well to time bills as
to bills drawn payable at sight.

It is contended by the plaintiff that the defendants could not pur-

chase these bills from the drawer. That view is shown to be errone-
ous by the case last cited from Edwards’ Reports; also by the de-
cisionin 4 Comstock. It is also expressly shown in the decision of
CurTs J., in the case cited below, (in 13 Howard, 171,) that bills
may be discounted as well of the drawer as of another—the reason of
the rule of law allowing discount on bills of exchange, made in one
place and payable in another, applies with equal propriety where the
bills are discounted of the drawer. The right to purchase a note in
the hands of a bona fide indorsee is one right; the right to discount
a bill, drawn payable at another place, is another right.

In Pilcher v. The Banks §e., T B. Monroe 548, the court say:

“The banks are authorized by their charters to deal in exchange.
The law has not fised the rate of exchange, at which they shall
deal, or limited the discount in the purchase of bills by them, and
from the very nature of this traffic, such limitations are wholly im-
practicable. = The value of negotiable securities of all kinds must
depend upon circumstances. Time and place of payment, and the,
condition of the business operations of the country, all have their
influence. The purchase of bills of, exchange is a mercantile ope-
ration of constant occurrence, and of vast importance, indispensa-
bly necessary to the existence of cornmerce, and the encouragement
of trade and enterprise, and should ‘not, therefore, be laid under any
unnecessary restrictions. Some of jthe banks charged a larger pre-
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mium by way of exchange on bills payable at four months, than
they did on two months bills; and it is contended that this is of it-
self conclusive evidence of usury. The argument is, that exchange
has no reference to the time, but only to the place of payment;
that interest is taken for the time, and should be regulated by it,
but exchange should be the same, whether a bill has a long or a short
time to run. As the exchange on a bill is the difference in the re-
lative value of money at different places, this reasoning would have
some plausibility if applied to a bill of exchange payable in a
country where the business and the money market are stable. But
here the changes and fluctuation in the money market and in ex-
change, are frequent and their extent uncertain. The more distant
the time, the greater the uncertainty. And as the hazard is in-
creased by postponing the day of payment, an increase of the pre-
mium adequate to the additional risk, is naturally and properly de-
manded. These are matters moreover that have to be regulated by
the current value of the various descriptions of bills, at the time
they are brought into market and are properly left to the discre-
tion of the parties concerned in the transaction.”

In this case it was further held, p. 552, that where some of the

 bills discounted were sent to New Orleans for payment, and return-

ed dishonored, the bank was entitled to recover the full amount of
the face of the bill, from the drawer, without abatement of the ex-
change previously deducted.

In the case of Buckingham v. MeLean, 13 Howard, U. S. Rep.
page 171, Mr. Justice CURTIS, in the opinion of the,court, decid-
ing that case, says:

“ There is no usury on the face of any one of these transactions.
It is incumbent on the party who charges usury to prove it ; and
where it is alleged to consist in taking excessive rates of exchange,
or in resorting to the form of a bill of exchange in order to keep
out-of sight a usurious compensation for the simple loan of money,
these facts must be proved, (veferring to Andrews v. Pond, 13 Pet.
65: Creed v. Com. Bank, 11 Ohio; 489.) The answer of each
bank denies such intent, and avers that the exchange charged in
each case, was the customary and regulur rate, at the time of the
discount of each bill. The counsel for the appellants urged that
the rates were higher than were charged onsight bills. These were
time bills, and it i8 no proof of usury, that the banks did not take
the market rate on sight bills “which they did not discount, if they
took only the market rate on tlhose they did discount.”

Page 172.—“ It was also irwsisted that the banks did not buy
these bills, but were the first 1 takers, for loans of money made to

e
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the drawers. DBut we are unable to perceive how the fact that the
banks were the first takers, can be of any importance in this case;
nor do we deem it material that the bills were discounted for the
drawers. The reason why the addition of the current rate of ex-
change to the legal rate of interest, does not constitute usury, is,
that the former is a just and lawful compensation for receiving
paywent at a place where the money is expected to be less valuable.
This reason exists when the drawer’s bill is discounted as when the
bill is purchased of payee. In neither case is it usury to take
the regular and customary compensation.

It is argued that no usage or custom can make an unlawful con-
tract valid, This must be admitted. But the contract is not un-
lawful unless more than six per cent has been reserved or taken for
interest. If more has been reserved or taken, not for loan and
forbearance, but for change in place of payment, then the contract
is lawful, and in determining whether excess over six per cent has
been received for interest, or as a just compensation for changing
the place of payment, the custom, or the market value of this
change is evidence of the real intent of the parties, and so evidence
of the validity of the contract.”

In the case of Merritt v. Benton, 10 Wend. 117, it was held
that the including of 1 per cent. on a promisory note as the differ-
ence of exchange between Utica and New York, is not per se evi-
dence of usury, and a new trial on that ground, was denied.

The Buffalo Commercial journal reports within the last few days
a decision of the court of appeals of New York, in the case of
Oliver Lee § Co’s. Bank, Buffalo, v. Wells D. Walbridge as fol-
lows :

«The issue was made distinctly on the question whether the
making of bank paper payable below, is usury. It was claimed by
defendant, that the bank, in exacting of him paper payable in the
city of New York, obtained more than legal interest, and was guil-
ty of usury. The final decision of the Court of Appeals distincly
affirms the right of banks to negotiate paper payable in the city of
New York, with its attendant advantages. This settles a vexed

question in commercial ethics. ?
The question of usury is & question of fact to be decided by the

jury. Bank of U. 8. V. Waggener, 9 Peters 402, 403 ; 8 Gil. 567

Stevens v. Davis, 3 Metcalf 211. . j - 19 : -
The jury are judges of fact. Bartlett v. Williams, 1 Pick, 295

and note.
A mixed question of law and fact is properly within the province
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of a jury to decide. Cook v. Seott, 1 Gil. 341.

To constitute usury, there must be a loan in contemplation by
the parties. Nichols v. Fearson, et al., T Peters 103.

There must be a borrowing and lending of money, Hancock v.
Hodgson, 3 Scam. 333,

Three things are necessary to constitute usury. There must be
a loan, taking more than lawful interest and a ‘corrupt agreement.
2 Cowen, T12.

When a contract admits of two constructions, one of which will
bring it within and the other without the statute of usury, the latter
construction should be adopted. Archibald v. Thomas, 3 Cowen
284.

Plaintiff was bound by his bill of particulars, and should not
have been allowed to give any evidence out of them. Tidd’s Prac-
tice 9th ed, 599 and cases ther cited.

OF NEW TRIAL.

Mann et al. v. Russell, 11 TI1. 586.
Newkirk v. Cone, 18 I1l. 454, and cases there cited.
Dishon v. Schorr, 19 111, 68,

Cited in brief.
FREDERIC C. INGALLS,
For Defendants’ in Error.
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W ALK OX ILLIA B I ? S8, ArriLTERM OF THIE THIRD
SUPREME COURT, (irAND DIVISION, A. D. 1859,

Srroxa 1. Earwy, for the usc of )
Charles G. Patten,

Plaintiff in Error,
vs.

JasEs MircueLy, HowpEN Pur- | Error 1o SrErPEENSON COUNTY.
xAM and ALEXANDER NEELY,
co-partners, under the name and
stvle of James Mitchell & Co.,

Defendants in Krror. )

This was an action for money had and received, brought by the Plaintif! in
Lrror against the Defendants in Error, to recover back excess of usurious in-

terest over the legal rate alleged to have been taken by the Defendants of

the Plaintiff during the years A. D., 1854, 1855 and 1856, and was tried
by a jury before Hon. Benjamin R. Sheldon, at the December Term of the
Stephenson County Cireuit Court, A, D., 1858.

The Plaintiff deolared on the common counts, for mnoney had and received
by the Defendants to Plaintiff'suse. Defendants pleaded general issue-—pay-
ment and set-off.

The proof on the trial showed that during the period of time extending
from the 12th day of January, A.D., 1854, to the 29th day of March, A.
D., 1856, Strong H, Earll was engaged in the business of buying and for-
warding produce from Freeport, in Stephensou County, to Chicago, and du-
ving the same period, at the same place, the defendants were brokers, and
were engaged in the business of loaning money,buying and selling exchange,
and receiving deposits. That during the time the plaintiff was engaged in
the said business, he obtained all his money accommodations of the defend-
ants in error, the whole amounting during that period, to some three hund-
red thousand dollars. That these money accommedations were obtained by
Isarll of the defendants, by drawing at frequent and short intervals, his bills
of exchange in favor of the defendants, on one A. R. Williams, of Chicago.
That the number of these billsso drawn, were some two hundred and sixty,
and in amounts ranging from five hundred to two thousand dollars.
That a few of the bills were drawn at sight, and the remainder ranging from

" five to thirty days. See the transcript of the bills, and pass books in the

)

-, transcript in this case, and likewise sec pages 64 to 78, inclusive of the

“transcript.

The same references to the transcript show that the defendants, at the time
the drafts were drawn, placed to the credit of Earll, on their books, and on
the pass-books of Earll, the amount of the drafts, less 1-4 of 1 per cent, on
sight drafts; onfive day drafts, less 1.2 per cent; ten days, 3-4 of 1 per cent.;
15 days, 1 per cent,; 20 days, 11.2 per cent, and 30 days 2 per cent., and
the same testimony shows that the amount thus placed to his credit was what

.. Ahe defendants gave for the drafts, See drafts and transeript, page 77, and

ass books.
The testimony shows that the drafts were all taken up at maturity, and
that they were fully paid to defendants at maturity, See page 81,
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This action was brought ta recover back of the defendants in error, the
excess over the legal rate of interest, which the defendants had received on
the payment of said drafts—the plaintiff in crror claiming that the transac-
tion was nothing more or less than a borrowing and a loaning of money, and
the defendants claiming

1st. That they purchased the drafts, and if not a purchase then

2nd, That they, by the custom of trade, had g right to charge the excess
over and above the legal rate of interest as commission.

The testimony shows that when Earll wanted money, he would apply to
the defendants to see if they could accommodate him, If they could, a draft
on A, R, Williams was made out in the office of the defendants, payaule to
the defendants, and when delivered to them the defendants credited him
with the avails of the drafts on their own books, and likewise on the pass-
book furnished by the defendants to the plaintitf, The avails of the drafts
were the amount placed to Earll’s credit on the books, The amount placed
to his credit on the drafis was the face of the drafts, less the discount, The
discount on sight drafts was 1-4 of 1 per cent.; on 5 day drafts1.2 of 1 per
cent.; on 10 day drafts, 3-4 of 1 per cent,; on 15 day drafts, 1 per cent. ;

] on 20 day drafts, 1 and 1-4 of 1 per cent., and on 30 day drafts, 2 per cent.—

#aye 624 )7 See pass-books, drafts, and pages 62 to 73, inclusive of the record. It was

further proved by the plaintift that rate of exchange on Chicago, during the

o, £24u52 period of time covered by these transactions, varied from par to 1-2 per cent
i ) remium, See pages 82 and 84.

The plaintiff, after offering in evidence, the said drafts, pass-hooks, and

regie 5,2 )% the entries in the defendants blotter and journal, and the testimony of A.M,

Wright, as appears on pages 54 to T4, inclusive of the record, rested his case,

And the detendants, to maintain and prove the issue on their part, offered
to prove that the defendants kept buoks to distinguish between money loan.
ed and bills bought, and to the introduction of such testimony, the plaintiff,
by his said counsel on the trial did vbject, and the court overruled said objection,
and permitted the defendants to make such proot to whichdecision of the Court

~rpe 75~ the plaintiff by his counsel did then and there except, which decision is here
assigned for error, See page T5.

And farther to maintain the issuc on the part of the defendants, their coun-
sel asked the following question, to wit ; ‘¢ Were any of these drafts charged
to bills receivable ?” and the couusel for the plaintiff objected to the question,

. and the court then and there overruled the objection, and the counsel for the
Prep 7~ "plaintiff then and there excepted to the decision of the court, See page 75
of the record.

And further, the counsel for the defendants asked the witness this question,
ta wit: * ‘L'o what account did you charge such drafts?” and the plaintift
objected to the introduction of such testimony, and the court overruled the
said objegtion, and allowed the witness to answer such question to which the

pepe 75~ decision of the court the plaintiff excepted.  See page 75 of the record.

And further, to prove the issue on their part, the counsel for the defend-
ants asked the following question:

“Did yau, as Clerk of the defendants, purchase any of these drafts for the de-
fendauts ?" ‘and the counsel for the plaintiff objected to the question, and the
court overruled the objection and permitted the witness to answer the ques:

»#¢=.77 tion to which decision of the court the counsel for the plaintiff then apd
" there e.\'cept.ed. See page 1.

1207%-04)
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And the counsel for the defendants put the following qucst.ion ta the wit-
nesg Wright, to wit: “ What was the market value of sight drafts on Chi-
cago at the time ?” and the counsel for the plaintiff then and there objected
to the question, and the court overruled the objection and permitted the wit-
ness to answer, and the counsel for the plaintiff excepted to the decision of
the court. See page 77 of the record,

And further to maintain and prove the issue on their part, the counsel for
the defendants put the following question ta William Mitchell, one of the
witnesses of the defendams, to wit : |

Question—* What was such paper (referring to the drafts) worth in '54,
'55 and ’56 2" which question the plaintift’s counsel objected to, and the court
overruled the objection, and permitted the questian to be answered by the
witness, to which decision of the court the plaintiff’s counsel then and there
excepted. See page 88 of the record. See page 87 of the record,

And further to maintain the issue on their part, the defendants asked the
witness Shafter this question :

* What were sight drafts of this produce paper worth in Freeport,in 1855?”
and the plaintiff, by his counsel, objected to the witness answering the ques-
tion, and the court overruled the objection, and the plaintiff excepted.

The counsel for the plaintifl'asked the court to give the following instruc-
tions to the jury ;

1st. It is a settled principle of the law, that when money has been loaned
at a usurious rate of interest, and the borrower has paid to the lender the
principal sum borrowed, together with such interest, before January 81st,
1857, the borrower may recover back from the lender, the excess of interest
so paid, over and above six per cent. per annum

Which was given by the court.

2. If the jury believe from the evidence, that the defendants loaned to tho
plaintiff; money upon the drafts in questian in this cause, at a usurious rate of
disco :ut, and the plaintiff has paid, or caused to be paid the drafts, and the
usurious rate of discount, previous to January 31st, 1857, the plaintiff may
recover in this form of action, the excess he has paid over the legal rate of
interest.

Which was given by the court.

3d. If the jury believe from the evidence that the plaintiff, Strong H. Earl],
made and delivered the drafts in question to James Mitchell & Co., to obtain
a loan of money from the defendants, and the defendants loaned the money
by discounting said dratts at a greater rate of interest for the time said drafts
were to run, than the rate of discount allowed by law, at the time of the loan-
ing of said money, then all of such discount over and above the rate of six
per cent. per annum would be usurious, and the plaintiff entitled to recover
the same back, provided the plaintiff has paid or caused to be paid to defend-
ants the original sum borrowed, and such discount previous ta January 31st,
1857.

Which was given by the gourt.

4th. During the years 1854, 1855 and 1856, no person in this State was al-
lowed by law to accept or receive in money or in any other way, any greater
sum for the loan, forbearance or discount of any money, or thing in action,
than at the rate of six dollarson one hundred dollars for one year; and after
that rate for a longer or shorter period of time, unless a special contract was
made by the parties ta give and receive anyrate nat exceeding ten per cent. ;
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qnd if the jury believe from the evidence that the defendants discounted the
drafts offered in evidence at a greater rate of discount than was thenal-
lowed by the law of this State, and the plaintiff has paid or caused to be paid,
the said drafts to the defendants, including such greater rate of discount, he
may recover back in this action, the excess over and above the legal rate of
interest.

Which was refused by the caurt, and to which refusal the plaintiff’s
counsel did then and there except,

5th. 1t is & settled principle of the law that if a person make his own bill of
cxchange, and sell it for what he can get in maney, this, while in appearance
the sale of the bill, is a loan and borrowing of the money, and if the apparant
rate be for such a price that the seller pays more than the legal interest, it is
 usurious transaction.

Which was refused by the court, and to which refusal the plaintiff’s coun-
sel did then and there except. ‘

6th. The law will not countenance or uphold any shift, contrivance or de-
vice of the lender and borrower of money, by which the lender can receive, or
the barrower give to the lender a greater rate of interest for the loan of mon-
ey than that allowed by the law, The real inquiry in every case is, whether
there has been a borrowing and a loaning at a greater rate of interest
than the law allows, and this becomes purely a question of fact for
the jury to determine fram all the circumstances of the particular case. The
law looks at the intent and substance of the transaction, and not to the col-
or, or form which the parties in their ingenuity may have given it. The
parties will not be permitted successfully to evade the provisions of the stat-
ute by any conceivable scheme or expedient. The courts will follow them
through ‘all their shifts and devices, and ascertain the true character and de-
sign of the transaction, and ifupon such investigation, it appears that there
was in substance a loan at an iliegal rate of interest, no matter what form
or shape the matter has been made to assume, it will be declared to be usuri-
ous and the proper remedy applied.

Which was given by the court.

The defendants’ counsel asked the court to instruct the jury as follows:

1st. The plaintiff is bound by his bill of particulars, and he cannot recoven
for anything which is not contained in his bill of particulars,

Which was given by the court. {

2d. The plaintiff having charged nothing in his bill of particulars excepting
money received by the defendants to the use of the plaintiff; the plaintiff, in
order to recoverin this suit, must prove that the defendants received money
from the plaintiff charged in the bill of particulars, and if the plaintiff has
failed to prove that defendants received money for the use of the plaintiff, the
jury ought to find for the defendants,

Which was given hy the court.

3d. When a transaction will admit of two constructions, one of which will
malke it usurious, and the other not usurious, the jury ought to construe the
transaction to be not usurious, provided the evidence will equally as well
warrant such construction.

Which was given by the court,

4th. There are three things necessary to constitute usury : There must be
a loan; a taking of more than lawful interest, and a corrupt agreement; and,
if the jury find from the testimony in this case, that the bills of exchange in
question were sold to the defendants gt their market value at the time, in the
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ordinary coursc of business and at a reasonable discount, the transaction
was not usurious.

Which was given by the court.

5th, The bills of exchange offered in testimony are not of themselves sufli-
cent proof of the items contained in the plaintift’s bill of particulars, unless
there is some other proof connected with them,

Which was given by the court.

6th. The books offered in evidence are not of themselves sufficient proof
of the items contained in the plaintiff’s hill of particulars, unless some other
testimony is conneoted with them,

‘Which was given by the court.

7th, Such of the bills of exchange in question as were drawn by Earl], the
plaintiff, payable to different individuals besides the defendants, is a circum-
stance which the jury has a right to consider as tending to show that such
ane of the bills were purchased by the defendants from the plaintiff.

Which was given by the court.

8th. If the jury find irom the testimony that Earll, the plaintiff, settled
his accounts with the defendants on the thirteenth day of March, A. D, 1856,
and that at said settlement there was found to be due to the plaintiff from the
defendants the sum of two dollars and seventy-eight cents, and that the sum
found due was afterward paid them, the jury must find for the defendants,
unless the plaintiff has shown by the testimony that some item of the account
had not been settled, and then the plaintiff can only recover for such items as
are not settled on the 80th March, 1856; and they must be specifically charg-
ed in the bill of particulars.

‘Which was refused by the court,

9th. A bill of exchange is not a promissory note; and if the jury find from
the testimony that Earll, the plaintiff, applied to the defendants to purchase
the bills in question, the charaoter of the transaction is not changed because
Earll drew the bills payable to the defendants,

Which was given by the court.

10th. |he bills of exchange, while in the hands of James Mitchell & Co.,
and before acceptance, were not promissory notes, i

Which was given by the court,

T'o the giving of all which instructions asked by the defendants the plain-
tiff did except.

T'he jury thereupon, after a short absence returned their verdict, finding
the issues tfor the defendants,

And thereupon, the counsel for and on behalf of the plaintiff, moved the
court for a new trial for the following reasons;

1st. For the reason that the court refused instructions asked by the plain-
tiff’s counsel.

2d. For the reason that the court gave instructions asked by defendants’
counsel.

3d. For the reason that the verdict was clearly against the evidence in the
case. :

And after the arguments of counsel, the court did then and there overrule
the said motion for a new trial, to which decision of the court overruling said
motion, the counsel for the plaintiff did then and there except.

MEACHAM & BAILEY,
Attorneys for Plaintiff in Errar,
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IN THE SUPREME COURT OF 1LLINOILS,

APRIL TERM OF THE THIRD GRAND DIVISION, A. D. 1859.

STRONG H. EARLL, for the use of
Charles G. Patten, Plaintiff' in Error,

. vs. .t Error 1o STEPHENSON COUNTY:
JAMES MITCHELL & CO., :
Defendants in Brror.

1.
Thisis an action for money had and received, brought to recover back

usurious interest, which Plaintiff in Error alleges he paid to Defendants in

Error, during the period of time extending from January 12, 1854, to March

. a \ i 3 5 s p g
- J/};u ) o‘—)% /«t/Jé § 29, 1856. The declaration is on the common counts for money had and re

7/ﬁfa///§4/u/ ;/ﬂjﬁ

ceived to Plaintiff’s use.
action will lie. sy
See Statute 1845, title interest. See 1 and 3, Chitty on contracts, 634.—
1st Storey, liquity, Juris,, 301 and'2. © ‘Wheaton vs. Hibbard, 20 John, 289.’
Webb vs. Wilshire, 19 Maine, 406. Willie v&. Green, 2 N. Hamp., 833.
Smith'vs. Bromley, 2, Douglas, 797. Astley vs. Reynolds, Strange 915.—
Williams vs. Hedley, 8 Bast, 388, Geveugnye, soc /900 437,
1T S ry 06 Cor COE, GO Y, TEf Tinnfe Tl 4572
Peotle 7'+/7,

It will be contended that the Plaintiffin Error has lost his. remedy, because
the Statute of 1845, giving a penalty for taking usurious interest, which
was in force during the period covered by these transactions, has been repealed.
. The true principle will be found to, be, that where a party has a remedy
at common law for a wrong, and a statute be passed giving a further remedy
without a negative express or implied of the the common layw, the party,
notwitstanding the statute, may have his remedy at the common law. 2d Insti-
tutes, 200; Wheaton vs. Hibbard, 20 John, 293 ; Cowyn Digest, action on
statute C., Stafford vs. Ingersol, 8 Hill, 88; Smith Com. 711, 5 Cowen, 155.

~ e

We rely on the following authorities to show the

IIL. ’

The proof shows that from January 12, 1854, to March 29, 18566, Earll had
his money accommodations of Defendants and when they let him have mon-
ey he would draw his bill of exchange on ‘A. R. Williams of Chicago, in their
favor or payable to themselves, and Defendants discounted tha bills at the fol-
lowingrates:  On sight drafts 1-4 of 1 per cent.; five-da drafts, 1-2 of 1
per cent.; ten-day drafts, 3-4 of 1 per cent.; fifteen-day drafts, 1 per cent.;
twenty day, 1-1-4 per cent., and thirty days; 2 per cent. a month. That the
bills were drawn at frequent and short intervals of time during the above
years, and amouuted to some $300,000.

The proof shows that all the bills were paid at maturity, and now in the
possession of Earll. :

The bills in question were drawn and made payable to the Defendants for
the loan of money. The transaction was not in any sense apurchase of the
bills. See the following authorities:

Parson’s Mercjlantile Law, page 265; Loyd vs. Keach, 2d Conn., 179 ;
Tuttle vs. Clark, 4 Conn., 153; King vs. Johnson, 3, McCord, 365 ; 1st
Dallas, 217; 6 B. Monroe, 529; French vs. Grindle, 15 Maine, 163 ; 16 Maine,
456; 20 Maine, 98; 13 Peters, 345; Powell vs. Waters, 8, Cowen, 685; 3d

Wendell, 68, & otevni o) ot 7322, 3¢ $32 357
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Tt will be contended that the Defendants were entitled to a commission for
taking and negotiating these bills.  The testimony does not show that Earll
employed Defendants to negotiate the drafts; but the testimony shows that
the Defendants discounted the drafts and nothing wassaid about commission,

Sce the following authorities in regard to commission. See opinion of
Nelson Ch, J.in Ketchum vs. Barber, 4th Hill; 4th Maul and Selw, 192 ;
See Chitty on Contracts, 709.

If the transaction is a loan of money, it is usurious. See Cowper, 112; 4
Hill, 232 ; Chitty on Contracts, 708.

A person may charge for trouble and expense, if it is not a mere cover for
usury. Dunham vs. Dey, 13 John, 40; 4th Hill, 231. 5

A charge for guaranteeing the payment of bilis when unconnected with a
loan by the party making it, is not usurious. See 4 Hill, 230 ; 1st Bos. and
Pull, 153.

The case of Ketchum vs. Barber, in 4th of Hill, 229, was narrowed down
to the point whether a sale of one’s credit or security for the use and benefit
of another unconnected with a lozn of money is usurious. It was held that
it was not. .

There is a class of cases where Bankers and Mercjants may, in addition to
lawful interest on the discount of bills, take a reasonable commission for
trouble and expenses, provided such commission e not intended as a cover
to usury. On this subject see 4th Hill, 229; Aurial vs. Thomas, 2 T. R.,
52; and Winch vs. Fenn, in note; Hammet vs. Yea, 1st Bos. and Pull,
144 ; 1st Campb., 445 ; 8 Campb, 488 ; 15 Vesey, 120; Carstairs vs, Stein,
4 Maulg and Selw./yz, G sty o 13X 36 @y 363

2 Hosover 0re Co )8

: V.

Giving and receiving designedly more than legal interest is without any
express corrupt agreement usury. Bank of Utica vs. Wayar, 8 Cow. 669.

If the transaction between the parties to this suit was as the proof shows, a
loaning of money by Defendants to Plaintiff, it makes no difference whether
Defendants took, as security for the return of their money, a bill on Chicago
or any other kind of security.

If they took bills on Chicago as security for their money, the presumption
is, that 1t suited their convenience best. The question of usury will not
depend upon the kind of security taken, but whether the transaction be a
loan of money. See Statute 1845, title interest, sec. 1 and 8 ; 3 Kent Com.74.

VI.
There was error on the trial in the court, permitting improper and irreé-
fant testimony to be given tothe jury on the part of the Defendants.

VIIL
Th court erred in refusing the fourth and fifth instructions asked by the
coumsel for the Plaintiff. See authorities cited above under the 3d head.

VIII:

the Defendants. /& 27,
The court exred in denying motion for new trial.

MEACHAM & BAILEY,
Attorneys for Plaintiff in Error.

o

/

The conrt erred in giving 2, 3, 4, 5, 6, 7, 9, and 10th instructionsasked b
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