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STATE OF ILLINOIS,

Supveme Gont, Thivd Grand BDivisin,
OTTAWA, APRIL TERM, 1861.

SOLOMON CROSS, dppellant,
vS. ArprEAL FrROM McLiEAN.
JOHN B. & SARAH CAREY, dppellees.

ARGUMENT OF COUNSEL FFOR APPELLEES.

"Phis was an action of assumpsit, commenced in the court below
by the appellees against the appellant, on an account filed with the
declaration, amounting to $555, to which the appellant filed a no-
tice of set-off, to the amount of $6385.26. The appellees only of-
fered evidence on $156 of their account, being for the amount of
property. purchased by the appellant at the public sale made by the
appellee, Savah Carcy, widow of Allen Cross, deceased.

The evidence offered by the appellees and.the appellant in the
court below, on the set-off of the appellant, was conflicting, as ap-
pears from the bili of exceptions. On the evidence the jury re-
turned a verdict for appellees for $125, which judgment the appel-
lant now sceks to reverse.

I. The first error assigned is, the court erred to the injury of
the appellant in giving the instructions asked by the appellees.

The instructions given, and now complained of, are as follows:

1st. If the jury believe from the evidence that the defendant,
Solomon Cross, did not intend to charge his son for advances made
to him at the time they were made, then the law is that he cannot
set up a elaim now for such advances. And the fact that all the
property, on the death of the defendant’s son, without child or chil-
dren, would belong to his (the son's) widow, will not change the law

in that respect.

2d. But the jury making up their judgment in the case in refer-
ence to the advances, are to consider all of the evidence in the casc.
And if they believe that there was no understanding that said ad-
vances were (rof) to be repaid by the son to the defendant at the
time they were made, then the law is that the defendant cannot
claim for said advances now.



.

We reproduce these instructions entire, for the purpose of call-
ing the attention of the court to the phraseology of the latter
clause of the second instruction, complained of by the appellants.
The woyd “not,” here printed in parenthesis, does not appear in
the original instruction, as given to the jury. It was written there,
and a line drawn over it to erase it. In making up the bill of ex-
ceptions, it was unintentionally copied into it, or perhaps the copy-
ist did not observe that a line was drawn over it. Though there is
no evidence of this in the record, yet we ask the counsel for the
appellant, if they reply to this argument, to examine the original
instruetion now on file, and say whether we have not stated it
correctly.

Without this explanation, it is apparent from both of the instruc-
tions taken together, that the word could not have mislead the
Jjury, even if this word was in the instruction as it went to the Jjury.
The same principle is correctly stated in the first clause of the first
instruction, and the law as there stated is not questioned by the
appellant’s brief. Now, what was the object of giving the second
instruction ? It wasonly to direct the uttention of the jury in pass-
ing on the question of law stated in the first instruction, to consid-
er all the evidence in the case; and the jury could not therefore
be misled by the phraseology of the instruction. This is apparent,
when both of the instructions are considered together.

It is said by the counsel for the appellant, that the latter clause
of the first instruction does not state the law correctly. It docs
state the law correctly as applicable to this case. Appellant stated
to McGraw, the clerk of the county court, when the appellec ap-
plied for letters of administration, that there was no necessity for
letters, because “the estate owed nothing.” On this hypothesis the
instruction is right. It may be said very properly, that if it is
wrongly stated, that it is not such a misstatement of the law as

would mislead the jury on any point necessary to the decision of
the case.

IL. The 2d error assigned is, “The court erred in refusing the
“instructions asked by the appellant in the court below.”

The instructions refused for the appellant are all on one point,
viz: Whether ;he executrix de son tort (the appellee, Sarah Carey)
could bring this suit? :

It is arsumed by these instructions that the appellee (Sarah Ca-
rey) was an executrix de son tort, when in law, under this evidence,
she was a statutory heir to all the personal property left by her
husband. The court will see, by the evidence in the record, that
the appellee’s husband died without child or children, and without
creditors.  The appellant himself stated to McGraw, the clerk



cion, and very properly, such accounts. This account—the whole
of it—has the appearance of being ‘“ trumped up.”

Under this state of evidence, it would be manifestly wrong to dis-
turb the verdict.

IV. The 4th and last error assigned is, that ‘the verdict was
contrary to law.”

We refer the court to our answer to the second error, as our an-
swer to this.

For the reasons set forth above, we ask to have the judgment of
the court below affirmed with damages.

HANNA & SCOTT,
Counsel for Appellees.
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STATE OF ILLINOIS,

Supveme Coms, Thind Grand Divizion,

OTTAWA, APRIL TERM, 1861.

SOLOMON CROSS, Appellant,

_ vs. APPEAL FROM Mcl:kAN.
JOHN B. & SARAH CAREY, Appeliees.

ARGUMENT OF COUNSEL FOR APPELLEES.

This was an action of assumpsit, commenced in the court below
by the appellecs against the appellant, on an account filed with the
declaration, amounting to §555, to which the appellant filed a no-
tice of set-off, to the amount of $685.26. The appellces only of-
fered evidence on $156 of their account, being for the amount of
property purchased by the appellant at the public sale made by the
appellee, Sarah Carey, widow of Allen Cross, deceased.

The evidence offered by the appellees and the appellant in the
court below, on the set-off of the appellant, was conflicting, as ap-
pears from the bill of exceptions. On the evidence the jury re-
turned a verdict for appellees for $125, which judgment the appel-
lant now sceks to reverse.

I. The first error assigned is, the court erred to the injury of
the appellant in giving the instructions asked by the appellees.

The instructions given, and now complained of, are as follows:

1st. If the jury believe from the evidence that the defendant,
Solomon Cross, did not intend to charge his son for advances made
to him at the time they were made, then the law is that he canunot
set up a claim now for such advances. And the fact that all the
property, on the death of the defendant’s son, without child or chil-
dren, would belong to his (the son’s) widow, will not change the law
in that respect. ’

2d. But the jury making up their judgment in the case in refer-
ence to the advances, are to consider all of the evidence in the case.
And if they believe that there was no understanding that said ad-
vances were (not) to be repaid by the son to the defendant at the

time they were made, then the law is that the defendant cannot
claim for said advances now.



We reproduce these instructions entire, for the purpose of call-
ing the attention of the court to the phraseology of the latter
clause of the second instruction, complained of by the appellants.
The word ““ not,” here printed in parenthesis, does not appear in
the original instruction, as given to the Jury. It was written there,
and a line drawn over it to eraseit. In making up the bill of ex-
ceptions, it was unintentionally copied into it, or perhaps the copy-
ist did not observe that a line was drawn over it. Though there is
no evidence of this in the record, yet we ask the counsel for the
appellant, if they reply to this argument, to examine the original

instruetion now on file, and say whether we have not stated it
correctly.

Without this explanation, it is apparent from both of the instruc-
tions taken together, that the word could not have mislead the
Jury, even if this word was in the instruction as it went to the jury.
The same principle is correctly stated in the first clause of the first
instruction, and the law as there stated is not questioned by the
appellant’s brief. Now, what was the object of giving the second
instruction ? It wasonly to direct the attention of the jury in pass-
ing on the question of law stated in the first instruction, to consid-
er all the evidence in the case; and the jury could mnot therefore
be misled by the phraseology of the instruction. This is apparent,
when both of the instructions are considered together.

It is said by the counsel for the appellant, that the latter clause
of the first instruction does not state the law correctly. It does
state the law correctly as applicable to this case. Appellant stated
to McGraw, the clerk of the county court, when the appellee ap-
plied for letters of administration, that there was no necessity for
letters, because ‘“the estate owed nothing.” On this hypothesis the
instruction is right. It may be said very properly, that if it is
wrongly stated, that it is not such a misstatement of the law as

would -mislead the jury on any point necessary to the decision of
the case.

IT. The 2d error assigned is, “The court erred in refusing the
“instructions asked by the appellant in the court below.”

The instructions refused for the appellant are all on one point,
viz: Whether ;he executrix de son tort (the appellee, Sarah Carey)
could brifig this suit?

It is arsumed by these instructions that the appellee (Sarah Ca-
rey) was an executrix de son tort, when in law, under this evidence,
she was a statutory heir to all the personal property left by her
husband. The court will see, by the evidence in the record, that
the appellee’s husband died without child or children, and without
creditors. The usppellant himself stated to McGraw, the clerk



when the appellee was about to apply for letters, that the estate
‘““owed nothing; " and by this he should be bound. This clearly,
under our statute, makes her a statutory heir to all the personal
property. (Ills. Statute of Wills, sec. 46.) The court will bear in
mind that the appellees only offered evidence on the amount of
property purchased by the appellant at the public sale of the ap-
pellee.

Without reviewing all the authorities cited by the appellant on
this question, we think that this question has been settled by this
court in the case of Riley vs. Loughrey, adm’r, ete., 22 Ills., page
97, and the authorities there cited. It is there decided that an exe-
cutrix de son tort can bring suit, and under a state of fucts pre-
cisely similav to the one presented in this record, that the appellee,
Sarah Carey, would be a statutory heir.

I1I. The 3d error assigned is, that the court erred in not grant-
ing a new trial, because the verdict was contrary to the evidence.

We suppose that ic is a well settled principle, that when the evi-
dence is conflicting on any point (or nearly balanced) submitted to
the jury, that the court will not disturb the verdict. In this case,
on this point of the indebtedness of Allen Cross, deceased, to the
appellant, his father, there are four witnesses. Two of them (Me-
Graw and McAboy) swearing that the appellant told them that the
estate owed him nothing, and McAboy swearing that the appellant
told him that he did owe the appellee, Sarah Carcy, and would
pay her; and the other two (Cross and Craig) stating that Allen
Cross in his life time told him that he did owe his father, the ap-
pellant.  Here is a direct conflict in the testimony, and the jury
had a right to say which they would credit.

As strengthening the side of the appellees’ with the jury, we
would call the attention of the court to the nature of appellant's
* claim, as stated in the testimony of William Cross, on page 13 of
the record, not printed in the abstract. By reference to the te:-
timony, if will be scen the largest items in the appellant’s account is
for the use of 30 or 35 acres of land, at $2.50 per acre per year,
occupied by the appellant’s son from the time of his marriage in
June, 1853, to the time of his death, October 5th, 1856; and an
item of $150 by the appellant, for services to his son for taking
care of his stock, harvesting, threshing, getting up wood, and some
plowing, during his last sickness. By looking through this evi-
dence, the court will see that all the items in the appellant’s ac-
count are made up out of such services as a father would naturally
render for his son. It is very strange that a father would charge his
own son the sum of $150 for attending the chores around his little
home during his last sickness. Courts and juries view with suspi-
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STATE OF ILLINOIS,

Supreme Gonrt, Thivd Grand Division,

OTTAWA, APRIL TERM, 1861.

SOLOMON CROSS, Appellant,
e vs. APPEAL FrROM McLEAN.
JOHN B. & SARAH CAREY, dppellecs.

ARGUMENT OF COUNSEL FOR APPELLEES.

"This was an action of assumpsit, commenced in the court below
by the appellees against the appellant, on an account filed with the
declaration, amounting to $555, to which the appellant filed a no-
tice of set-off, to the amount of $635.26. The appellees only of-
fered evidence on $156 of their account, being for the amount of
property purchased by the appellant at the public sale made by the
appellee, Sarah Carey, widow of Allen Cross, deceased.

The evidence offered by the appellees and the appellant in the
court below, on the set-off of the appellant, was conflicting, as ap-
pears from the bill of exceptions. On the evidence the jury rc-
turned a verdict for appellees for $125, which judgment the appel-
lant now sceks to reverse.

I. The first error assigned is, the court erred to the injury of
the appellant in giving the instructions asked by the appellecs.

The instructions given, and now complained of, ere as follows:

1st. If the jury believe from the cvidence that the defendant,
Solomon Cross, did not intend to charge his son for advances made
to him at the time they were made, then the law is that he cannot
st up a claim now for such advances. And the fact that all the
property, on the death of the defendant’s son, without child or chil-
dren, would belong to his (the son’s) widow, will not change the law
in that respect.

2d. But the jury making up their judgment in the case in refer-
ence to the advances, are to consider all of the evidence in the casc.
And if they believe that there was no understanding that said ad-
vances were (not) to be repaid by the son to the defendant at the
time they were made, then the law is that the defendant eannot
claim for said advances now.



We reproduce these instructions entire, for the purpose of call-
ing the attention of the court to the phraseology of the latter
clause of the second instruction, eomplained of by the appellants.
The word “not,” here printed in parenthesis, does not appear in
the original instruction, as given to the jury. It was written there,
and a line drawn over it to eraseit. In making up the bill of ex-
ceptions, it was unintentionally copied into it, or perhaps the copy-
ist did not observe that a line was drawn over it. Though there is
no evidence of this in the record, yet we ask the counsel for the
appellant, if they reply to this argument, to examine the original
instruetion now on file, and say whether we have not stated it
correctly.

Without this explanation, it is apparent from both of the instruc-
tions taken together, that the word could not have mislead the
Jury, even if this word was in the instruction as it went to the jury.
The same principle is correctly stated in the first clause of the first
instruction, and the law as there stated is not questioned by the
appellant’s brief. Now, what was the object of giving the second
instruction ? It wasonly to direct the attention of the jury in pass-
ing on the question of law stated in the first instruction, to consid-
er all the cvidence in the case; and the jury could not therefore
be misled by the phraseology of the instruction. This is apparent,
when both of the instructions are considered together.

It is suid by the counsel for the appellant, that the latter clause
of the first instruction does not state the law correctly. It does
state the law correctly as applicable to this case. Appellant stated
to McGraw, the clerk of the county court, when the appellee ap-
plied for letters of administration, that there was no necessity for
letters, because “the estate owed nothing.”” On this hypothesis tlic
instruction is right. It may be said very properly, that if it is
wrongly stated, that it is not such a misstatement of the law as
would mislead the jury on any point necessary to the decision of
the case.

II. The 2d error assigned is, * The court erred in refusing the
“‘instructions asked by the appellant in the court below.”

The instructions refused for the appellant are all on one point,
viz: Whether ;he executrix de son tort (the appellec, Sarah Carey)
could bring this suit?

It is arsumed by these instructions that the appellee (Sarah Ca-
rey) was an executrix de son tort, when in law, under this evidence,
she was a statutory heir to all the personal property left by her
husband. The court will see, by the evidence in the record, that
the appellee’s husband died without child or children, and without
creditors.  The appellant himself stated to McGraw, the clerk



when the appellee was about to apply for letters, that the estate
‘““owed nothing; "’ and by this he should be bound. This clearly,
under our statute, makes her a statutory heir to all the personal
property. (Ills. Statute of Wills, sec. 46.) The court will bear in
mind that the appellees only offered evidence on the amount of
property purchased by the appellant at the public sale of the ap-
pellce.

Without reviewing all the authorities cited Ly the appellant ¢n
this question, we think that this question has been settled by this
court in the ease of Riley vs. Loughrey, adm'r, cte., 22 Ills., page
97, and the authovities there cited. It is there decided that an exe-
cutrix de son tort can bring suit, and under a state of facts pre-
cisely similav to the one prescated in this record, that the appellec,
Sarah Carey, would be a statutory heir.

III. The 3d error assigned is, that the court eircd in not grant-
ing a new trial, because the verdiet was contrary to the evidence.

We suppose that ic is a well settled principle, that when the evi-
dence is conflicting on any point (or nearly balanced) submitted to
~the jury, that the court will not disturb the verdict. In this case,
on this point of the indebtedness of Allen Cross, deceased, to the
appellant, his father, there are four witnesses. Two of them (Me-
Graw and McAboy) swearing that the appellant told them that the
estate owed him nothing, and McAboy swearing that the appellant
told him that he did owe the appellee, Sarah Carey, and would
pay her; and the other two (Cross and Craig) stating that Allen
Cross in his life time told him that he did owe his father, the ap-
pellant.  Here is a direct conflict in the testimony, and the jury
had a right to say which they would credit.

As strengthening the side of the appellees’ with the jury, we
would call the attention of the court to the nature of appellant’s
claim, as stated in the testimony of William Cross, on page 13 of
the record, not printed in the abstract. By reference to the te:-
timony, it will be scen the largest items in the appellant’s account is
for the use of 30 or 35 acres of land, at $2.50 per acre per year,
occupied by the appellant’s son from the time of his marriage in
June, 1853, to the time of his death, October 5th, 1856; and an
item of $150 by the appellant, for services to his son for taking
care of his stock, harvesting, threshing, getting up wood, and some
plowing, during his last sickness. By looking through this evi-
dence, the court will see that all the items in the appellant’s ac-
count are made up out of such services as a father would naturally
render for his son. Itisvery strange that a father would charge his
own son the sum of §150 for attending the chores around his little
home during his last sickness.  Courts and juries view with suspi-



cion, and very properly, such accounts. This account—the whole
of it—has the appearance of being ¢ trumped up.”

Under this state of evidence, it would be manifestly wrong to dis-
turb the verdict.

IV. The 4th and last error assigned is, that “the verdict was
contrary to law.” :

We refer the court to our answer to the second error, as our an-
swer to this.

For the reasons set forth above, we ask to have the judgment of
the court below affirmed with damages.

HANNA & SCOTT,
Counsel for Appellees.
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. Plaintiff then called John McAboy. “Saw Solomon Cross, told him Sarah was

75 going to be married. e snid ¢ tell Sarah to come down, I owe her, and want

to scttle with her.” After Sarah was married to Carey I had a sale note and ac-
count on Cross ; xaw Solomon Cross; told him that if he would pay the sale bill
Sarah would let him of—I atarted off—Solomon told me to hold on. Says I‘Sol,
she cun make you pay, because you agreed before me to pay her.” 8ol said “I
wont settle with you, but tell her to come down and’ I will settle sith her.”—
At another time I saw Sol, aud told him to go and see Sarah, that he know she
would beat him, because he had bought the property and the law gave it to her.
Says Solomon, “eant I get nothing ?”* I told him “no’" Hore the Plaintiff
closed. ;
Instructions given for Plaintiff, That if the Jury believe from the evidonce,

/4  that the Defendant Solomon Cross, did not intend to charge his son for the al-

; vances at the tisie he made them, “the law i3 that he can not set up a cliim now
for fuch udvances, and the fact thatull the property on the death of the defend- 1
ant’s gon, without child or children, descended to the widow, will not change the
jaw in that respect.”” “DBut the jury in making up this judgment in the case in
Jeference to the ndvances, are to consider all the evidence in the cuse, and if they
Lelieve that there was no understanding that the said advances weroe not to be re=
puid Dy the son of the delendant, at the time they were wade, then the law iv,
that the dofendant cannot claim for such advances now.” Instructions refused

P4 for defendant:—¢ The court instructs the jury that if they believe from the evi-
denco thut one’ of the plaintiffs, Sirah Carey, without taking ont letters of ad-
ministration on her husbund’s estute, and the defendants knew this at the time of
sule, gathered together the personal. property of Allen Cross, and sold the same

‘ : to the defendants, that such salo gave the defendants no title to the property sold,

| 2 and they will find for the defsndnnt.” “If the jury believe from the evidence,

! that the property sold by plnintiff to defondant was the proparty of the decedent,

Allen Cross, and that no letters of udministration have been granted on said es-

tate to plaintiff, or onc ot them, they will find for detendant.”

: ) Vs Jds g e e .
% L) loe ATl € Soroxox Cross Vs. Saran and Joux B. Carey.—Appeal from
; McLean.
liclli e (bvy/ 24 4%1)Inele O The first error assigned is, the court erred to the injury of tho plaintiff here (de-
LTy e § 30, Lay 28,541 fendant below) in giving the ivstructious asked by pluintiffs. The lattor part of
7 > the first instruction is neither the fact nor the law. The widow only takes sub
2 XYreritls S modo, ufter creditors are puid, and in the course of_ administration. The second
04 £ o 7 : Iln’O“"H the burthen of proof on the wrung party, forces the defendant to prove
&2// / ) the items of account against his sou’s estate, and then show that the
; VA i 240 son knew it was the intontion of the father to charge for them. In other words,
, 2 Jutse o Cross can not recover for the items it he did not intend to charge, and }:e cannot
'i . /7 yecover if there was no understanding that he was not to be repaid. This last
A Prruds G 5\5/47 instruction gave the jury no option, and is clearly eontrary to law.
/) ’ 2d error. Tho court erred in refusing to give the instruetions asked by defend-
S dri'y 2 2¢-2a.. 7; ant below. On the death of Allen Cross without children, if his widow without
70 Do SV v tuking cut letters of administration, gutherm.] together his property and gold it to
17 AL b various persons—this made her an exccutrix de son fort, and executors de son
> 77 J41 e e 207 fort can not sue.
2Ol > A sule mnde by an executrix de son fort toone who knew that she was an execu-
{ — 7 trix de son toit gives no title to the property, and the rightful administrator, !
4/, i R can maintain trover for the property, or assumpsit for its value. :
g adcdc 3 8. 3d error. The court erred in not granting the defendants motien for a new !
toon triul, fur the reasons set forth in the said motion ; becanse the verdiet was con-
s E)‘ 2235 ' trary to the evidence. ‘I'he testimony of Craig and William cross clearly shows
X\ OUETA doee 2. A that Allen Cross on his death-bed, and but a few days before his death acknoyw-
S\ o y”, ledged tLat le owed his father, Solomon cross, from 300 tq 500 dollars.—
= £y Lo /77 V4 W illinm Cross ays Ne talhed about the itoms of Solomon Cross’s account and said
] they were right.  The widow Sarah Carey told Smallwood that tho estate did not

owe wuch but what it owed Shlomon Cross. To relure this Plaintiffs’ bring in

| Nolomon Cros’s statement to McGraw and McAboy. Take the whele convorsa-
tion with McAbay and it «hows plainly that Cross was ull the time insisting that
he had a elaim aguinst Allen’s estate. Tako the conversation with Swmallwood
and with Mc¢Graw and it clearly shows that Sclomon Cross and his son's widow,
clemly under stood that the estate did owe Solomon Uress, but owed no others.
Cross wasall the tim? insisting on his claim against the estute.

“The verdict was contrary to luw.”

T his we think we have sliown by the anthoritics cited for our instructions-—
This whole case seems to have been tried in the court below as if it was between
the original parties, Cross and his son.

‘Ihe Defendant could not lawfully obtain a Jadgment »s Carey for his account
aoninst the estate, this in effect would have wsken Cuarey’s property to have paid
debte which neither he nor his wife ever contracted, and demonstrates the propri-
ety thut all estates should be settled by Executors, or Administrators appointed
by proper courts, and that the strict rules of luw should be applied to executors
de son tort,

1f the law is with {he plaintiffs below, is there any necessity for taking out
Jetters of ndministration or as executor in one-half of the estates of this state.

C. H. MOORE, for Plaintiff in Error.
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APPEAL FROM M’LEAN.

- .SOLOMON CROSS,

VS. ABsTRACT OF RECORD.
J. B. & SARAH CAREY.

Precipe, writ and return. Doclaration in assumpsit for goods and chattels sold

. and delivered, and for money lent, and account filed—damages luid at $500.—

v (Genoral issne and notice, that on trial of this cause, defendant below, Solomon
Cross, will offer the following facts as a defence—that in June, 1853, Sarah Ben-
nett, now Sarah Carey, one of the plaintiffs, was married to. Allen Cross, son of
Solomon (‘ross; that said Sarah and Allen lived on the farm of said Solomon

~-Cross, from said marriage to the death of said Allen, which occurred, Oct. 5th,
1856—that before said Allen died, he was sick for a long time, about two years;
that atthe time of said Allen’s death he left said Sarah Cross, his widow, and
no children; that no letters of administration have ever been tuken out upon said
estate, from the death of said Allen in Oct., 1856, to the commencement of this
suit, to-wit: Jan, 1st, 1858. Also, an account showing that said estate was in-
debted to said Solomon Cross, Dec, 27th, 1858. Cause tried by jury—jury
failed to agree, and were discharged. Cause continned from term to term, Jan.
9), 1860, when tho same was heard by a jury, and a verdict rendered ' for plain-
tifls below, (now defendants,) for $125,00. Motion by Solomon (iross for a new
trial filed und cause continued to tho April term 1860 : DMotion overruled, and
Judgment on the verdict for 8125,00. Appeal prayed and granted with leave
to file bond within 60 days.

Bills of Exceptions and Evidence.

Before any evidence was offered the following facts were agreed upon ; that Sa-
rah Carey, was the widow of Allen Cross, who was a son of Soloman Cross; that
Allen Crosy departed this life without making any will, leaving said Sarah his
widow without child or children, that no letters of Administration were ever tak-
en out on said estate, and that said John B. Carey is now and was at the com-—
mencement of this suit the husband of said Sarah.

McGraw sworn.—Solomon Cross, and ‘Plaintiff, Sarah Carey then Sarah Cross;,
came to my office or saw ma a short time after the death of Allen Cross, and nsk-
ed mo about tuking out letters of Administration. I advised them to do it—Sol-
omon said it was too expensive a3 the estate did not owe anything.

Zimmerman sworn,—Gried a sale made by widow of Allen Cross (now Sa-
rah Carey,) November 1st, 1856 of property which belonged to Allen Cross in
his lifetime. Splomon Cross bought to the amount of $156,00. When I asked
him for his note he said there was a settlement to make between him and the es-
tate, nfter that way done if there was anything due from him be would pay it.—
DPlaintiff rested.

Defendunt then read Deposition of/ Wm. II. Cross, which is in substance as
follows : Am the son of Solomon Cross, and brother of Allen Cross Allen Cross
was married in June 1853, lived on Solomon Cross’s farm fromn that time to bis
deuth, three years and somoe months. during all of which time he ocoupied 30 or
25 acres of Solomon’s land, worth $2,50 ner acre per year. Allen died Oct. 5th,’56;
was sick for 15 months before he died. 'Solomon Cross took care of his stock, did
his harvesting, milling, and threshing, got up his wood, and did some plowing;
all of this work worth $150,00. Allen Cross betore his death told me that he
had received from David Conn, $73,75, from 8. A. Smallwood, 836,28, which be-
Jonged to Solomon Cross.  Allen Cross al«o told me that he owed Solomon Cross,
as followa.  Ior hauling to Rail Road, $63,50; for a pair of steers sold Slatten,
825 00; and $20,00 which Solomon had paid tor Allen. Sofomon Cross’s work
aud feed in tuking carc of Allen’s stock ufter his death was worth ,$40,00.—
About three weeks belore Allen died, he called me to his bedside, and asked me
what he ought to pay his fatlier Solomon Cross for all he had done for him. He
said he wanted his wifo to have $600,00 balance would pay his debts and asked
me to get Keq. Roben to come and draw a will to that offect. I went, but Isq.
Roben was not at home. Allen often spoke to ma about all the items in Solomon
Cross’s account except $:40,00, and §7,00. Sarah Carey $1100 from my broth-
er's estate. After Allens death I licard Sirah say that she had money enough to
pay ull the debts, except what was owing to Solomon G'ross and that when she
collected the sale money she would settle that.

Craig sworn,—* Naw Allen Cross a short time before he died, Allen then said
that his estate would owe no one but **pap’’ meaning Solomon Cross and he sup-
posed ho owed him from $300,00 to 8500,00.

Smallwood sworn.—+Went with Solomon Cross and Sarah Cross to County
Seat to go security on the Adwinixtration bond for them—=8aruh Cross (now Ca-
rey,) told me that they had decided not to take out letters, as the estate was not
ir:j debt, only what it uwed *Pap,” meaning Solumon Croes. There defence rest-
ca.

Plaintiff then called John McAboy. “Saw Solomon Cross, told him Sarah was
e AR N S e YV ée- Qe ob to come down I owe her. and want



75~ 'Pluintiﬂ' thon called John McAboy. “Saw Solomon Cross, 2old him Sarah wax
going to be.marriad. IIe said ¢ tell Sarah to come down, I owe her, and want
to settle with her.,”” After Sarah was married to Carey I had u sale note and ac- |
count on Cross ; saw Solomon Cross; told him that if he would pay the sale bill
Sarah would let him off—I started off—Solomon told me to hold on. Says I¢Sol,
she can make you pay, because you agreed before me to pay her.” 8ol said “I
wont settlg with you, but tell her to come down and I will settle with her.”—
At another time I saw Sol, and told him to go and see Sarah, that he knew she 8
would beat him, because he had bought the property and the law gave it to her.
Says Solumon, “eant I get nothing ?** I told him “no.”” Here the Pluintiff

closed. :
Instructions given for Plaintiff, That if the Jury believe from the evidance,
/¢ that the Dofendunt Solomon Cross, did not intend to charge his son for-the al-

vances at the time he made them, “the luw is that he can not set up a cliim now
for such udvances, and tha fact thatall the property on the death of the defend-
ant's son, without child or children, desconded to the widow, will not change the
law in_that rospect.” “But the jury in muking up thaejndgment in the case in
reference to the advances, are to conaider all the evidence in $he cnse, and if they
believe that therc was no understanding that the said advances were not to be re=
paid by the son of the defendant, at the time they were irade, then the law i3,
that the defendant cannot claim for such advances now.” Instructions refused
// for defendant:—¢ The court instructa the jury that if they believe from the evi-
denco that one of the plaintiffs, Sirah Carey, without taking out letters of ad-
ministration on her husband’s estate, and the defendants knew this at the time of
sule, gathered together the personal property of Allen Cross, and sold the same
to the defendants, that such salo guve tho deleudants no title to the property sold,
and they will find for the defendant.” «lf the jury believe from the evidence,
that the property sold by plaintiff to defondant was the proparty of the decedent,
Allen Cross, and that no letters of administration have been granted on said cs-
tate to plaintiff, or onc of them, they will find for defendant.”

/5 7250 v, /K Zecssiborccd

Qéz{ W% it . Sornoxo¥ Cross Vs. Saram and Jonx B. Carey.—Appeal from
weilis McLean. :

: The first error assioned is, the court erred to the injury of tho plaintiff here (de-
. P 7 ~Oor 2] ' = e "

U illaicns %" Gl 7 fendant below) in giving the instructions asked by plaintiffs. The lattor part of

4 U S Iy 580 4,,,‘,7g5~./71d the first instruction is neither the fact nor the law. The widow only takes sub

modo, ufter creditors are paid, and in the couree of administration. The second
2. flawdls $44 throws the burthen of proof on the wrong party, forces the defendant to prove
the items of account against his son’s estate, and then show that the

& LH 2/ } unt ¢ Y
/3. dossdide 9 90 son knew it was the intention of t.he.mr.her. to charge for them. In other words,
wltes Yoo dee 2 7 Cross can nos recover for the items it he did not intend to charge, and he cannot
2 [3Us — STy recover if thero was no nnderstunding that he was not to be repaid. This last
A 2 Fae ¢ SBYY instruction gave the jury no option, 1.md is cl'enrly eontrary to law. b
24 error. The court erred in refusing to give the inatruetions asked by defend-
|\ /) S bty 228 Lo 77 ant below. On the death of Allen Cross without children, if his widow without
| 7/ / taking cut letters of administration, gathered together his property and sold it to
1 et L 5= various persons—this made her an executrix de son fort, and executors de sou
/3 Sy B4l Aeclo7 tort can not sue.
i 7} A sale made by an executrix de son tort toone who know that she was an execu-
w"’_’ﬁéj‘_‘_m $°57 trix de son tort gives no title to the property, and the rightful administrator,
’4/3 —J_“_" can maintain trover for the property, or ns'sumpsit. for its value.
Zh 539 34 error. Tho court erred in not granting the defendauts moticn for a new
loiblices & 2233 € triul, for the reasons set forth in the said motion ; because the verdict was con:
AR Slect Soe conks 4<e 4E " trary to the evidence. T'he testimony of Craig ond William cross clearly shows

P that Allen Cross on his death-bed, and but a few days beforo his death acknow-
O e 7 e sl A ledged that he owed his father, Solomon cross, from 300 to 500 dollurs.—
W illinm Cross éays he tulked about the items of Solomon Cross’s nccount and said
they were right. The widow Sarah Carey told Smallwood that the estate did not
owe wuch but what it owed Shlomon Cross. To refute this Plaintiffs’ bring in
Nolomon Cros's statement to McGraw and McAboy. Take the whele conversa-
tion with MeAbay and it xhows plainly that Oross was ull the time insisting that
le had a elaim against Allen’s estate. 'Tuke tho conversation with Smallwood k
and with McGraw and it clearly shows that Solomon Cross and his son’s widoy,
clenrly under stood that the estate did owo Solomon Cress, but owed no others.
Cross wasull the tim insisting on his claim against the estute.

«The verdict was contrary to law.”

This we think we have shown by the authorities cited for our instructions-—
This whole case seems to have been tried in the court below as it it was between
the oripinal parties, Cross and his son.

‘Ihe Defendunt conld not law fully obtain a Jadgment vs. Carey for his account
aeuinst the estate, this in effect would have tuken Carey’s property to have paid
debts which neither hie nor his wife ever contracted, and demonstrates the propri-.
ety that all estates should be settled by Executors, or Administrators appointed
by proper courts, and that the strict rules of law should be applicd to executors
de son tort,

If the lnw is with {he pluintiffs below, ir there any necessity for taking out
letters of administration or as executor in one-half of the estates of this state.

C. H. MOORE, for Plaintiff in Error.
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