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ABSTRACT OF RECORD.

This was an action of trover, brought by Freeman against Perkins, to

2ec.p.1 the March Term. A. D. 1859, of the Cook Circuit Court.

The declaration contains one count only, in the usual form in trover,

of millinery goods and some few articles of other

deseribing a quantity
merchandise.

The defendant Perkins plead not guilty.
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On the 25th day of May, A. D. 1860, the case was tried before the

court and a jury; and on said trial the plaintiff, to sustain the issue on
his part, called and swore as a witness

EUGENIA FREEMAN, who testified :

That the plaintiff was her father; she had known the defendant for
three years ; he moved to Tiskilwa, Bureau county, about four years ago,
after the first Winter my mother was in the millinery business. In the
Spring, or early part of Summer of 1858, a clerk of Iisk & Ripley, of

~ Chicago, came down with a bill against father ; mother paid him all the

money she had, and gave a note for the balance; she signed the note —
signed her name ; he promised to send down a small bill of goods, which
mother ordered ; the goods did not come; soon after, another clerk of
Fisk & Ripley came down and wanted the note paid — said it must be
paid or he would take the goods ; he had an execution, and it was levied ;
mother said she would go to Chicago in the evening, and sent me round
to collect some bills; I called at Mr. Perkins’; he was away, but saw
Murs. Perkins; she said Mr. Perkins would assist mother, it she was in
trouble, for she knew Mr. Perkins was owing her a considerable sum
the bill was $160°; Mrs. Perkins said she had no money, but would send
My. Perkins down; the next day Mr. Perkins came in, and proposed to
make a bill of sale, but nothing was concluded on; the goods were put
in an upper room ; at the time the bill of sale was spoken of, Perkins was
to pay off the execution; I think mother and father both signed the bill
of sale ; it was made out to Perkins and a Mr. Dean; father told Perkins
he would not sign the bill of sale unless they would pay off the execution ;
Perkins said they would pay off' the execution, and take the bill of sale
as security ; after that, when Mr. Dean was not there, Perkins asked if
the goods had been inventoried; father said the sheriff had taken no in-
ventory, and Perkins asked him if he was sure, several times ; father said
he was ; Perkins then said, you have it all your own way, for if you can
get the goods back into the store, you can divide them; I saw the sheriff
talking to Dean; Dean told the sheriff he and Perkins would pay the
execution at the end of ten days, if he would let the goods come back ;
Perkins said he would see the sherift; the sherift told Dean he would

take his word for it; Perkins told mother, you have it all in your own

-
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hands, for no inventory has been taken; he told her it was best to divide
the goods — pick out the more valuable ones and take them away, and
fill the shelves with the poorer ones; mother said she was not used to
such things and did not like to do it; Perkins said there would be no
harm in doing it, as no inventory had been taken, and as Fisk & Ripley
had deceived her mn getting her to sign a judgment note ; he said he would
have his wife come down and assist in dividing the goods; she came
down, and while there Perkins came in to show how to divide them; I
saw them divided, and the good ones were left on the counter in the
boxes ; I saw Mrs. Perkins take a satchel and put a mantilla and some
of the other articles in it, and carry the satchel home ; I afterwards saw
some of the woollen goods in the attic of our house ; I did not see the
goods taken away ; Perkins said he would send his hired man down with
or for the key to his warehouse, and afterwards said he would not send
anybody down who could be a witness, but would come himself; I saw
father take a trunk away from the house ; this was within the ten days atter

the levy ; mother did not go to Chicago to buy goods until after the

goods were taken away by the sherift; on the day before she left, in the
evening, Perkins came down to the store and said he would allow her to
use his credit to the amount of four hundred dollars, and paid her one
hundred and twenty dollars ; Perkins advised her to do business in Mrs.
Perkins’ name, to make him more secure and make folks believe that
the goods were his goods ; she then got between three and four hundred
dollars’ worth; I saw one bill of seventy-five dollars from Keith &
Faxon, and another of five dollars, purchased on the Perkins credit; she
bought about three hundred dollars’ worth of goods that came down
the next day; the goods were directed to Mrs. L. Perkins; about
the time the goods arrived, Perkins came into the store and told mother

lie would send his hired man down for the goods, and go himself and

pay the freight; he paid it, and mother paid the amount to him; the

sheriff sold most of the poorer goods that were set aside; as to the goods
that were taken away, I do not know what became of them ; at the time
the execution was to be paid, Perkins was not there, and the sherift took
the goods; afterwards the business was done in Mrs. Perkins’ name; the
goods were sold by the sherift in July ; Perkins said he had ordered
the sheriff to let mother have all the goods she should bid oft at the sale,
and he would pay for them ; after the sale Perkins came and presented

the bill, and mother paid it; it was $147.00. The store was shut up on
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a Saturday afternoon about the 1st of September or last of August, 1858
[ think it was shut up by father, and he began to pack up the goods;
mother saw Perkins about it; he told her that it .the creditors knew that
the goods were not his, they would levy upon them, and only a few debts
would be paid, and if father took possession of them they would be levied
on ; afterwards he said he saw Mr. Stipp, and he advised that the sherift
levy on all the goods; the goods were levied on by the sheriff, and
mother showed him where the goods were ; Perkins and Stipp told
him if the sheriff would not levy on the goods because the business was
done in Mrs. Perkinsg’ name, to pay half the costs, and he said he would,
after the levy, put in a claim of property, and Freeman could not testify ;
afterwards he spoke of the trial of right of property, which came off in

August or September ; before the trial came off, Mr. Stipp came in and

said if Perkins would consent to have father examined, the sheriff would
consent to have mother examined. On the day of the trial, my father
and Perkins were together, and father said he wanted to know how the
matter stood, and asked Perkins what ke intended to do with the goods in
case he succeeded ; he said he did not care abowt the goods, but was careful
about his reputation with Mr. MeCormick. On the evening before the
trial, Perkins told me if he did not hold the goods, he knew what would,

and said that a judgment note would.

On the trial, the goods were awarded to Perkins ; afterwards I heard
Perkins say the goods should come back; I never heard him say that he
had them; I know of goods being purchased, and saw the bills that
came with them ; some were paid; do not know the amount; mother
sent $75 by Perkins to pay at Faxon’s. I saw an inventory of the goods
claimed by Perkins ; it was taken about the time of the trial of right of
property ; heard father tell the sheriff he must take an invenfory; M.
Smith, the sheriff, took the goods ; Perkins was not there when the goods
were taken ; Perkins asked mother to go down and assist in taking an
inventory on the goods he claimed, and wanted her to set a price on them
as low as possible; I afterwards saw the-inventory, and mother showed
the price. [ The witness was here shown a book containing an inventory
of certain millinery goods, such as are described in the declaration.] I
have seen this book frequently ; it was made out by my father; he was
present at taking the inventory; I think my father aiterwards had this

book, and was talking with Perkins and my mother about the articles




awarded to Perkins; I recollect that father asked Perkins it this inven-
tory agreed with the one he and my mother had taken; he said it did.

After the trial, Perkins came to the house, and father asked him what
he intended to do with the goods ; Perkins said he did not care anything
about the goods, and that father might have them, but he preferred to wait
until the time for an appeal had passed.

He then wanted to wait until the excitement had passed away, and said
he did not want the public to know how the thing had been managed.
Father presented him a bill, but he did not read it; said he thought he
had all the goods, but would send his wife down to see about ity and what
she said would be right. Iis wife came down and said she had had all
the goods, and asked wus to charge another dress that she had taken out
of the goods that had been awarded to Perkins by the jury. Perkins
said, when the bill of Keith & Fawon was paid he would send the goods
back. After father showed him the bill; he said this would bring e

in debt.” Father replied, that he had always been in his debt. The
§75.00 was charged on the bill and credited to Perkins. I dont re-
collect any other conversation at that time. I saw them talking to-
gether; at the time father showed him the bill, Jather said he wanted
him to bring the goods back. Perkins said he should have them ; but he
never brought them back, that I know of. Witness further stated that she

had looked over the inventory taken by her father, and that the goods

were worth eleven hundred dollars.

Upon cross-examination, said witness further stated: The bill of sale
was made after the first levy and before the goods came back to the store
I am sure there was a bill of sale signed by my father and mother; it
was a bill of sale of the stock of millinery goods to Perkins & Dean,
and they agreed to pay off the execution and take the bill of sale as se-
curity ; I think Perkins took it. The execution on which the goods were
taken, and under which the trial of the right of property was had, was
in favor of Ilarmon, Aikin and Gale. I was there when the sherift came;
it was on Monday. On the Saturday previous, father had commenced
boxing up the goods; I did not see him at work on Sunday—I was at

church—did not come back till dark; afterwards ascertained that he had
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heen boxing up the goods on Sunday; don’t recollect that Perkins-was
there when the goods were taken. Iather told the sherift that it he
was going to take the goods he had boxed up he might as well take those
mother had; mothershowed the sheriff where the goods were at Perking’
request. Perkins wasnot there, but mother saw him on Sunday evening.

My father took the trunk away at the time the goods were separated
atter the levy of the Iisk & Ripley execution; it contained goods; do
not know that they ever came back. The conversation about the bill
was after the trial of the right of property; I had been away on a visit
and returned.  Z%e demand was made afier showing the bill—Perkins did
not refuse; Perkins said when the bill was paid father could have the

goods.

Perkins did not claim all of the goods that were taken on the ITarmon,
Aikin and Gale execution; he told mother he must not claim any goods
tather could testify to. Theinventory included those that Perkins claimed

and kept; Perkins told mother that if he claimed any goods that were

not his or bought in his name he would lose the whole.
Here the plaintift rested his case.

The defendant, to sustain the issue on his part, introduced as a witness

H. I13. SMIITH, who testificd as follows :

I reside at Tiskilwa, Bureau county—was deputy sheriff in that county
in the year 1858 ; know the parties, and heard the testimony of Eugenia
Freeman on this trial—heard her testify about the levy under the Har-
mon, Aikin and Gale exccution; I had that execution and made the levy ;
I was instructed to make the levy by the plaintifts in the execution and
their attorney ; had no talk with Mr. Perkins about the goods until after
the levy. On the day of the levy I went to see Mr. Freeman on some
business of my own; went to his office and he was not in—he came in
whilst 1 was there, in a good deal of a flarry; he said his wife had abused

him and taken some papers from him, and asked me to go out with him.




We went out back on to the platform, and Mrs. Freeman came out.
There was a box of goods standing on the platform. Mrs. Freeman said
that Mr. Freeman was boxing up the goods to ship them off, to which
he replied that she was trying to hide the goods from him. I think this
was in September, 1858. [isk & Ripley’s execution was the oldest, and
IHarmon, Aikin and Gale bought it and controlled both executions. The
first sale was made on the Fisk & Ripley execation; on that sale some
of' the goods were bought in and put back in the store. 1 took possession
of the box I saw on the platform, and Freeman then said I might as well
take the goods his wite had hid away, and we commenced hunting up the
goods. We found some in the cellar, some in closets and some in the
garret. I got the goods together about 4 o’clock, P. M., and took them
away to another building. The box T had taken away before. Up to this
time, I had had no communication with Mr. Perkins or any one for him
respecting the levy. I had heard that Mr. Perkins elaimed a part of the
goods, and soon after the levy went to inform him of the fact, but he was
not at home—saw him soon afterwards and told him of the levy.

The next day DMr. Miller, the attorney of Mr. Perkins, handed me a
notice of a claim of property to part of the goods made by Mr. Perkins.
After the case was fixed for trial, I notitied the attorney for the plaint-
iffs in the execution and the plaintifts themselves, or one of them, and
the parties agreed before the trial that the goods should be divided, and
the case was continued to give time; and during that time I and my
brother and Freeman and his wife and Perkins went and divided the
goods; those that Perkins did not claim were set aside and there was no
dispute about themj; they were sold on the exceution.

The trial of the right of property was about the other lot of goods:;
attorneys were there to represent the plaintiffs in the execution; Mr.

Stipp appeared for Perkins. The jury was sworn in the usual way.

Mys. IF'reeman was sworn on that trial with reference to the goods in
dispute; she swore that the goods belonged to Mr. Perkins, were bought

with his money and on his credit. Mur. Freeman was also sworn as a

witness. I presided at the trial. Mr. Freeman said he did not know
much about the goods, but he believed that what Mrs. Freeman had
sworn to was correct.  The jury awarded the property in dispute to M.




Perkins, and T delivered it to him—a Mr. Searle was with him; they
put the goods in Perkins’ warehouse—I delivered to Perkins the same
goods that were set apart and awarded to him; the value of them might

have been $200. I saw the property frequently and became tamiliar
with it.

The next time I saw the goods T went with M. Kelly, a constable, who
had a search warrant, and found the goods in possession of Freeman in
his store; I found them under a counter fifteen or sixteen feet long, ceiled
up all around. [/ easily identified the property, it was taken from there to
the Cowrt House in Princeton and delivered to the sheriff, Waldron,; whilst
it was there, Freeman wanted me to levy on it under an execution against
him and his wife in favor of John H. Weber, supposing I had the execu-
tion, but I had delivered the execution over to the sherift; it was about
the time the new sheriff got his commission. 7 dérected Freeman to the
new sheriff, Mr. Norton, and he made the levy under said evecution.

On cross examination said witness turther testified in substance:

The inventory was taken about a week after the levy ; myself, brother,

Mr. and Mrs. Freeman and Perkins were present. I don’t recollect that
Freeman said he wanted an inventory when the goods were levied on ;
think he did say so when the inventory was taken—I think I took down
the inventory ; Mys. Freeman handled most of the goods; Mr. Perkins-
was along. My brother and Mrs. Freeman handled the goods principally,
but Perkins, Freeman and I handled some; Freeman followed round and
took an inventory for himself in a small book; he might have copied
mine or made use of his own; he was in the room all the time.

I was for many years a clerk in a dry goods store, and sold millinery
goods. When I next saw the goods, I was in company with Constable
Kelly ; I knew the goods by familiarity with them, having seen them so
often — also, some of the boxes were numbered by my brother. The
constable had a search warrant ; I think Perkins sued it out; they werc
in the same room where they had been kept by Mr. Freeman ; they were
nailed up under the counter. Z'hey were taken by myself and Mr. Kelly
in @ wagon to Princeton and delivered to the sheriff of Bureaw county.
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Mr. and Mrs. Perkins were held to bail by the magistrate at Princeton.
I was present at the examination before Justice Ide; it lasted four or five
days.

GEORGE SEARILE testified as follows :

I know the parties ; live in Tiskilwa; was present at a settlement be-
tween Mr. Perkins and Mrs. Freeman, in April, 1858, at Perkins’ house ;
saw settlement going on; each had account books; heard the amount
named atter they got through; it was fifteen dollars; I collected the
money to pay the balance; it was paid; I was in the employ of Perkins ;
this was about the 24th or 25th of April, 1858.  The conversation at the
settlement was about goods at Mrs. Freeman’s store. 1 knew there was
a trial of right of property, as spoken of. After the triai, Perkins and I
took the goods and carried them to his warehouse ; it was raining at the

time, and we re-packed them in the lower story ot the warehouse, then
took them into an upper room and nailed up the boxes, put a lock on

the door and locked them up. The goods were afterwards missing; I

o

saw that they were gone; there was a window in the room.

HENRY KELLY, being sworn, testified as follows :

I am the person named by witness Smith as having the search-warrant.
I had a search-warrant delivered to me on or about the 28th day of Oc-
tober, 1858 the warrant was sued out by Mr. Perkins; I went with it
to I'reeman’s house ; saw Freeman and read a part of the warrant to
him, and handed it to Mrs. 'reeman ; they both said they had no such
goods in their possession, and that I might search ; I did so; I first found
two pieces of lace under the bolster of the bed; in searching the bed, I
found a new shawl in the straw tick ; Mr. and Mrs. Freeman were pres-
ent ; one remarked that the shawl did not belong to Perkins; T found
some bonnets in a shoe-box covered over with carpet rags; I then went
into the store-room; I caught hold of the counter, and found it fast; in
looking around, T saw a shoe-string sticking out of a crack; Mr. and
Murs. Freeman were there; I found an axe and broke open the counter,

and there I found the goods. T then shut up the house, and told M.
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and Mrs. Freeman to go with me to the Justice’s oftice. They were ar-
rested. I took the goods into my charge, and took Mr. and Mrs. Free-
man to Princeton. 7 delivered the goods to the sheriff ; they were after-
wards levied on by the sheriff under an execution against Freeman. After
I found the goods I went to Perkins’ warehouse; there were empty boxes
there; the goods had been in the main building of the warchouse ; the
window-of the room, in which they had been, opened out on to a shed
roof; the window had been forced down, and there were tracks upon
the shed roof. I have seen many such goods, and seen such goods sold.
They appeared to have been very much injured by being forced under
the counter; the boxes were muddy ; they might have brought $100 or
$150 at auction. Both Mr. and Mrs. Freeman said, when I went there,
that they had no such goods there as were described in the war rant, and
no goods belonging to Perkins; the storeroom was locked, and they
said the key was lost; I saw a key in another door, tried it, and opened
the door.

Before the goods were found, Mr. and Mrs. Freeman accused Pérkins
of stealing the goods out of his own warehouse.

JANMES A. SEWAILIL testified as follows :

I was one of the jury upon the trial of the right of property referred
to. M. and Mrs. I'reeman were there and sworn on that trial ; Mus.
Freeman was sworn first ; she said the goods were bought with Perkins’
money and on his credit. Freeman was called and sworn as a witness ;
he said so far as he knew, what his wife swore to was correct. The jury
made a verdict in writing and signed it, giving the goods to Perkins.

The defendant then introduced in evidence, the record of judgment ob-
tained in the Circuit Court of Cook County, in favor of Jokn H. Weber
et al. vs. Edmund O. I'reeman et al. on the 30th day of June, 1858, for
the sum of $163.61; also, a record of judgment in the Cook County
Court of Common Pleas, November 16th, 1858, for the sum of $142.49,
in favor of Edward Bolton and against the same defendants ; also, exe-
cutions in due form issued on hoth, directed to the sheriff of Bureau
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County, upon which was endorsed levies upon the goods in controversy.

The levies upon both executions were made January 22, 1859.

The defendant here rested his case. The plaintiftf recalled said

Eugenia F'recimamn, who testified thus :

I was not present at the settlement spoken of by the witness Searle;
I only know the amount of the claim against Perkins, by the bills;
knew of' Mrs. Perkins coming to the store and getting things frequently-;
I heard Mr. Perkins and Mr. and Mrs. Freeman talking about the Dbills ;
Perkins said there was nothing on the bill his wife had not had, but his
wite knew about it. The same bill was presented to Mrs. Perkins, and

she said it was all right.

FIELDER A. PARISH was called,

And sworn as a witness for plaintift) and testified that he was one . of
the sherift’s jury. IFreeman said he did not know whose goods they
were; he had been trying to investigate the matter, and the more he in-
vestigated it the less he knew about it; that he had been kept in the
dark in reference to the arrangement between Muys. Freeman and Mr.
Perkins relative to the business she had done as the agent of Mr. Per-
kins.

The foregoing is all the evidence given on said trial.

The Court, at the request of the plaintift’s counsel, instructed the jury
as follows :

1. If the jury believe, from the evidence, that the goods in question
were the goods of the plaintiff, and that the defendant took the goods
wrongtully from the possession of said plaintiff then the law is for the
plaintiff.




2. Although the sherift’s jury awarded the goods to Perkins under
the claim of property therein, such award or verdict vested no legal title
in him as against the plaintiff; but simply operated to defeat the execu-
tion creditors, and the right and title to the property in question was as
much in the plaintift’ Freeman, legally and rightfully, as they were be-
fore they were seized and taken in execution. If] therefore, the jury
believe, from the evidence, that Freeman was the real owner of the
goods at the time of the levy, they should find for the plaintiff, notwith-
standing the property on that trial was found to be in Perkins, the de-
fendant.

To the giving of which said instructions, and each of them. the coun-
to) (e} ) 5)

sel for the defendant then and there excepted.

The defendant’s counsel thereupon requested the said Court to instruct
the jury as follows:

That although the jury believe, from the evidence, that the plaintiff
demanded the goods in question of defendant, and that defendant had
the possession of the same at the time, and that the plaintift was, in
fact, the owner of said goods, and defendant refused to deliver the same
to plaintiff, but plaintiff, before the commencement of this suit, re-pos-
sessed himself of said goods, and, after he was so repossessed, the same
went into the possession of the sherift of Bureau county, and were held

by such sheriff’ until after the commencement of this suit, by virtue of

any of the executions against the plaintiff, given in evidence, or other-
wise, then in such case the fact that plaintiff re-possessed himself of
such goods should be considered in mitigation of damages, and the
plaintift’ would be entitled to recover only such damages as he is shown
to have sustained by reason of the detention by defendant of said goods
from the time defendant so refused to deliver them until the plaintift

became so repossessed of said goods.

Which said instructions the said Court refused to give, and to such

refusal the defendant’s counsel then and there excepted.
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The defendant’s counsel further asked the Court to instruct the jury

as follows :

It the jury believe, from the evidence, that the goods in question were
levied upon by an execution in favor of Harmon, Aikin and Gale,
against Ireeman, and that after such levy the defendant Perkins put in
a claim of property to said goods, and that betore the trial of such claim
of property the plaintiff was present and assisted in selecting and setting

. . S . J » . . .
apart certain of the goods so levied upon, for the purpose of distinguish-

ing them as Perkins’ goods; and that he also, on such trial, testified
before the jury, in substance, that the goods so put in question were the
property of Perkins, and did not then make a claim to them as his prop-
erty, he is not warranted afterwards, as between him and Perkins, in
claiming that said goods were, in fact, at that time, the property of him,

said Freeman.

Which said instruction the court then and there refused to give as

asked, but gave the same modified as follows :

“If the jury believe from the evidence that the goods in question were
levied upon by an execution in favor ot Harmon, Aikin and Gale against
Freeman, and that after such levy the defendant Perkins put in a claim
of property to said goods, and that before the trial on such claim of prop- .
erty the plaintift was present and assisted in selecting and setting apart
certain of the goods so levied upon for the purpose of distinguishing
them as Perkins’ goods, and that he also, on such trial, testified before
the jury in substance that the goods so put in question were the property
of Perkins, and did not then make a claim to them as his property, then
these circumstances tend to raise a strong presumption that the goods were

in fact at that time the property of him, said Perkins.”

And to the refusal of said court to give said instruction as asked, and
moditying the same as aforesaid, the said defendant, by his counsel, then

and there excepted.
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The jury found the defendant guilty and assessed the plaintiff’s dam-
ages at three hundred and ninety-five dollars.

A
\ —
* Whe defendant thereupon filed his motion to set aside the said verdict

and for a new trial in said cause, which motion the court overruled,. and .

5 . AR 20y
the defendant then and there excepted, and judgment was rendered 1fjzon

the verdict and appeal prayed, &e.
The defendant filed his bond according to order of court.

The defendant atoresaid assigns for error the following :

L. The court erred in giving the said several instructions on behalf
of the said plaintift.

2. The cowrt erred in refusing and modifying the said instructions

asked in behalf of the defendant.
Y.

3. The court erred in denying the motion, made by the detendant, to
set aside the verdict atoresaid and for a new trial in said cause.

4. The court erred in rendering judgment for the plaintift below.

SCATES, McALLISTER & JEWETT,

Attorneys for Appellant.
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