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LEWIS SNYDACKER,

CHARLES J. MAGILL and

N\

SUPREME COURT OF ILLINOIS.

Third Grand Division,

APRIL TERM, A. D. 1860.

GODFREY SNYDACKER,
MOSES SNYDACKER and

DANIEL MOORE, ArpesL rrOM COOK

T
Appellats. Crrcurr COURT.
VSs. o

THOMAS PICKERING,

ABSTRACT OF RECORD.

Magill & Pickering commenced suit by summons, on the 27th March, 1858,
in an action of assumpsit, served on all the defendants except Moore. And on
same day filed Narr. containing a speciul and common counts. This special count
was withdrawn from the jury on the trial (see page 31 of record.) The common
counts are for money lent and advanced, money paid out and expended, money
had and received, and for interest upon money due—and on account stated—dam-
age, $1000.

Lewis and Moses Snydacker, on the 13th April, 1858, filed a demurrer to the
first count, and the general issue as to the other counts of Narr.—and Godfrey
Snydacker pleaded the general issue to the whole Narr.

On 21st April, 1858, demurrer to first count overruled. Lewis Snydacker files

the general issue, and Moses Snydacker stands by his demurrer.



10, 11 June 5, 1858, leave given to plaintiffs to file additional special counts which on
same day were filed, and on the trial of the cause, withdrawn from the jury. (See

bill of exceptions, page 31 of record.)

13 On the 18th June, 1858, Lewis Snydacker filed a general answer to the addi-

tional counts.

14 Moses Snydacker, Godfrey Snydacker and Daniel Moore pleaded the general

issue to the additional count last pleaded.
16 October 13, 1859, leave given to plaintiff to file additional couut.

And, whereas, also, said plaintiffsherctofore, to-wit: on the 3d day of November
1857, at Chicago, to-wit: at the county of Cook atoresaid, being indebted to the
defendants, Louis Snydacker, Godfrey Snydacker and Moses Snydacker, in a large
17 sum of money, to-wit: the sum of one thousand and fifty dollars, and to the de-
fendant Daniel Moore in a large sum of money, to-wit: the sum of one thousand
and sixty-eight dollars and thirty-six cents; and one George A. Shufeldt, Jr
being indebted to the said plaintiffs in a large sum of money, to-wit: the sum of
two thousand dollars, and he, said George A. Shufeldt, Jr. being then and there
the owner and entitled to the possession of a certain steam engine, two boilers and
certain apparatus thereunto belonging, in all of great value, to-wit: of the value
of the sum of twenty-seven hundred dollars; at the request of the said plaintifls,
and as well, also, at the request of the said defendants, then and there at the time
and place aforesaid, sold and conveyed the said steam engine, boilers and apparatus
to the said defendants, in cancellation and satisfaction of the said indebtedness of
the said Shufeldt to the said plaintiffs, and in cancellation and satisfaction of the
said indebtedness of the said plaintiffs to the said defendants upon the understand-
ing and promise of the said defendants, then and there made by the said defend-
ants to the said plaintiffs, that on the re-sale of the said steam engine, boilers and
apparatus, before the Spring of the year 1858, through the instrumentality of the
said plaintiffs they, the said defendants, would pay to the said plaintiffs on such
re-sale out of the sum for which the same should be re-sold; the amount remuining
after deducting therefrom the amount of the aforesaid indebtedness of the plaintiffs
to them the said defendants respectively with interest and the reasonable sum
18 which should be due at the time of such re-sale for the storage of said steam engine,

boilers and apparatus.

And the said plaintiffs aver that afterwards and before the spring of the year,
1858, to-wit: on the third day of February, 1858, at the county aforesaid, through
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the instrumentality and procurcment of the plaintiffs the said defendants sold the
said steam engine, boilers and apparatus for the sum of twenty-seven hundred
dollars, which sum was on the said last mentioned day and still is a large sum, to-
wit : the sum of five hundred and two dollars and ninety-one cents more than the
amount of the aforesaid indebtedness of the said plaintiffs to the defendants with
interest and reasonable charges for storage of said engine, boilers and apparatus,
to-wit: thirty dollars, of all which premises the said defendants then and there, to-
wit: on the day and year last aforesaid, and at the place aforesaid had notice, by
means whereof the said defendants then and there became liable to pay to the said
plaintiffs the said sum of five hundred and and two dollars and ninety.one cents,
the same being the balance of the sum or price for which the said engine, boilers
and apparatus were sold as last aforesaid, after deducting the amount of the afore-
said indebtedness of the said plaintiffs to the said defendants with interest and

charges for storage.

Yet the said defendants, disregarding their duty in the premises, have not, al-
though often requested so to do, paid to the said plaintiffs the said last mentioned
sum of money, or any part thereof, but have hitherto refused and continue to re-

fuse to pay the sum to the plaintiffs damage one thousand dollars.

November 10th, 1859, defendants plead the general issue, to the last special
count filed, and on 1st February, 1860, cause is tried by a Jury and verdiet for

the plaintiffs for $502.91 and motion for new trial by defendants.

March 9th, 1860, motion for new trial denied and judgment. Appeal prayed
time to file bill of exceptions extended to first day of the next term; and after-
wards, on the 17th March, 1860, extended onc week from that day and appeal
bond filed. '

BILL OF EXCEPTIONS.

IN THE COOK COUNTY CIRCUIT COURT,
OrF FeBrUARY TERrM, 1860.

o~

CHARLES J. MAGILL, ET AL,
VS. A SSUMPSIT.

LEWIS SNYDACKER, ET AL,
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Be it remembered, That on the trial of this cause before the jury, sworn
to try the issues therein, the plaintiff, to support the same on their behalf, intro-

duced as a witness,
GEORGE A. SHUFELDT, Jr,

Who was duly sworn, and testified as follows :

I owed plaintiffs about eighteen hundred dollars in October or November, 1857.
They owed Snydacker & Brother and Daniel Moore two notes, one to Moore and
the other to the Snydackers, amounting to about two thousand dollars or two thou-
sand one hundred dollars in all. T also owned a steam engine and two boilers, I
brought from New York, worth about five thousand dollars. I could not pay what
T owed; I wanted to pay Magill and Pickering, and they wanted to pay these de-
fendants. I agreed to convey to plaintiffs this engine and boilers, and these
defendants agreed to take it; about 3d of November, 1857, we all met at plaintiff’s
office to consummate the whole thing, Snydacker, Daniel Moore, plaintiffs and my-

self were there.

It was stated by one of the parties, I think by Magill, that the engine cost a
good deal more than the debt, and if sold it ought to go to them after paying their
debt, if it brought more than their debt. Defendants said all they wanted was
their money and that if Magill and Pickering would sell the engine before spring

the surplus monies should go to them after paying their debt and interest.

The sale was consummated. A bill of sale of the engine was then made by me

to these defendants, and the ware-house receipt given up to them.

Magill and Pickering found a purchaser for the engine, &c. some time in
February following, to whom it was sold for $2,700. There was an agreement
with Newhouse that engine should remain in the store-house after Magill and
Pickering abandoned store-house till spring at some thirty dollars; the defendants

were to be made whole for their debt.

I don’t recollect that anything was said about interest at this time.

The witness is shewn by plaintiffs’ counsel two notes, which he says are the

notes given up at that time of making this agreement.
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I computed the amount at time of sale, February 3d, 1858, as appears by the

paper presented to me. This paper is in the words and figures following, to-wit:

Amount of note due October 18th ; : - : $,1063.60.
At ten per cent. interest, February 3d, date of sale . > 31.39.
Amount of note due November 18th, 1857 . . . 1,050.00.
Intercst to February 3d, at ten per cent. : : g 22.10.

2,167.09.
We allow for storage 30.00 . . : : 4 . 30.00.

$2,197.09.

And the same was afterwards read to the Jury as a part of the statements of the

witness.

Cross-Examination.

[ am a distiller. I owed plaintiffs about eighteen hundred dollars; they owed
defendants about $2,100. To pay my debt to plaintiffs and plaintiffs’ debt to de-
fendants, I transferred engine, &c. to defendants. The bill of sale was drawn up
at Magill and Pickering’s office, 194 South Water street. The agreement was
that if Magill and Pickering would sell the engine or find a purchaser for it before
the next spring the surplus was to be paid to Magill and Pickering. Snydacker
said all he wanted was his money; I think Snydacker said he ought to have the
same interest had before. Magill said they had been paying too much interest;
I did not know what the interest was.

My brother made the preliminary arrangement with plaintiffs for the sale of the
engine, and [ consummated it. Mr. Pickering brought a man to my office who
bought the engine—Snydacker and the man were looking up its parts; talked
about it—Snydacker said this was the man. This man, Pickering first brought to
my office; I suw this man take it off—Pickering brought this man to me in
January or February. The notes of defendants were delivered to plaintiffs, I
think at t}_lc time of the agreement; I think we only met for the purpose of mak-
ing the arrangement but once. 1 don’t think Henry Moore was there; Daniel

was when the bill of sale was made.

The conversation as to the sale to be made of the engine, &c. was before the
bill of sale was made. Saw Snydacker getting away the engine two or three times
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a day. There was something said by Pickering of this man's purchasing. Snyd-

acker said the engine was sold for $2,700 ; said he had not got all the money.

After this understanding, that Magill and Pickering were to have the overplus,
Snydacker said we want to have our money back; Snydacker said we ought to
have the interest we had before. 1 did not understand that the condition was
they should have sune interest as before; that was left unsettled, that was after
agreement was made, that after the amount of defendants’ debt was paid surplus

should go to plaintiffs.

It was said by Magill or Pickering that as this engine had cost more than the
amount of their debt; that on the sale of the engine the surplus should be paid
over by them to Magill and Pickering; then Snydacker said all we want is the
amount of our debt, or all we want is to be made good and if you can sell or find
a purchaser before spring we will give you the surplus, that constituted the origin
of agreement. I went to writing the bill of sale upon the basis of that conversa-
tion ; while writing they kept talking—Snydacker said they ought to have the
same interest as before; Magill shook his head and laughed. I don’t recollect
stating before that interest was two per cent. a month; after the transaction 1
heard two per cent. 2 month mentioned as the rate of interest plaintiffs had been

paying.

The plaintiffs then offered to read to the Jury the notes shown to the witness,
to each of which defendants objected, which objection the Court overruled and the

defendants excepted, which was noted, and the notes read to the J ury', as follows :

$1,063.60. Chicago, July 17th, 1857.

Ninety days after date, for value received we promise to
pay to Greenebaum Brothers, or order, the sum of one thousand and sixty-three
dollars and sixty cents with interest, after due, at ten per cent. per annum for

wouey borrowed, payable at the office of Greencbaum Brothers, Chicago.
Due October 15th, 1857.

$1,050. Chicago, August 15th, 1857.

Ninety days after date, for value received, we promise to
pay to Greenebaum Brothers, or order, the sum of one thousand and fifty dollars
with interest, after due, at ten per cent. per annum for money borrowed, payable
at the office of Greenebaum Brothers, Chicago, having left with them as collateral
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sceurity, (with authority, on the non-performance of this promise, to sell the same
at auction or private sale, either with or withcut notice at their option, and to
apply the proceeds of such sale towards payment of the above sum, interest and
cost of sale,) a receipt of R. Prindeville for 733 pkgs. of course salt.

Dated May 7th, 1857. Endorsed by us.

B.

The defendants here admitted that the defendants, Snydackers, composed the

firm of Snydacker Brothers, and the plaintiffs closed their case.

The defendants then offered

HENRY MOORE,

As a witness, who was duly sworn and testified :
I know the parties—know Shufeldt—have seen the engine—iwas not present at

the time of sale—do not know what it was sold for. The proposition of the last
sale was $2,400 cash or $2,700 on time. I think the money on that contract had
fallen due when this suit was commenced ; [ know $1,700 is still due and unpaid.
I acted as agent for Daniel Moore; have had management of this business with
Snydacker—Sn.ydacker has done most of the business; we were instructed to sell
for $1,800, if we could get no more—were not offered any more; sale was made
in my office. Party introduced to me by Pickering. Party paid down $900 and
paid 8100 afterwards. .

Being shown notes, before referred to in testimony of witness Shufeldt, said—
had seen these notes before; I loaned the money on them. Plaintiffs were pay-
ing on these notes 24 per cent.; this 24 per cent. included in the notes. When
Pickering introduced purchaser to me, he said, Mr. Moore, here is a man who will
purchase the engine, if you can make a bargain. T introduced purchaser to Sny-
dacker ; he made the sale, and not Magill & Pickering.

The account filed with the declaration, is as follows :

CLAIM.

Balance of proceeds of sale of steam engine, apparatus and fixtures, after deduct-
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ing indebtedness of plaintiffs to the defendants respectively, and thirty dollars
storage, 3 : : : : . : : . ; : $502.91.

Interest from February 3d, 1858.

Which was all the evidence in the cause—and thereupon the said plaintiffs stat-
ed, that the only special count, upon which they sought a recovery, was the addi-

tional special count, filed October 22d, 1858.

The detendants requested the Court to exclude the evldence of Shufeldt from
the Jury, as to the terms of the sale of the engine, which the Court refused, and

the defendants then and there excepted.

And the Court, at the request of the plaintiffs, gave the Jury the instructions

following, and marked them so, viz:

1. If the Jury find from the evidence that the engine, &c., in question, were
conveyed by Shufeldt, at the instance of plaintiifs, upon the consideration in part
that on the re-sale of the same before the spring of 1858, through the instrumen-
tality and procurement of the plaintiffs that they, the said defendants, would pay to
the plaintiffs on such re-sale, out of the sum for which the same should be re-sold,
the amount remaining after deducting therefrom the amount of the indebtedness
of the plaintiffs to the defendants with interest, together with the reasonable sum
which should be due at the time of such re-sale for storage; and if the Jury
further find that the said engine, &ec., were sold for an amount exceeding the
amount due to plaintifis, including storage, and the amount of interest agreed upon
through the instrumentality and procurement of the plaintiffs, then the plaintiffs

are entitled to recover such surplus.

(iven.

2. If the Jury shall find that an agreement was made, as alleged in the dec-
laration, then the same was not void, because it was unot reduced to writing, and

it is, therefore, competent to prove such an agreement by parol evidence.

Given.

3. If the Jury shall find from the evidence, the agreement, as alleged in the
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declaration, and that the defendants were to pay the excess upon the re-sale, then
it is immaterial, whether or not the defendants have received the sum for which

engine, &e., were sold.

Given.

To the giving of which instructions, the defendants then and there excepted;

and the defendants then requested the Court to give the following instructions :—

1. If the Jury believe, frum the evidence, that the witness, Shufeldt, sold the
engine, &ec., to the defendants ; and that there was no agreement concluded
between the plaintiffs and defendants, relative to the re-sale of the same, for more
than the defendants gave, by which the surplus was to be given to the plaintiffs,

then the law is for the defendants.

2. If the jury believe, from the evidence, that the defendant, Snydacker,
promised to give the plaintiffs all the engine, &c., sold for more than defendunts
gave witness, Shufeldt, for the same, on condition that plaintiffs would pay Suy-
dacker 24 per ceut., as a consideration for such agreement, and that said plaintiffs

refused to accept said condition, then the law is for the defendants.

Given.

‘8. If the Jury find that the engine, &c., were not sold through the in-
strumentality and procurement of the plaintiffs, then the Jury will find for the

defendants.

Given.

4. If the jury find that witness, Shufeldt, was acting as agent of plaintiffs,
in the sale of said engine to defendants, and that the sole consideration of such
sale was the amount of the defendants claim against the plaintiffs, and no more,
and that there: was no new or independent agreement made between the parties,
in reference to a re-sale, then the Jury will find for the defendants. F

(ziven.

5. That the contracts set up in the plintiffs' declaration, must be tully
proven, as therein stated, without material variance between that alleged, and the
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one in evidence, and if the Jury believe, from the evidence, that there is a ma-
terial difference between the agreement alleged and the one in proof, then the

Jury should find for defendants.

Given.

6. That, although the Jury way believe, from the evidence, that the defend-
ants promised to give the plaintiffs all the money for which they sold the engine,
&c., above the amount due to the said defendants, at the time of making the bill
of sale of the engine boiler, &c., by the witness, Shufeldt, to the said defendants,
they will find a verdict for the defendants, unless they further believe, from the
evidence, that the plaintiffs paid a valuable consideration to the said defendants,
as an inducement to such promises, or shall find that, by the terms of the agree-
ment, the plaintiffs were to eifect a re-sale through their own instrumentality and
procurement ; and that such a re-sale was so effected through the instrumentality

and procurement of the plaintiffs.

(Given.

7. If the Jury shall find, from the evidence, that an agrcement was made, a8
alledged in the declaration, and that the engine, &ec., was re-sol through the in-
strumentality of the plaintiffs ; and, if they furthier find, that defendants were
only to pay the surplus, over and above the debts, to them with interest,und stor-
age thereon at the the rate of 2 per cent. per month to the time of sale, upon the
amount of such indebtedness, then such stipulation is binding upon the plaintiffs,

and is not to be regarded as usurious.

Given.

\

8. If the Jury believe, from the evidence, that there was an agreement be-
tween the said plaintiffs and defendants, by which the defendants were to pay to
the plaintiffs whatever they sold the engine, &e., for more than they paid for the
same, but that such surplus was not to be paid until the purchase money was

received by the defendants; and that said defendants have not received the con-
sideration they sold the engine, &e., for, and have not received sufficient to re-

imburse themselves for the original price paid for the same, then the law is for

the defendants.

Given.
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36 @, That, on declaring upon a special contract, it is necessary to specify the-
consideration upon which the promise is based with precision—and, in this case,
if the consideration is not described as proved, then the plaintiff is not entitled

to recover—which the Court gave and so marked them.

Given.

The Court was requested by the defendants to give the following :—

10. If the Jury believe, from the evidence, that there was an agreement con-
cluded, between the said plaintiffs and said defendants, by which the said defend-
ants were to pay plaintiffs whatever sum they should sell the same for more than
they gave, and that there was no consideration paid to said defendants, or said
agreement by the plaintiffs, then the agreement is void, and the law is for the
Defendants.

Refused.

Which the Court refused, and so marked, to the refusal of which the detend.

ants then and there accepted.

And also the following :—

11, If the Jury believe, from the evidence, that the witness, Shufeldt, sold to
defendants, the engine, two boilers, &c., for the notes of plaintiffs; and that
there was no other agreement concluded between plaintiffs and defendants rela-
tive to the re-sale of the same for more than defendants gave, by which the over-
plus was to be given to plaintiffs, then the law is for the defendants.

In lieu of which, the Court gave the following :—

12, If the Jury find that an agreement was made to pay the surplus to the

37 plaintiffs, on a re-sale of the engine, as alleged in the declaration; yet, if' the
Jury further find, that such surplus was not to be paid to the plaintiffs until the

defendants had reimbursed themselves their debt, and that the detendants have

not, as yet, reimbursed themselves, then the law is for the defendants.

(Given.

To the giving of which, and refusal of the other, defendants eccepted.
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The defendants then requested the following :—

13. That the allegation that a part of the consideration was an indebtedness,
due to Daniel Moore, while the proof shows a note, payable to Greenbaum Broth-
ers, not endorsed over by them to him, then the indebtedness is not properly de-
seribed, and the Jury must find for the defendants.

Refused.

Which the Court refused, and so marked, and the defendants then and there
excepted.

And the Jury having returned a verdict for the plaintiff, the defendants moved

for a new trial and filed the following reasons :—

IN THE CO0K COUNTY CIRCUIT COURT,

CHARLES J. MAGILL, ET AL,
VB.
SNYDACKER, ET AL, 2

The defendants move for a new trial in this cause.

1st. Because the verdict of the Jury is against the evidence in the cause, and
38 the instructions of the Court, and the weight of evidence.

2d. Because the Court refused to exclude the testimony of George Shufeldt.

3d. Because the claim made and filed with the Narr., is for the balance of pro-
ceeds of the sale, and the proof showed that the defendants had not received from
gaid sale more than their debt, and consequently had no balance of proceeds.

W. T. BURGESS & DRUMMOND,

For DEFENDANTS.
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The Court overruled the motion and defendants excepted; and tenders this,
his bill of exceptions in the premises, to be signed and sealed by the Court ; and
it is dccordingly now here done, in open Court, this 23d day of March, 1860,

and time having been given to the parties to this day to prepare the same.

GEORGE MANIERRE, [sEAL],

JUupGE ofF THE TTH JupicirL Circulr, ILL.

ERRORS ASSIGNED.

1. That the Court below, on the trial of the cause, allowed the notes of July
17,1857, and August 15, 1857, to be read to the Jury.

2. Refused to exclude the testimony of Shufeldt.

3. Gave the [plaintiffs] Appellees’ instructions to the Jury.

4., Refused the [defendants] Appellants’ instructions, Nos. 10 and 13.

5. Refused the Appellants’ 11th ir;struction, and gave in lieu thereof the 12th.
8. In overruling the motion for a new trial.

7. In giving judgment for the Appellees.

W. T. BURGESS,
Attorney for Appellants.



APPELLANTS” POINTS.

The proof in this case shows an arrangement between Shufeldt,
the witness, the Snydackers and Moore, the defendants below, and
Magill and Pickering, the plaintiffs below, under which an indebt-
edness from Shufeldt to Magill and Pickering and from Magill and
Pickering to the Snydackers and Moore, were cancelled by the
sale by Shufeldt to the Snydackers and Moore of a steam engine,

. boilers, &e.

The plaintiffs below claim that at the same time an arrangement
was made between the parties that on a sale of the engine by the
Snydackers and Moore before the then next spring, if procured by
the agency of said Magill and Pickering, or if they found a pur-
chaser, all that the engine, &c. sold for above the payment of the
debt due from Magill and Pickering to Snydackers and Moore,
should be paid over to them; one party claiming to have interest
at the same rate as before and the other refusing to pay it, and
that question left unsettled. A bill of sale was executed after the
verbal propositions, but that was not produced though the defend-
ants moved to exclude the testimony about the sale for the want
of it.

The proof further shows that a sale of the engine, &c. on credit
was made before the then next spring to a person introduced by
Magtill and Pickering to the Snydackers and Moore ; an attempt
having been made to sell it for cash which failed for want of buyers.
That at the commencement of this suit no money was due on the
notes taken on that sale of the engine, &c. and that at the time of
the trial Snydackers and Moore had not received money sufficient
thereout to pay their claims.

I.

There could be no recovery on the counts for money had and
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received, as no money was in fact received or anything which the
parties treated as money, or which they had converted into money.
The sale was made, by the proof, with their consent. to a Person
they introduced as purchaser.

Beardsley vs. Root, 11 Johns. 464, and cases there cited.

Corlies vs. Cumming, 6 Cow. 183, in point, for here the Sny-
dackers and Moore by this arrangement had advanced the amount
of their debts upon this property and had it in their hands with
power to sell and realize their claim and account for the balance :
the precise position of a factor; and there is nothing to show that
they had been guilty of breach of orders, negligence or fraud, or
that they had not acted with reasonable care and prudence.

LI

The special count is upon a sale made through the procurement
of the appellees of the property for money, while the proof shows
it was on time not due when suit brought; this is a variance and
they cannot recover. It is evidently unjust for them when a sale
1s made by their consent on credit to sue for money paid.

II1.

The account filed with the declaration is for the proceeds of a
sale. The proof does not show that any proceeds were ever re-
ceived by the defendants below. :

IV.

The proof does not show that any agreement was in fact con-
summated for a re-sale of the engine, &c. as the question of the
rate of interest was by the testimony of the witness left unsettled.



V.

The evidence of parol negotiations about the sale should have
been excluded, there having been a written bill of sale in which
the law presumes all the negotiations of the parties were finally

included.

W. T. BURGESS,
Attorney for Appellants.
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IN THE SUPREME COURT,

A pril Term, A.

LEWIS SNYDACKER, et al,
Appellants.
vS.
CHARLES J. MAGILL, et al,
Appellees. J

D. 1860.

APPEAL

FROM

00K CIRCUIT COURT,

APPELLEES’ POINTS.

I

The verdict on the Special Count, filed October 22, 1858, is right.

The Appellants’ mis-state that Count as heing upon a sale for
money. In the first part of the Count the sale is spoken of as a
re-sale to take place in the future, without mention of any terms.

In the latter part, describing the sale which had been made, it said
Appellants sold it for twenty-seven hundred dollars, but whether cash
or barter, in hand or on credit, is not said, so there is no variance in

that respect.
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There is no variance between the proof and the particulars. Proceeds
may he money, goods and chattles or choses in action. “Proceeds—In
Commerce, the sum, amount or value of goods sold or convertect into
money."'— Webster’s Dictionary.

“A return Cargo, purchased on the eredit of that exported,” is the
“proceeds” of the exported Cargo, so that a policy upon “proceeds ”’
covers it.—1, Phillip’s Ins, 1T7—8. ¢“The term proceeds’ imports a
sale, barter or other disposition, ete.”’—1, Phillip’s Ins., 179. The
Appellants could not have heen misled by the word.

ITI

The evidence justified the verdict.

= T
~

The first exception by appellants was after that witness had left the
stand, to the introduction of the notes.

1Y

There was no writing between the parties to this suit. The only
bill of sale, or writing in the case, was from the witness to the
Appellants; not containing the bargain between these parties. No

objection was made at the time to the testimony by parole as to the °

transfer from Shufeldt to the Appellants, and only then could the
objection be made. He testified to that matter without objection.—
Abstract, page 4.
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After the evidence was through, indeed, the Appellants moved to
strike out the evidence of Shufeldt as to the terms of the sale, but it
was then too late, even if there had heen anything in the point at first.
They had taken their chances of making a case hefore the jury without
objecting to the testimony. Besides they did not specify any grounds
for the motivBa It may he that notice had heen given to Appelants to
produce the bill of sale, which must have heen in their own possession,

and that they refused to do it.
P. & 0. R. R. Co., vs. Neill, 16 TIlL, 271.
Sargeant, vs. Kellogg, 5 Gil., 280.
Smith vs. Kahill, 17 111., 69.
Conway, vs. Case, 22 Ill., 139.
Clay, vs. Boyer, 5 Gil., 506.

v

The instructions on the part of the Plantiffs, Appellees, were correct.
They did not make the sale, and could not have done so. The engine,
ete, belonged to Defendants.  All that the Plantifts could do, or by the
agrcement were required to dg, was to procure a purchaser. The
language of the Count is “instrumentality or procurement.” Of the
witness (Abstract, p. 6,) “sell or find a purchaser.”™ The terms of the
sale must necessarily be left to the defendants who owned the engine. The
partics are hound Dy the terms of their agreement, which was to pay
on a re-sale, not when the money was received upon re-sale. The
third instruction on the part of the plaintifts, which was drafted by the
Court, expresses the law correctly upon the main point in the case.
The 12th instruction places the whole law of that point fairly before

the Jury.

VI

The 10th instruction for defendants was properly refused. It tended
to mislead the Jury. The payment of a consideration would have
been understood by them as something given by plantifts to defendants,



‘\

(4)

besides the engine, ete. Besides, critically, that instruction points only
at a sale of an agreement. The words are “sell the same”—nothing
can be the antecedent of the word ‘““same’ in that instruction but the
word ‘““agreement.””  The property sold had not heen mentioned since
the 8th instruction.

VII

The 11th instruction asked, had already heen given, substantially, in
the 1st for defendants.

VIII

The 18th instruction asked by defendants is not law. One may be
the Quper, o of a note in his possession, as these were in the possession of
the plttmtrrﬁs, and entitled to the money due upon 1it, and be the
creditor of the payor, without being payee or endorsee. He is entitled
to sue in the name of the payee, and can control the proceedings and
the Court will protect him against the acts of the nominal plaintiff.

This instruction may not have been founded in fact. The notes may
have been endorsed.

VAN BUREN ¥ GARY, WM. HOPKINS,
Counsel for Appellees. Attorney for Appellces.
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