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STATE OF ILLINOIS—SUPREME COURT:

THE PRESIDENT AND TRUSTEES
OF THE TOWN OF MENDOTA
vs.

C. E. THOMPSON.
ABSTRACT OF RECORD.

Action of debt for a penalty for selling liquors. Trial before a Justice

384 of the peace, and appealed to the county court of LaSalle county, and

%% tried before the judge of said court at the June term, 1857. Finding for
the defendant, Motion for new trial overruled.

"The issues were oral. One plea was nul tiel corporation.

EVIDENCE ON THE TRIAL.

An ordinance passed by persons purporting to be the President and
¢ Prustees of the Town of Mendota, and acting as such, which is as follows ,

Be it ordained by the President and Trustees of the town of Mendota:

Sec. 1. That the sale of all spirituous, intoxicating or mixed liquors.
“wine, beer, ale, porter, cider, or any fermented or malt liquors, is hereby
Jdeclared to be a nuisance ; and any person selling any spirituous, intoxicu.
ting or mixed liquors, wine, beer, ale, porter, cider or any fermented or
malt liquors in any quantity, shall, upon conviction, be fined five dollars
for each offence—and the term each offence as herein mentioned shall be

“construed to mean the selling by the glass, quart or in any quantity, and
for cach separate glass or quantity sold or disposed of for gain or profit.

Sec. 2. That any person keeping a billiard table or an alley of from ene
to twenty pins, who shall fail or refuse to take out a license for the same,
shall be fined five dollars for cach game played on the same. Aund any
person kecping open and allowing any playing of ten pins or billiards ou
the Sabbath, shall pay a fine of five dollars for cach game played.

Sec. 3. That the keaper of all billiard tables, and alleys of from one tv
twenty pins, shall be required to pay a license of sixty dollars a year.

Sec. 4. Penalties incurred for a violation of any ordinance of said towu
of Mendota, may be sued for and recovered before any justice of the peuce
or before any other Court having jurisdiction. One half of the penalty
collected upon the information and complaint of any person shall be paid to
such person by the Treasurer of the said town.

No license shall be granted or issued in pursuance of any of the ordi.
nances of this town, for alonger term than one year. All licenses grant-
ed or issued and not otherwise limited, shall expire on the second Monday
of October next, after the granting or issuing of the same.

¥el% A copy of the Mendota Press, a newspaper published in Mendota whick
contained said ordinance published before the time of the sale of liquor s
offered to be proved as hereinafter mentioned,




2

3d. The plaintiffs then offered to prove that the defendant in the year
78 1856, and after the publication of said ordinance, sold on two different oc-
casions to two different persons a quantity of spirituous liquors and that
the place of sale was within the corporate limits of the said town of Men-
pzlldota. To the introduction of this evidence the defendant objected, the
Court sustained the objection and the plaintiff excepted.
4th. The plaintiff then introduced in evidence the following copy of the
U8 2piocsedings certified tobe oa file in the county Clerk’s office of LaSalle
county.
1st. The proscedings of the inhabitants of Mendota at a meeting called
to vote for cr against incor pmatinﬂ said town of Mendota, showing a vote
on the 31st of October, 1854, in favor of incorporation, which ploccedm"a
were signed and certified by the chairman and clerk of the meeting.
113 20, The poll book of an election for Trustees of said town, held on the Tth
of November, 1854, at which five Trustees, to wit: George A. Richmond,
F. M. Baldwin, Benjamin West, Roswell Webster, and J. Hastings were
elected.  The poll book is certified by the chairman and clerk.

2 31 The oath of office of said five Trustees.

1 4¢h. A communication addressed to the clerk of the county court, signed
George A. Richmond, President of Trustees of town of Mendota, stating
that an accompanying seal was that of the town of Mendota, and request-
ing the same to be entered as such.

5. A copy of proceedings certified by the clerk of said county as on file
in bis office, which ave
1 1st. The proccedings of a meeting of the white male residents of lawful
age .uul qualificd voters of the town of Mendota, on the 20th June 1853,
for the purpose of deciding whether they would be incorporated or nort,
wartified by Benjamin West, President, and Samuel P, Ives, Clerk, at
which the vote was for incorporation.
¥ 20. The oath of office of five persons as Trustees of Mendota taken on
the 28th day of Junc, 1855.

VI. The plaintiff also proved that the town of Mendota, through per-
sons acting as President and Trustees, had exercised the powers th’lt they
would have been entitled to exercise it they had been duly incorporated.
The book containing the proccedings, purporting to be the various and
usual acts of an incorporated town, was also introduced in evidence, and
was proved to be the book uscd as and for a record of the proccedings
of the President and Trustees of the town of Mendota. The first
mecting appcaring to have been held, was on the 28th day of June,
A. D. 1855. 'The only cvidence of the election of the Board of
Trustees for the year A. D. 1855, was the oral evidence of a witness, who
testified that he was present at an election of trustees in June, 1855, and
that such an clection was held. IIe also testified that there had been an
annual election of Trustees since then, and that there was a record made of
such election. The court decided that such evidence of the election of
trustees, and the other facts mentioned in this bill of exceptions, were not
sufficient to prove the clection of the first board, and that it was necessary

“to prove an election of the first board of trustees by written evidence
thereof, in order to establish the fact of incorporation. On the 6th day of
July, 1855, and during the term when, by said record book, J. H. Adaws,
Lansen Lamb, W. P. (mlhd'l\ C. II. Johnson and D. G. Bly appeared to

A_W-.__._,__.
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he acting as trustees.  The lines of section thirty-three of township thirty-
six north, of range one east of the third principal meridian, were declared
to be the bounds and corporate limits of the town of Mendota, as appears
by an entry on said hook..

On the 9th of July, 1855, as appears by said book, Galliday tendered
his resignation, in consequence of living out of said town; and it appeared
he did not live within said section when elected. On the same day, as
appears by said book, Lamb and Johnson also resigned, It was proved
that the reason they resigned, was that they were not frecholders.

The record book shows that George Wills, C. H. Gilman and John
2 IIastings were appointed to fill the vacancies. (The vacancy occasioned
by the resignation of Galliday was filled by George Wells, before the re-
signation of Lamb and Johnson,) and the record recites that they severally
took the oath of office when appointed. The record contains ordinances
on various subjects ; orders allowing bills, appointing and removing offi--
cers, and contains a recital of the usual and ordinary acts performed by
the trustees of an incorporated town; recites the presence of the trustees
and clerk (naming them); and there is a change of the names, showing
different persons acting as trustees during the different years. The record
contains no other evidence of the election of trustees, except mentioning
them as the trustees clect having met,

”
<

And it was also proved by oral evidence that persons acting as the Pre-
ident and Trustees of Mendota, had, since the election in June, 1855, (and
whose cleotion was proved orally, as before mentioned,) acted in that ca-
pacity.

The above was all the evidence.

The Court found the issue of nul tiel corporation for the defendant.

Plaintift moved for a new trial. The Coavt overruled the motion and
plaintiff then and there excepted.

ERRORS ASSIGNED.

Ist. The Court erred in excluding the evidence offered of the sale of li-
quor by the defendant.

2d. The finding of the Court on the plea of nul tiel corporation was
against the evidence.

3d. The Court erred in deciding that it was necessary to prove on the
part of the plaintiff by written evidence, that the first boavd of Trustees
were clected, in order to establish the fact of incorporation,

4th, The Court erred in overruling the motion of plaintiff for a new trial,
and rendering judgment for the defendant.

LELAND & LELAND, PI'fi’s Atty's.
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STATE QF ILLIN
supné)ﬁx o%um,(@ug”’“ dhe Feople of fhe foafe of INioss,

TO THE SHERIFF OF THE COUNTY OF /0 ¢ s - GREETING:
BECAUSE, In the record and ploccedmgs and also in the rendition of the judg-

ment of a plea which was in the’ G-H‘Gthj (’"0u1t of c/»u[ ZZ& — county,
before the Judge thereof, hetween, /2 ¢ Fle e L g /9 e s 4
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defendant 1t is snid that manitest error nawn inervenea, to the injury of the said

/ é u/ 1 / /5 5 e L

\ /\ .

Checcd foloi OSPRs f74
as we are informed by . loi compilaint, the rccord and proceedings 01 WiliCu sui.
Judgment we have caused to be brought into our Supreme Court of the State of
Illinois, at Ottawa, before the Justices thereof] to correct the errors in the same, in

due form and manner, according to law ; Trererore, We Commanp You, that by
good and lawful men of your county, you give notice to the said (s AU,LL L.
/

//14% M/z Loty ———————— oy

n

that /i« be and appear before the Justices of our said supreme \,oung aL e, 2&\5,
term of said Court, te be holden at Ottawa, in said State, onf‘ﬂi‘:\//wu i {*7Monday
n f‘/ (FPS ~— next, to hear the records and proceedings aforesaid, and the
errors assigned, if 7\&_  shall see fit; and further to do and receive what said Court

shall order in this beﬁ/@l and ha e you then there the names of those by whom you
shall give the said S A A —

R —_— 'notlce together with this writ. / w . ? (s, Lft-w

WRENW\LSS, The Hon. VAR B—SG-%‘E'S Chief
Justice of our sajd Court, and the Seal thercof at
Ottawa, this oé’j‘% day of ,/tcupc_ /L in the
Year of Our Lord One Thousard Eight Hundred and
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STATE OF ILLINOIS—SUPREME COURT.

THE PRESIDENT AND TRUSTEES
OF TITE TOWN OF MENDOTA
8.

C. E. THOMPSON.

ABSTRACT OF RECORD.

Action of debt for a penalty for selling liquors. Trial before a justice
of the peace, and appealed to the county court of LaSalle county, and

" F=S¢ried before the Jjudge of said court at the June term, 1857. TFinding for

T N e e e e e e e s e e e e e e
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the defendant, Motion for new trial overruled.

The issues were oral.  One plea was nul tiel corporation.

EVIDENCE ON THE TRTAL.

An ordinanes passed by persous parporting to be the President and

¥ "Trastees of the Town of Mendota, and acting as such, which is as follows :

Be it ordained by the President and Trustees of the town of Mendota:

Sec. 1. That the sale of all spirituous, intoxicating or mixed liquors,
wine, beer, ale, porter, cider, or any fermented or malt liquors, is herchy
declared to be a nuisance : and any person selling any spirituous, intoxica.
ting or mixed liquors, -wine, beer, ale, porter, cider or any fermented or
walt liquors in any quantity, shall, upon conviction, be fined five dollars
for cach offence—and the term each offence as herein mentioned shall be
construed to mean the selling by the glass, quart or in any quantity, and
for each separate glass or (uantity sold or disposed of for gain or profit.

Sece. 2. That any person keeping a billiard table or an alley of from ene
to twenty pins, who shall fail or refuse to take out a license for the same,
shall be fined five dollars for each game played on the sume. And any
person keeping open and allowing any playing of ten pins or billiards on
the Sabbath, shall pay a fine of five dollars for each game played.

Sec. 3. That the keeper of all billiard tables, and alleys of from onc to
twenty pins, shall be required to pay a license of sixty dollars a year.

Sec. 4. Penalties incurred for a violation of any ordinance of said town
of Mendota, may be sued for and recovered before any justice of the peace
or before any other Court having jurisdiction. One half of the penalty
collected upon the information and complaint of any person shall be paid to
such person by the Treasurer of the said town.

No license shall be granted or issued in pursuance of any of the ordi-
nances of this town, for a longer term than one year. All licenses grant-
ed or issued and not otherwise limited, shall expire on the second Monday
of October next, after the granting or issuing of the same.

A copy of the Mendota Press, a newspaper published in Mendota which
contained said ordinance published before the time of the sale of ligquor as
offered to he proved as hereinafter mentioned,
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5d. The plaintiffs then offered to prove that the defendant in the year

7101856, and after the publication of said ordinance, sold on two different oc-

casions to two different persons a quantity of spirituous liquors and that

the place of sale was within the corporate limits of the said town of Men-

¥ dota. To the introduction of this evidence the defendant objected, the
Court sustained the objection and the plaintiff excepted.

4th. The plaintiff then introduced in evidence the following copy of the
proceedings certified tobe on file in the county Clerk’s office of LaSalle
county.

DRSS

1st. The proccedings of the inhabitants of Mendota at a meeting called

to vote for cr against incorporating said town of Mendota, showing a vote

on the 31st of October, 1854, in favor of incorporation, which proceedings
were signed and certified by the chairman and clerk of the meeting.

w1t 21 The poll book of an election for Trustees of said town, held on the Tth

of November, 1854, at which five Trustees, to wit: George A. Richmond,

F. M. Baldwin, Benjamin West, Roswell Webster, and J. Hastings were

clected.  The poll book is certified by the chairman and clerk.

15 3id. The oath of office of said five Trustees.

¥ 4th. A communication addressed to the clerk of the county court, signed

George A. Richmond, President of Trustees of town of Mendota, stating
that an accompanying seal was that of the town of Mendota, and request-
ing the same to be entered as such.
5. A copy of proceedings certified by the clerk of said eounty as on file
in his office, which are
w1l 1st. The proceedings of a meeting of the white male residents of lawful
age and qualified voters of the town of Mendota, on the 20th June 1855,
for the purpose of deciding whether they would be incorporated or not,
certified by Benjamin West, President, and Samuel P, Ives, Clerk, at
which the vote was for incorporation.
¥ 2d. The oath of office of five persons as Trustees of Mendota taken on
the 28th day of June, 1855.

VL. The plaintiff also proved that the town of Mendota, through per-
sons acting as President and Trustees, had exercised the powers that they
would have been entitled to exercise if they had been duly incorpovated.
The book containing the proccedings, purporting to be the various and
usual acts of an incorporated town, was also introduced in evidence, and
was proved to be the book uscd as and for a record of the proceedings
of the President and Trustees of the town of Mendota. The first
meeting appearing to have been hLeld, was on the 28th day of June,
A. D. 1855. The only cvidence of the elcction of the Board of
Trustees for the year A. D. 1855, was the oral evidence of a witness, who
testified that he was present at an election of trustees in June, 1855, and
that such an clection was held. Ile also testified that there had been an
annual clection of Trustees since then, and that there was a record made of
such election. The court decided that such evidence of the election of
trustees, and the other facts mentioned in this bill of exceptions, were not
sufficient to prove the election of the first board, and that it was necessary

®to prove an election of the first board of trustees by written evidence
thereof, in order to establish the fact of incorporation. On the 6th day of
July, 1855, and during the term when, by said record book, J, H. Adaws,
Lansen Lamb, W. P. Galliday, C. II. Johnson and D, G. Bly appeared to

P e e e e e o e e
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bo acting as trustees. The lines of gection thirty-three of township thirty-
six north, of range one east of the third principal meridian, were declared
to be the bounds and corporate limits of the town of Mendota, as appears
by an entry on said hook.

On the 9th of July, 1855, as appears by said book, Galliday tendered
his resignation, in consequence of living out of said town; and it appeared
he did not live within said section when elected. On the same day, as
appears by said book, Lamb and Johnson also resigned, It was proved
that the reason they resigned, was that they were not frecholders.

The rccord book shows that George Wills, C. H. Gilman and John
Hastings were appointed to fill the vacancies. (The vacancy occasioned
by the resignation of Galliday was filled by George Wells, before the re-
signation of Lamb and Johnson,) and the record recites that they severally
took the oath of officc when appointed. The record contains ordinances
on various subjects; orders allowing bills, appointing and removing offi-
cers, and contains a recital of the usual and ordinary acts performed by
the trustees of an incorporated town; recites the presence of the trustees
. und clerk (naming them); and there is a change of the names, showing

different persons acting as trustees during the different years. The record

contains no other evidence of the election of trustees, except mentioning
them as the trustees elect having met,

2

254

And it was also proved by orai evidence that persons acting as the Pre-
ident and Trustecs of Mendota, had, since the election in June, 1855, (and
whose election was proved orally, as before mentioned,) acted in that ca-
pacity.

The above was all the evidence.

The Court foun: the issuc of nultiel corporation for the defendunt.

Plaintiff moved for a new triul. 'The Court overruled the motion and
plaintiff then and there excepted.

ERRORS ASSIGNED.

1st. The Court erred in excluding the evidence offered of the sale of li-
quor by the defendant.

2d. The finding of the Court on the plea of nul tiel corporation was
against the evidence.

3d. The Court erred in deciding that it was necessary to prove on the
part of the plaintiff by written evidence, that the first board of Trustees
were elected, in order to establish the fact of incorporation,

4th. The Court erred in overruling the motion of plaintiff for a new trial,
and rendering judgment for the defendant.

LELAND & LELAND, PI'ff's Atty's,
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Supreme Court--State of Illinois,
APRIL TERM, 1838.

PRESIDENT AND TRUSTEES }
OF MENDOTA, 4
1S, B

(HARLES E. THOMPSON.

Points and Awthorities.

The only uestion presented in  this case is, whether the cvidence on the
part of the plaintiff was sufficient to make a prima facie case of the organiza-
ton of the town of Mendota, as an incorporated town, under the general law
of this state; the Court below having held that written evidence of the elec-
tion of the first Board of -L'rustees was necessary.

The law seems to be well settled that such proof is not necessary, but that
an act of the legislature or charter authorizing the organization of an incorpo-
yation, and n wser of the corporate powers are all that are necessary ; and that
such user of the corporate powers creates a presumption that the proper pre-
liminary steps to‘complete the organization were taken.

As there seems to be no conflict of authority, a few cases are here quoted,
The act under which the incorporation was authorized, will be found in 1st

Lurple’s Stat., p. 172,

Utica Ins. Co. vs. Tilman, 1 Wend., 555.

Bank of Manchester vs. Allen, 11 Vermt., 302.
State vs. Crr, 5 N. H., 367.

Way vs. Billings, 2 Mich.,397.

Bank of U. 8. vs. Dandridge, 12 Wheat., 6+.

Utica Ins. Co. vs. Cadwell, 3 Wend., 296.

Guaines et al vs. Bank of Miss. T English, T69.

T'ar Navigation Co. vs. Neal, 3 Hawks, 520.
Elizabeth City Academy vs. Lindsay, 6 Iredell, 477.

The adoption o' a rule allowing no presumptions, and requiring proof by
written evidence of all the preliminury steps pointed out to be taken before the
organization hecomes complete, would produee serious public inconvenience.
As record evidence of all these things las ravely ever been preserved, there is
hardly a town or other ineorperation in the state, that could maintain an action

under such a rule.

LELAND & LELAND,
For PILF in Error.
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TO THE CLERK OF THE GIRGET,( cé’URT FOR THE COUNTY OF GREETING :
BECAUSE, In the re %)1d an(j ploceedmgs/'x O}lso in the lendmon of the judgment

of a plea which wasin t %pomt of £ Cou ty eforc
the Judge thereof, between /‘L,L WLL/LL:BI «//Lg‘ Sl /?

/ChWLA_ // //(\ (,«(‘C" ZIO\

holis b P faer

plaintifls and

defendant it is said manifest error hath intervened, to the injury of the aforesaid

SO ¥ it st

! S L( A (et ~~ —— as we are informed
by 7« complaint an(f we being w1111ng that error should be corrected if any there

be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay:
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have

the same l%efore our Justices aforesaid at Ouawa, in the County of La Salle, on the

v e fund Fonss 7% s 17D o,y /udnext, that the record and proceedings, being in-

spected, we may cause to be done therein, to correct the error, what of r1 ght ought to

be done according to law. 7/0/ Wéuz/«
WANWESS, The Hon, WAETER B, seﬁm‘es Chicf

Justice of our said Court, and the Seal thereof, at Ot-
tawa, this <% 4 day of ; e in the Year
of O r Liord One Thouwnd Eight Hundred and Fifty- £7\

u/éw

Cl(’l k of the Su[n eme Cou) t.
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Supreme Court--State of Illinois,
APRIL TERM, 1838.

PRESIDENT AND TRUSTEES

OF MENDOTA, "' Points and Authorities.

Us. \
CHARLES E. THOMPSON. S

The only uestion presented in this case is, whether the evidence on the
part of the plaintiff was sufficient to make u prima facie case of the organiza-
\ tion of the town of Mendota, as an incorporated town, under the general law

of this state; the Court below having held that written evidence of the elec-
tion of the first Board of Trustees was necessary.

The law scems to be well settled that such proof is not necessary, but that
an act of the legislature or charter authorizing the organization of an incorpo-
ration, and a user of the corporate powers are all that are necessary ; and that
such user of the corporate powers creates a presumption that the proper pre-
liminary steps to gomplete the organization were taken.

As there seems to be no conflict of authority, a few cases are here quoted,
The act under which the incorporation was authorized, will be found in 1st

Purple’s Stat., p. 172.

a AV
Y©

il e Wy, A A teet voe beeOtica Ins. Co. vs. Tilman, 1 Wend., 555. ' )
i (Y Bank of Manchester vs. Allen, 11 Vermt., 302. =
Lore Cr ":.‘/ s oaiTe D Cotll /r/f- oA 1 State vs. Carr, 5 N. H., 867. "< .. Can b , ‘f-vf i
Ha S Pl Aty e gl Y . Way vs. Billings, 2 Mich.,89T. " -y Mgl
PR nl by ppan % " Bank of U. 8. vs. Dandridge, 12 Wheat., 64.
e ' Voo d &, ¢, Utica Ins. Co. vs. Caduwell, 3 Wend., 296. [ (£
) ., ] RN, Gaines et al vs. Bank of Miss. T English,”169. /
M S T / /A el R Tar Navigation Co. vs. Neal, 3 Hawks, 520. '
2 ,//‘A il . Elizabeth City Academy vs. Lindsay, 6 Iredell, 477.
2 A A ;/“'5.,‘ AL The adoption of a yule allowing no presumptions, and requiring proof by
o e e M T ~ -~ written cvidence of all the preliminary steps pointed out to be taken before the
o fesl Tl Coyfrates "uorganizntion becomes complete, would produce serious public inconvenience.
) o DA e/ Ju— Jrr~ Asrecord evidence of all these things has rarely ever been preserved, there is
A 7wt e hardly a town or other incorporation in the state, that could maintain an action
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