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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

GELENA AND Crrcaco UnioN RAIL
! Roap CoMPANY, Appellant, L

vs.
SUMNER et al.. Appellees. J
APPELLANT'S POINTS AND AUTHORITIES,

The plaintiff below admits, and the evidence shows, that the Rail Road
Company were not guilty of any negligence in operating or managing
their trains at the time when either of the colts in question were killed.

The evidence shows that when the first colt was killed, (in Lysander,)
the Company’s fence at the highway crossing was .accidentally out of re-
pair, and had been in that condition for several days. It also shows that
the plaintiff’s fence, between his enclosure and the highway, was down
so that the colts passed from his field into the highway. The plaintiff was
guilty of negligence in allowing the colts to run in the highway, and espe-
cially so when the fence between the highway and rail road was out of
repair.

The R. R. Co. insists that so far as the plaintiff is concerned, he can
take no advantage of the fact that the company allowed their fence to be
out of repair at any other point or place than between his own land or
inclosure and the railroad track immediately adjoining the same; and it
refers .to the act entitled “An act to regulate duties, &ec., of rail road
companies,”- (Purple’s Stat., p. 1077.)

Jackson vs. Rutland § Burlington R. B. Cb., 25 Vermont, 156

Trow vs. Vermont Central R, R, Co., 24 Vermont, 487.

Wolson vs. Nerthern R. R., 19 New Hampshire, 267,

Marsh vs. N. Y. and E. R. R. Co., 14 Barbour, 364.

Tonawanda R. R. Co., vs. Munger, 6 Denio, 255, 264. S/ J “Zd J (Q/
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The Court erred in admitting proof of the town law of Winnebago,
because from it the jury might suppose that such law authorized the plain-
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tiff to permit his colts to graze in the highways, and tresspass upon the
rail road in that town.

The appellant cites the following authorities and the cases therein cited :

Joliet and N. 1. R. R. Co. vs, Jones, 20 1ll., 221.
G. and C. U. R. R. (o. vs, Jacobs, tbid, 478.
Chicago and R. 1. R. R. Co. vs. Still, 19 111., 508.
19 Penn. State Reports, 301.

The case of the Chicago and Miss. R. R. Co. vs. Patchin, (16 Ill., 198,)
in connection with the case of Seely vs, Peters, (5 Gil., 138,) establish
the doctrine that cattle being free to range, &c., does not relieve the
owner from the exercise of diligence or excuse negligence.

The plaintiff (below) by allowing his colts to range off, as in this case,
many miles from his plantation, and to be upon the rail road track at any
time, and especially such a night as the one in question, was guilty of
gross negligence, and such recklessness of the probable fatal consequences
to the lives of the managers and passengers upon rail road trains, as de-
serves the severest reprehension from the courts for the public protection.

The law in relation to fencing rail roads, was never intended to excuse
negligence on the part of the owners of cattle on the line of a road, and
any such construction would render it mischievous and dangerous, instead
of being a measure of safety to the public, as intended.
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The Galena and Chicago Union Railroad Company,

Apy t““"t APPEAL FROM WINNEBAGO
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ABSTRACT OF RECORD.

This was an action on the case, brought by the Appellee against the Appellant, claim-
ing damages for three Colts belonging to the Appellee, alleged to have been killed
by Appellant’s Locomotive Engines and Cars, upon Appellant’s Railroad, in the
County of Winnebago, in the year 1856.

The suit was commenced in December, 1856, and was tried at the February term, 1858,
and resulted in a verdict and judgment for the plaintiff, (appelle) for $255.

The declaration contained two counts, charging the appellant, under the Act of Feb’y
14, 1855, with NEeLiENCE in neglecting to erect and maintain sufficient fences and
cattle guards.

The Appellant pleaded not guilty ; and with that plea filed a written stipulation of the
appellee, by his counsel, ¢ that any defence might be made and proven under that
plea, which would, or might be proper, had the same been specially pleaded.”

- Upon the rendition of the verdict, the appellant moved for a new trial, and also in ar-

rest of judgment.
Motions overruled, and appellant excepted ; and judgment upon the verdict.

All the evidence in the cause is preserved in the Bill of Exceptions, and is as follows:
[The parties are designated “plff” and “deft,” as in the Court below.]

On the part of the plaintiff, the following facts were proved :

That the plaintiff owned and occupied a farm in the town of Lysander, in this county,

“through which the defendants’ railroad passed ; that the defendants had fenced their
road adjoining the plaintiff’s land ; and that on or aboutthe.................. ...
day of September, A. D. 1856, a colt belonging to the plaintiff was killed upon the
defendants’ railroad track, opposite the plaintiff’s land, by a construction train. The
colt was proved to be worth fifty-five dollars.

It was proved that the colt was running in plaintiff’s pasture, a.d‘]omm&7 defendants’
railroad, and adjoining the public highway, which crossed said railroad under the cul-
vert, and that the plaintiff’s bars between his pasture and the said highway were left
down, and that the highway passage across the railroad was under a culvert of said
railroad ; that one or two of thestone steps of the culvert abutment had been knock-
ed off by teams or otherwise, and that the fence of defendants’ road joined to said
culvert; that one or two of the boards of the fence so connecting with the culvert
had been loosened, and had fallen down, and that it had been so for some days before
the colt was killed ; that the colt which was killed had escaped with three others be-
longing to the plamtlﬁ from said pasture into the highway, and from said highway
onto the railroad track, over the fence so out of repair. That a son of the plaintiff,
about twelve yedrs of age, saw the three colts on the track, and drove them off,
but did not see the one which was afterwards killed. The three which he drove from
the track, passed into the highway over the defective fence at the culvert.

The plaintiff also proved, that on the night of the............ .. covieiinii.l day
of May, A. D. 1856, about eleven o’clock, nine colts were killed on the defendants’
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railroad track, about one and a half miles west of Winnebago Station, in this
County, by defendant’s passenger train going east from Freeport to Chicago; that
two of these last mentioned colts belonged to the plaintiff, and that the two were of
the value of two hundred dollars.

These colts were running at large, and were killed between five and six miles east of
the plaintiff’s farm and residence, and in another town, viz., the town of Winnebago.

There was a highway crossing over the railroad, about one mile west of the spot
where the colts were killed ; and also a farm crossing about half a mile west of the
place of killing. Cattle guards were constructed at both crossings. The plaintiff
proved that some other colts had once been seen to walk over the cattle guards, at
the highway crossing, and to walk back overthe same. e also proved that after the
killing of these colts, an employee of the defendant, by order of the defendant’s
overseer of the road, hewed off the sides of the slats of this cattle guard, so as to
widen the spaces between the slats; that the pit excavated beneath the slats was
about three feet ; that the timber used for the slats was four by four inches ; and that
the timbers were fastened and placed. with an edge or corner upwards.

Two of the plaintiff’s witnesses—farmers by the name of Grippin—who occupied a
farm adjoining the railroad, at the cattle guard, on the highway crossing, testified
that they thought the frame-work of the cattle-guard was laid out for slats three by
three inches, and that timber four by four inches was used, which accounted for the
slats being so near together.

Said witnesses also testified that they saw colt’s tracks between the highway crossing
and the farm crossing, the morning after the colts were killed ; that the tracks found
near the highway crossing, appeared as if the colts had been feeding; and those
found near where they were killed, showed that the colts had been running ; where
they were killed, the tracks were all in a huddle.

The plaintiff then offered in evidence a law adopted by a Town Meeting of the said
town of Winnebago, in force at the time the colts were killed, which declared that
colts of this description were allowed to run at large in said town at the time these
colts were killed, and produced and proved the existence of such town law.

The defendant, by its counsel, objected to the giving of the said town law in evi-
dence. The Court overruled the objection, and allowed the same to be read in evi-
dence to the Jury ; to which decision and ruling of the Court, in overruling said ob-
jection, and allowing said law to be read in evidence, the defendant, by its coun-
sel, then and there excepted.

It was agreed between the parties that there was a town law of the town of Lysander,
where the first mentioned colt was killed, restraining certain animals other than colts
or horses, from running at large in the public highway, and that colts and horses
were not so restrained in said town law of Lysander, and were not mentioned in
said town law at all.

This was all the evidence on the part of the plaintiff; and it was admitted on the part
of the plaintiff, that there was no negligence on the part of the servants of the defend-
ant, in the running or management of either of the trains, by which the colts in
question were killed.

1

DEFENDANTS?’ EVIDENCE.

The defendant then introduced as a witness, Bruce Wilcox, who testified that he was
the Conductor of the train, at the time the nine colts were killed, near Winnebago
Station, in this County ; that the night was very dark and rainy ; that the train was
running at its usual speed, which at that time was twenty miles per hour; that the
time of arrival at Rockford was, as he now recollects it, eleven o’clock ; that he felt
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the shock at the time the engine struck the colts, but did not know what had been
struck ; that John B. Bowen was the engineer running the train, and that he was an
able, prudent, careful engineer; that he had then been some time in defecndant’s em-
ploy as an engincer, and is still employed by defendant; he is now principal machin-
ist at one of the defendant’s shops.

The defendant then introduced as a witness, John B. Bowen, who testified that he was
the enginecer running the passenger train on the night when the colts were killed
near Winnebago ; that the night was very dark and rainy ; that it was so dark that
he could see rothing out of the front windows of the engine; that he did not seethe
colts, and did not know what had been struck by the engine until afterwards; altho’
he felt the shock of the collision ; that it occurred near a culvert about a mile and a
half west of Winnebago Station ; that he stopped at the Station to examine the en.
gine and machinery, and found horses’ hair and blood on the pilot (cow catcher ;)
that he did not see the colts at all; that he was then running the train on time, at
the usual speed, he thinks twenty miles per hour; the train was going from Freeport
to Chicago; had been engaged by defendant, as engineer, for some years, and is
still employed in defendant’s service, as principal machinist.

The defendant then introduced as a witness Charles Elliott, who testified that he had
charge of defendant’s railroad track, from Freeport east to Winnebago Station.

It was his duty to see that the track, cattle guards and fences were in order. Witness
had passed over the road a day or two before the colts were killed ; the cattle guards

. and fences werc in good order ; the road had been all tenced on each side, some time
before the colts were killed.

The cattle guard in question was similar to the other cattle guards on the defendant’s
road at highway crossings. The fences on the railroad from Freeport to Winnebago
were in good repair.

The culvert at the road crossing in Lysander, was injured by one of the stones of the
steps leading to the top of the abutment, being knocked off' by teams passing it; and
the fence which connected with it, was impaired by one or two of the boards being
torn off. It remained so out of repair several days, when it was repaired by witness.

William Mindham had the overseeing of the track, cattle guards and fences, at the
time the colts in question were killed.

William Mindham was then introduced as a witness, and testified that at the time the
colts in question were killed, he was in the defendant’s employ, and had the imme.
diate supervision of the railroad track and fences from Winnebago Station to one and
a half miles east of Pecatonica Station. The cattle guards and fences were in good
repair at the time the colts were killed. Witness passed over the track the morning
after the accident; saw no tracks at the highway crossing; followed up the track,
and found tracks at the farm crossing east, (Swezey’s); one ot the slats of the cattle-
guard on the cast side of the farm-crossing was broken down, and witness saw an
animal’s track in the bottom of the pit under the broken slat; could not tell what
animal’s track it was ; it had rained since the track was made. Both of the cattle-
guards were in good order the night before the accident; and the fences were in good
repair. Witness passed over the road where the colts were killed, on a hand car, be-
forc dark, on the same evening of the accident. Witness buried the nine colts; he
found them all dead, and badly mangled, about six o’clock the next morning.

This was all the evidence in the case.

After retiring to consider of their verdict, the Jury returned, and by their verdict, found

the defendant guilty, and assessed the plaintift’s damage to the sum of two hun-
dred and fifty-five dollars. '
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i g The defendant, by its Counsel, moved the Court for a new trial, and also in arrest of
judgment; both of which motions the Court, after argument, overruled, and render-

ed judgment upon the verdict. To each of which decisions and rulings of the Court,

in overruling the said motion for a new trial, and in overruling said motion in arrest

s of judgment, the said defendant, by its Counsel, then and there excepted, and prayed

that this its Bill of Exceptions be signed and sealed by the Judge, which is done ac-

cordingly.
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Letiers of Administration.

STATE OF ILLINOIS, sﬂ,
County of Winnebago,

The People of tlze /ll 19%s; /10 all to w /om lkeaﬁents shall come—GREETING ¢

;E]IU&U 22 TaAT wm-:m-:As_.,.__ L2222 S --_./.!.Z(./_-/li_/_.z __________________
late of the County of Winnebago_.—-===. ---;’IT.’ ______ f.- /State of 10\ TR et o o Al P
died intestate, as it is said, on or nbou% N S -/‘ ......... day of.caco /. .| .[j({.’ £ e
A.D. 185 f‘._having at the time of. ZZZ _-f_/_-deceasvémonal property in this State whjeh may be losA:stroyed or
diminished ia value if speedy care be not taken of the sgme: /"

To the End, Therefore, that said property be (ﬂlgetcd nr}d/preser\ed for th@ appear to have a legal right
or interest therein, we do hereby appomt---- et ALY, ./..'.»1/ s B 7 72 W 2
of the County of Winnebago-_:.--;'.:.: ....... 010 onbol and Stato of Illmms,--..---.‘_-'.---..-.------; .....
Admmlstrat /f:)i- TR P b e

of all-and sipgplar the goods and chattels, rights and credits which )ver of the smd-.ﬁ- - ////' s

a2 .\C/,__,Z. ) g Dt o e SR L LT at the time of../£Z.1 /. ._decease—with full power and authority to

secure and collect said property and debts, wheresoever the same may be found in this State, pfid in general todo and per-
form all other acts which now are or hereafter may be required of - ..~ 4L2ry.. by law(/ ‘

)‘ N Wirness WILLIAM HULIN, @ferk of the Count C(ur/m and for the said County /gg/
N i ' Winnebago, at his O}e( Rockford, this 2L .J:-( i ?Z I/

) \)(//(( 7 daylof SSsSSN /28 --___ fpiioioeenauAl D, 18577 and the Probnte

AL e Seal of said Court hereunto a:
\
/f //X//////, / /A

Clerk of the County Court.

YOUR OATH.
The following is a copy of the oath you have taken as Administrat. /227
1t is appended, that you may bo enabled to refer to it at any time to get a clear idea of the duties you have sworn to
performn.
It is seldom that a person sees the oath taken by him or her on being appointed to the administrz fon of an estate, and

no one can be expected to retain an aceurate recollection of its tenor from heaying it once read:

DO S OLEMNLY A SWEAR, =0~ ey 3 —ad__ o s s - g A(l” well and‘t uly administer all and singulnr
the goods and chattels, rights, credits and eftects of ... ... . il bt 2r2as // 22200848 o=
Deceased, and pay all just claims and charges against his.......____...___Estate, so far as lns ______________ goods,

chattels and effects shall extend, and the law charge me; and that I will do and perform all other acts required of me by
law to the best of my knowledge and abilities.

YOUR BOND.

The snme remarks apply to your Bond, and a statement of the obligations it lays upon you and your Surety should be
at all times at hand for you to refer to.

The condition and requirement of your Bond is, that you shall make or cause to be made a truc and perfect inventory of
all and singular the goods and chattels, rights and credits of the snid deceased, which shall come to your hands, possession,



Joe - ; ibi o to bo exhibited
or knowledge, or to the hands of any person or persons for you, ind the samo 5o made sh:ll }cgiltl:;;ﬁ, :;T ;Z::Sa b
in the County Court for tho 'Cc')‘mitj of Winnebago, agrecably to law, and such goods and chattels, rig ’

i ols, 1 its, which shall b
well and truly administer according to law, and all tlié rest of the said goods and chattels, rights and credits, which sha ! Cf
first oxamined and allowed by the. County. Court, you shall deliver

bo legally entitled thereto, “and, further, shall make a just and

true account of all your actings nnd doings therein, when thereunto required by the Court: and if 14t shall hereafter achal'
that any last will and testament was made by the deceased, and the same be proved in Court, and ]ette.rs testamentary 9V
of admivistration be obtained thercon, you shall in such case, on being req_uircd thereto, render and deln.fer up the ]el,t..(.'\rs
of administration granted Lu}'oll; and finally that you shall in general do and perform all other acts which may. al any

found remaining upon your accounts, the same being
and pay unto such person or persons, respectively, as may

time be required of you by law,

i YOUR INVENTORY.

You will observe that the first duty specified in the Bond is the making of a TruE and PERFECT Inventory.

What is the Inventory? It is a list of all the goods, chattels and estate of the person that has died. It must set forth
every.article of personal property that comes to your knowledge, and money on hand, if any. The Inventory will also give
a list and description of whatever lands and lots, (if any,) are found or appear to belong to the Estate, and a full account of
whatever claim or interest the deceased person had to or in real estate in any form, whether under deeds, articles, bonds or
other writings. The Inventory will also givé a list of all debts you find (o bo due to the Estate, and the names of the
debtors, the amount, whether due by Note or Account, or in other form, and against each you will mark Good, or Bad, or
Doubtful, as the case may.

The Inventory must be returned to the Court or to the Clerk’s Office within three months from the date of your Letters

of Adminispm tion.

« Your :Inventox&*ﬁan Le Leaded as follows: 0 Eoat R oR
STATE:OF ILLINOIS, % “Ix Coukry @ourtior el 2t LI bon L Lspog Ter,: 185 [ outaon
County of Winnebago,: ) =~ - - ‘ Sl i L
- The following is a frue and perfeet-Inveiltorysof the Estate of.o.. e e R N R T s ER late of
said. County,-deceased, so far.as the same has come to the sight:or knowledge of the undersigned, Administrat. . . .thereof.
-+ (Ther go on according to"thé.abave directions.) B - 1
@Givenundermyshand this- - o - SEoE T o T - e S e e Edaygofiiee e ol Lo o sl iaas A.D.185.._.
_____Admin.

THE APPRAISEMENT BILL.

An Appraisement Bill must be made and returned to tho C.,'o"urt or to the C!erk‘s Office within three months from the
date of your Letters of Administration. A Warrant for the Appraisers, and a form for the Appraisement Bill is made out
by the Clerk, and no extended directions on this head are required. 1 ' £ 43
: £~ Please bear in mind that the Inventory is one thing and thg_Appmi&mcnt Bill is quite another thine, It is fre-
quently sapposed that thc Appljaisomeut is the Inventory, but you will sco by the above directions and the fo?m that the
_Ap;nqisemcnt is not the In\'cnt_ory, and the Invgnlory is 7ot the' Appraisement. 1 he Appmisemént only sots forth the
value of cex:Luin articles of personal property, and is signed by three-appraisers. - ‘The-Inventory contains ' list of all the
ﬁe{:z):al property, real cstate, debts due, money on ]mnd’,-(lf any,)—as will be seen above—and is signed by the adminis-

- Both the Tnventory and Appraisement ought (e be handed in to the Court or the Clerk as soon as possible

NOTICE TO CLAIMANTS.

' The law requires the Administrator to give notice of a term when the Ad
receive claims against the Estate. The notice is to be published in some ne

Court House, and in five other of the most public places in the Qo
- tho Administrator should see that they are duly published and pos

and the Court will require proof of full compliance with the ]

ministrator will attend the Probate Court, to
" rl‘wspnper, and also to bo posted on the door of the
¥+ The Clerk furnishes blanks for these notices, and

ted, as thisis a vi i ; :
s ) vitally important part of the proceedings,




SALE OF PERSONAL PROPERTY.

Where there is personal property beyond what is selected by

it is best to dispose of it as soon as possible, by public sale. N
previously, in the nearest newspaper, or by at least four
All sums over five dollars to be upon

the widow, or set apart for her, or in case there is no widow,
otice of the sale is to be published four full successive weeks
advertisements set up in the most public places in the County.
. a credit of not less than six nor more than twelse months, Purchases under five
dollars must be paid down at the sale if the advertisement so states the terms of the'sale. The law requires that a bond

.\thh secunt).' shall be taken from the purchaser, but the invariable usage in this State seems to have been to take a good
joint note, signed by the purchaser and another respenzible person. The Administrator may appoint a clerk and crier of
the sale, each of whom will be allowed by the Court not exceeding two dollars a day. The sale must Le made between
ten in the forenoon and five in the afternoon, whether it occupies one day or more. Immediately after the sale is finished,
a salo bill certified by the erier and clerk of the sale must be returned to the Court or Clerk's office, describing particularly
each article of property sold, to whom sold and at what price.

If there is a growing crop it must be inventoried, and it must be also appraised axd sold, unless it is most advantageous
to the Estate to mature the crops and sell them after harvest. In any event the crops must be inventoried and their
proceeds accounted for,

FORM OF NOTICE OF ADMINISTRATOR'S SALE.

NOTICE is hereby given that the undersigned, Administrator of the Estate of .- - e
)0 GLE AN UKNEI (S ismmmmieme s comm oo somes come in the County of Winnebago, will on_ .. oo o.__. the
Lyl ieRN eI e S dayfof A e A.D. 185. ., commencing at the hour of ten o’clock in the
TOTENOOD; I LS S e in sxid County, sell at public sale the personal property of said Estate,
CON 318 L1 o 0 f e (here describe the articles.)

TERMS: Sums under five dollars, cash in hand. Over five dollars, a credit of six months, secured by joint note to the
approval of the Administrator.

1)t e S e e s T S Y e ccommontoamnse ob S Eoca0 185__-.
__________________________________________________________________ Administrator.
Form of Sale Bill to be returned to the Court.

A Dill of the sales of the personal property of .- oo oo ... late of the Town of . .o oo ool
in the County of Winnebago, State of Illinois, deceased, which sales were made at public auction on the. ..o ...
day Of-eeeoeoeeeeeoeme---185..__between the hours of ten in the forenoon and five in the afternoon, in pursuance
of notice given according to law.

Anrticles. To whom sold. Price.
1 Lumber Wagon, ..« oo cmanao. T ohnYSmi e e 575500
1l Clowg, () come- = cmmoozccsmosec JRES JETRIT R e cmssems = oomcomecrt oomc e 20 00
TN Grindstone; s s e am S oS E S nam e 12 Peter Payup, - ccccccemceaanoaccaoaaanan 3 80
(And so on with all the rest.)
Total amount of sales,.... ... --$98 80
We the undersigned, clerk and crier of the aforesaid sale, do hereby certify that the foregoing sale bill is true and correct.
Witness our hands this_ _ - ooo oo oo aan day Of oo e o eee e emme e nees A.D.185._..
.................................................................. Crier.
Clerk

Bxpiration of the Two Years.
o years from the date of the Letters of Administration, Estates

cannot generally be closed up until the expiration of that time, and it is unsafe for the Administrator l‘o make any l)ﬂ)'lf]CntS
(except funeral expenses and a few other preferred debts,) before the end of the two years. I\.To claim should be paid by
the Administrator to any person whatever, cither before or after the two years, unl.css s.uch claim ]fos first been presented
and allowed in Probate Court. If the Administrator ghould pay any claiin ov claime in full, and 1}‘, alterwards turns out
that the Estate can not meet all its indebtedness, the Administrator would suffer the loss of all he paid ?\'cr and ;;bove t:m
regular dividend declared by the Court. Of courso there are Estates so perfectly solvent, or so nca;]y t{'cle ol‘«lte tt,ofsic; :snor
as any one can see or know,) that it may be safe to close the.m' ) beforfa the end of .t.wo )tem"s, bl;t-ti)e £ 1( munl; ;:; i 8
doing acts upon his own responsibility, (or rather the respousibility of himeelf nn.d his sm(l::)y ((])n 1‘15 ](?il(g) ::ni;SOlvc‘nt i
gecurity must meet whatever consequences may result. But whethcr. tho Estato 1s gooﬁ ,Oll nc, Ol.:o \\::1]]0(:‘ i ,'em
Administrator must not pay any bill whatever until it has been e.\"mjnncd n'nd :\]l.owcd ) tu; (:;ll S el s]foum
i -0 should be an immediate settling up of the Estate, if it rcmn.ms etlll.ulnﬁmshfe( - 10 .(mm B
SO (;)1:1 Court or the C is any thing requiring action or attention, and to examine
frequently attend the Court or

lerk’s Office to see if thero 1
claims that may have been filed. i

As Creditors may file their claims at any time within tw
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Supreme Gourt of HMlinwnis,

Trirp DivistoN—Arrin TErM, 1860.

Ads.
THE GALENA & CHICAGO UNION _R_.AIL ROAD COMPANY, Appellants.

SUMNER, ADMINISTRATOR OF SUMNER, Appellee, %

Statement of the Case with the Points'and Authoritics of Appellee.

This suit was brought under the Special Statuto of Illinois, entitled “An Act to regulate tho
Duties and Liabilities of Railroad Companies;” approved Feb. 14, 1855, Purple's Statutes, Page
1077—for damages caused by and in consequ;:nce of the noglect and failure of the Appellant,
the Defendant in the Court below—an incorporated Company styled “the Galena & Chicago Union
Rail Road Company,”—to erect and maintain suitable and sufficient fences and cattle guards on
Appellant’s Rail Road in the County of Winnebago, as required by said Act.

Tho Appelleo,tho Plaintiff below—declared against the Appellant for killing threo of Appellec’s
colts on the track of Appellant’s Railroad, two of which' werekilled in tho town of Winnebago,
in said County, on the 8th day of May, 1856; and the other ome in the town of Lysander, in
said County, on the 15th day of September, 1856 ; that snid colts got upon said Rail Road track,
from tho public highway, the two killed in Winnebago, through defects in the Appellant’s cattlo
guardy, in said town of ‘Winnobago, and the other colt through defects in the Appellant's Rail
Road fonco, in said town of Lysander. The Appellee alleged and proved that his colts were
lawfully at large in the public highway, by producing town records in evidence, showing that
by a vote of the electors at the annual town meetings, cattle and horses were there permitted to
go at largo in the year 1856—said voto of the clectors at the annual town meeting being in
accordance -with the township organization law, then in force in said County of Winncbago.
Purple’s Statute, Page 1137.

Tho destruction of the colis by the Appollant and the cause of their destruction, together
with the value of the colts being clearly and conclusively proved by the Appellee, as alleged in the
declaration, he recovered a verdict of $255 damages.

The main cause of error assigned by the Appellent is, that the Winnebago Circuit Court
permitted tho Appellee—the plaintiff below—to prove that his colts wer: Aully depasturing,
and at largo on the open prairies and public highways, from which they entered upon the Appel-
lants Rail Road track.

The Appollant insists that although the Appellant’s Rail Road fences and cattle guards
woro out of repair, and insufficient to prevent cattle, horses, &e., from getting on to the Rail Road,
and that in consoquence the Appellee’s colts got upon the Rail Road and were killed, still the
Appelloe cannot take advantage of these fucts unless it can also be shown that the defective
fences and cattle guards were directly between the Appellee’s lnnd and the Appellant’s Rail Road
track. :

The Appellant, therefore, substantially and on general principles, contends that Rail Road
Companies in the Stato of Illinois, are not liable in damages for destroying cattle, horses, dc.,
getting on to the Rail Road through defective fences and cattlo guards, unless these animals enter
upon such Rail Road from the adjoining lands or enclosures of their owners,—thereby limiting
the l:ecovery for damages in such cases to persons lawfully in possession of such adjoining lands.

Such a construction of the Jaw leaves the whole matter of damages in these cases to Rail
Road Companies, and tho owners of lands through which the Rail Roads pass, and virtually ex-
cludes all other persons and their property from the protection designed for them by tha Rail Road
Act of Feb'y 14, 1855, aforesaid. :



That statute was specially enncted to regulate the Duties and Liabilities of Rail Road Com-
panics, which the Common Law failed to do, for the sufficient protection of persons and property.

This bencficent statuto had its origin in the new order of things arising from extensive
Rail Road improvemente in which Illinois excels most of the States of the Union. The introduc-
tion and use of steam as & molive power for traveling over the land, marked a new era and re-
quired new regulations. The Rail Road Act of 1855 was a public necessity. It was penal in its
nature, and necessarily stringent in its requirements. 1t makes it the duty of Rail Road Compa-
nies to “erect and maintain fences and catlle guards suitable and sufficient to prevent Cattle,
Horscs, Sheep, and Hogs, from getting on to Rail Roads.” .

And makes “ Rail Road Corporations and their Agents liable for aZl damages which shall be
done by the Agents or Engines of any such Corporation, to any Cattle, Horses,” &e.,that shall be
injured in consequence of the neglect or omission ef such Corporation to observe the requirements
of the act aforesaid. This statute makes no distinction between the animals of those who own
lands adjoining the Rail Road and others, neitheris it a matter of any consequence %ow or whence
animals enter upon the Rail Road Track, provided it be through the neglect of the Rail Road
Companies, and not by the direct agency of the owner of such animals. Even negligence in the
owner of animals, is no excuse for omissions of duty on the part of Rail Road Corporations.—
Such, in substance, is the decision of the New York Court of Appeals in a ruling case under a
special statute of that State, similar to our own,—3d Kernan’s N. Y. Reports, p 42—in which
the Duties and Liabilities of Rail Road Companies are fully aud thoroughly discussed and clearly
defined and established.

Some of the earlier decisions of that State-~the same cited or relied on by the Appellant—
scem to have been governed by the common law principles instead of special statutes. But these
decisions have all been overruled in the case above referred to, and the principles of the common
law have been declared inapplicable to Rail Road inclosures.

Other cases cited by the Appellant are from States having no special Rail Road Statutes,
and those cited from the former decigions of this Court will be found entirely inapplicable to the
case now under consideration.

The judgment in the Court below should be affirmed with costs.

AUTHORITIES.

Paorple’s Statutes of Illinois, p. 1077.
Purple’s Statutes of Illinois, p. 1037.
Seely vs. Petors, 5th Gilman, p.138.
Corwin vs. The New York & Erie R. R. Co, 3d Kernan’s

(N. Y.) Reporty; p. 42.
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