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ARGUMENT.

May 1r PLEASE YOUR IIONORS:

This was an action of assumpsit, brought in the Rock
Island Circuit Court by the Appellee against ‘the Appel-
lant.

The declaration contained the common counts only,
to which the general issue was pleaded. The plaintiff
filed, with his declaration, the account set out at page 4
of printed Abstract.

On the trial in the Court below, the Court gave, at the
request of the plaintiff, some twelve or fifteen instructions,
all of which were lost from the files pefore the making up
of the record in this case, and which, consequently, do not
appear in the Bill of Exceptions. All the instructions
given on the part of the plaintiff, were, at the time of the
giving thereof to the jury, excepted to on the part of the
defendant, and, as we believe that many of them were
clearly erroneous, we regret much that we cannot have the
benefit of them in this Court.

The main item of charge in plaintiﬂ"s account, was the
item for  one year’s salary as engineer of said company.”

Now, to recover upon that item in his account, we insist
that the plaintiff was bound to show and prove, 1st. That
he was hired by the defendant ; and 9d. That he was hired
for a fized period, to-wit : one year, and for a fized price, to-
wit s $2,000.

The first of the above propositions the plaintiff sought

to cstablish. The second he did not attempt to Prove, and
1
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the record shows, by an abundance of proof, that he was
not hired or employed by any one, either for a fixed Zime
or a fixed price.

Webster, in his Dictionary (unabridged), defines the
word salary to be, “the recompense or consideration stipu-
lated to be paid to a peson for services, usually a fixed
sum to be paid by the year” Crabb says, ¢ A stipend and
salary are paid yearly, or at even portions of a year.”
Crabl’s Synonyms, page 164.

Now we insist that, upon that item of the plaintift’s ac-
count, e was not entitled to recover. Ile having charged
the defendant with one year’s salary, was bound to main-
tain and prove, that he was hired by the defendant for a
Year, and at a fixed price. Ilis proot must sustain his ac-
count, or else he is not entitled to recover.

By filing his account, charging the defendant with one
year's salary, he thereby notified the defendant that he
claimed to recover upon a contract which was special, both
as to téme and price.  And it having been shown by the

plaintiff s own testimony, that there was no such hiring.
the Court should have sustained the motion of the (lefenz,-
ant, to exclude so much of the plaintifi’s testimony as re-
Jated to that item of the account. .

We insist that the Court below erred in permitting the
first witness, Iliram Pitts, to answer the qucstionb pro-
pounded to him by the plaintiff, to-wit: “ Who of these
stockholders lived in Moline?” beeause the counsel for the
plaintiff, at the time of propounding said question, stated
that it was for the purpose of showing an implicd‘ under-
taking of defendant to pay for plaintiff’s services. (See
page 3 of printed Abstract) TUpon this point we refer to
Angell and Ames on Corporations, page 215,

The witness, Hiram Pitts, was also asked by plaintiff,
“Who of the company, if any, were 1rl'cseut‘ while th(;
work was progressing 27 And, against the objeetion of de-
fendant, was permitted to answer, “The stu.cl'\ho]ders re-
siding at Moline were present occasionally.” (Sce page 3
of printed Abstract.) This, we think, was im i

j : ; proper, and
refer to the authority last cited. .
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While upon this point, permit us to say (which we think
will not be denied), that the Court below, at the request of
the plaintiff, instructed the jury, that if they believed, from
the evidence, that while the plaintiff was engaged in the
work of engineering and building the dam, that different
officers of the defendant company were present from time
to time while the work was progressing, and made no ob-
jection thereto, or to the sufliciency thereof, that then the
jury might presume, from such fact, that the defendant ap-
proved the character and quality of the work done on said
improvement by the plaintiff.

Now we insist, that no presumption of a hiring, or of an
approval of the work done by the plaintiff, can be drawn
from any such facts or circumstances.

The Court below should have sustained the wmotion of
the defendant to exclude from the jury the testimony of
Iliram Pitts and Cyrus Pitts, on the ground of interest.

Tt appears from the evidence, that Hiram Pitts, or Pitts,
Gilbert and Pitts, employed the Plaintiff to come on from
the East for the purpose of entering upon the work.

E. N. Parsons testified that le, as theagent of Pitts, Gil-
bert & Pitts, employed the Plaintiff to come on from the
East, to enter upon the work, and that at the time of em-
ploying Plaintiff he did not know of any one other than
Pitts, Gilbert & Pitts, wanting to hire Plaintift, and told
Plaintiff that Pitts Gilbert and Pitts wanted an engineer
to do some work on the water power at Moline, and Plian-
tiff suid he would come; Printed Abstract, page 17; see,
also the testimony of Harvey Post, page 21, printed abstracts.

It also appears from the evidence, that all the money paid
to plaintiff was paid by Pitts, Gilbert & Pitts, and that
nothing was ever paid him by defendant below.  We also
refer particularly to the testimony of Cook and Davenport,
upon this point.

We desire particularly to refer your Honors to the last
interrogatory propounded by the Plaintift, to the witness,
Hiram Pitts, on re-examination.as also to his answer thereto.

(See page 37 of Rccordj. The question propounded was
this: ¢ What is the cause of the feelin~ between vou and
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the present company #* To which he answered, (the De-
fendant objecting): ¢ Simply the failure,on thar part, to
perform their agreements, and the injustice they manifested
toward us, their taking advantage of our necessities, and their
breach of good faith between man and man, by which we
lost thousands of dollars.”?

That it was proper for the Defendant to inquire of the
witness, whether or not he harbored unkind feelings to-
ward the Defendant, will not be denied, but that it was
proper for him to state the cause of such feeling certainly
is not true. That was raising a new and improper issue in
the case.

It would scarcely be possible to introduce evidence which
was calculated in a greater degree to injure the defendant
than was that of which we are now speaking. It had no
reference to the issue formed between the parties, and was
directly calculated to prejudice the case of the Defendant,
inthe eye of the jury, and could have been offered for no
other purpose. Certainly it could not have heen proper to
allow the defendant to introduce evidence to show that all
the dealings between the defendant and Hiram Pitts, and
between the Defendant and Pitts, Gilbert & Pitts, or cither
of them, had in all things so far as the Defendant was con-
cerned, been conducted fairly and honestly, for that would
have been raising an issue not raised on the record, and
foreign to the question then being investigated.

The answer was calculated to impress the jury with the
Pelief that the Defendant had been quilty of fraud and in-
Justice in its transactions with others, and thereby excite
their prejudices against the Defendant, and lead them to
look upon the Defendant’s case with distavor.

That such testimony would be of great service for the
Plaintiff and very detrimental to the Defendant, must be
apparent to every one at all acquainted with jury trials.

It also appears from the record that the court |
mitted the Plaintiff to read to the jury two lette
by one Samuel J. Goodwin to the Plaintiff,

It also appears that Goodwin, at the time of writing

helow per-
'S written
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such letters, was not either a member or agent of the De-
fendant Corporation, and yet these letters were introduced
for the declared purpose of supporting thelast item in the
Plaintift’s account.

Your Honors will see by reference to the second letter of
Samuel Goodwin, as sct out in the Abstract, page 20, that
Goodwin requested Plaintiff to make out an estimate for
him, and send it to him as soon as possible. :

But we repeat, there is no evidence in the record to show
that he had any authority to bind the Defendant, but the
contrary does appear. The evidence shows that Goodwin
first became connected with the Defendant Corporation in
October, and the letters were written in June and August
previous.

That the Defendant should be bound by the acts of a
person having no power to act on its behalf cannot be true,
and no approval or ratification of the acts of Goodwin is
shown.

The court should have sustained the objections of the
Defendant’s counsel, to the testimony of the witness, Stod-
dard, for the reasons stated on pages 13 and 14 of printed
abstracts.

‘We submit to your Honors, that the motion of the De-
fendant to exclude the evidence of the Plaintiff' from the
jury, should have been sustained, for the reasons set out in
the printed abstract, at pages 22 and 23.

In the trial of this cause in the court below, the defense
was based upon two grounds: Zirst, that the Defendant
never employed the Plaintiff, but thathe was employed and
was to be paid by Pitts, Gilbert & Pitts ; and Second, that
his work was entirely worthless, and of no value to the De-
fendant.

It appears from the testimony of Peter A. Dey, B B
Brayton, Charles Atkinson, and D. B. Sears, to whose tes-
timony we desire particularly to refer, and all of whom are
men skilled in such matters, that the work done by the
Plaintiff, on the works of the Detendant, was of no value
whatever, and that by reason of the unskillfulness of the
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Plaintiff, the work done by him under his plan, had to be
taken outand abandoned, the Defendant thereby losing the
labor and materials expended and furnished for the works,
which the evidence shows was a large amount.

The evidence on the pat of the Defendant, upon the
point of which we are now speaking, it seems to s, is full
and complete, and that upon the evidence the Detendant
was clearly entitled to a verdict in his favor.

It expressly appears from the evidence, that there wasno
agreement as to the préce which the Plaintift' was to be paid
for his services. IIe must recover, then, if at all, the real
value of the service rendered, and no more; if the services
were of no value, then, he could recover nothing.

Now, may it please your Ilonors, there is no evidence
which shows, or tends to show, that the Plaintiff was
é:/.'illed in his profession, or in any way competent to per-
form tlxe. services necessary for the proper planning and
construction of the work in question.

It'i_s his 'skill that gives value to his services, if anythine
and if he did not possess the necessary skill to enable hiZ;
properly to construct the works in question, and the labor
performed by him was of no value whatever to the Defend-
ant, then he was not entitled to recover.

He was not employ i -
or to furnish matéria)lse;}of'ot]l::lslz(llrxflen(ll)u(t:o‘ilsil lsl?'t‘th?ﬁwm'ks,
to plan and devise a system of imp;oven‘lén‘tsLi'm?m . ma‘n’

or a certain
purpose, and to superintend the work thercon, and see that
it c\(:ntormed to his plan of improvemnt. ’

Now it was contended o fal of thi :
Court below, that ti)ecflillse nthteh(;f’rtilc'::sof ey

R ; of the defendant
company were from time fto time in and about the works
constructed by the plaintiff, while the same were eoine £ %
ward, and knew what the plun was upon which ;he Dl' o
tiff was operating, that, therefore, the defend ? dfn-
estopped to deny the sufliciency of lthe plan or e
d'one u.ndcr it. And such, in substance, wer
tions given on the part of the plaintiff to the

On such a proposition, we do not dee

the work
e the instruc-
Jury.

m it necessary to

i

refer to authorities to show its.want of foundation in the
law.

Suppose, for illustration, that a surgeon, by reason of his
unskillfulness or negligence, in setting a broken leg, should
perform the duty so bunglingly that the person having the
broken leg should thereby become a eripple for life, wonld
the person thus wronged be prevented from maintaining
his action against the surgeon because he saw the work of
the surgeon performed and made no objection? Or, in
case the surgeon should bring his action to recover the
value of his services in setting the leg, would the person
wronged, by reason of his unskillfulness, be prevented from
showing that, for that reason, the surgeon’s services were
of no value? Certainly not. If not, then the plaintift
had no right of recovery in this case, because, as we have
already shown by authority, the defendant was not bound,
in any event, from the mere fact that its officers, at differ-
ent times, saw the work progressing.

In this case, there is no evidence of any aceeptance or
approval of the work by the defendant. But the evidence
docs show, that the detendant disapproved of the work,
and caused it to Le taken out as insufficient.

The evidence shows that the defendant sustained great
loss in materials and labor, by reason of the insufficicncy
of the work done by plaintiff, amounting in the aggregate
to a much greater sum than the value of any services ren-
dered by the pluintiﬁf

It also appears that the plaintiff had“been paid $400 of
more for his serviees.

If the defendant sustained loss and damage by reason of
the insufficiency of the plaintift’s plan or work, the de-
fendant was entitled to 7ecoup the same in this action.

Low v. Forbes, 14 T1L, p. 423
Higgins v. Lee, 16 TlL, P- 500.

We think the Court below eryed in refusing the first in-
struction for the defendant, for the reasons already stated.

We also think, that the Conrt should have granted the
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defendant’s motion for a new trial, for the reasons stated at
pages 49 and 50 of printed Abstract.

We think the verdict clearly contrary to the instructions
given on the part of the defendant.

We are aware, that your Honors will not reverse a judg-
ment merely because a verdict is contrary to the evidence
in light and trivial respects; but, in a case like this, where
the verdict was clearly and manifestly against the evidence,
we do not think your Honors would refuse tu reverse the
judgment and grant a new trial, it there were no other
grounds to warrant such reversal.

Higgans v. Lee, 16 Il1., p. 500.

The jury rendered a verdict against the defendant and
in favor of the plaintift for §1,397.22. Did the evidence
support the verdict? We insist that it did not, and that
the judgment ought to be reversed and a new trial granted.

J. B. HAWLEY, of Counsel for Appellant.



ARGUMENT

J. B. HAWLEY,
IN BEHALF OF THE APPELLANT, |

IN THE CASE Oi’

THE -MOLINE WATER POWER AND MANUTFAC-
TURING COMPAXNY, Appellant.

9//:;/( S/ 5</

Co A

LORAIN L. NICHOLS, Appelice.

IN THE SUPREME COURT OF ILLINOIS
April Term, A. D.1861.

LUSE, LANE & C0., PRINTERS, DAVENPORT, T0WA.

— ———




ARGUMENT.

MAY 1T PLEASE YOUR IHONORS:

This was an action of assumpsit, brought in the Rock
Island Circuit Court by the Appellee against the Appel-
lant.

The declaration contained the common counts only,
to which the general issue wus pleaded. The plaintiff
filed, with his declaration, the account set out at page 4
of printed Abstract.

On the trial in the Court below, the Court gave, at the
request of the plaintiff, some twelve or fifteen instructions,
all of which were lost from the files before the making up
of the record in this case, and which, consequently, do not
appear in the Bill of Exceptions. All the instructions
given on the part of the plaintiff, were, at the time of the
giving thereof to the jury, excepted to on the part of the
defendant, and, as we believe that many of them were
clearly erroncous, we regret much that we cannot have the
benefit of them in this Court.

The main item of charge in plaintiff’s account, was the
item for «ong year’s salary as engineer of said company.”

Now, to recover upon that item in his account, we insist
that the plaintiff was bound to show and prove, 1st. That
he was hired by the defendant; and 2d. That he was hired
for a fiwed period, to-wit : one year, and for a fized price, to-
wit: $2,000. P

The first of the above propositions the plaintiff sought
to establish. The second he did not attempt to prove, and
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the record shows, by an abundance of proof, that he was
not hired or employed by any one, cither for a fixed Zime
or a fixed price.

Webster, in his Dictionary (lmabridged), defines the
word salary to be, ¢ the recompense or consideration stipu-
lated to be paid to a person for services, usually a fixed
sum to be paid by the year.” Crabb says, A stipend and
salary are paid yearly, or at even portions of a yecar.”
Crabb’s Synonyms, page 164.

Now we insist that, upon that item of the plaintiff ’s ac-
count, he was not entitled to recover. He having charged
the defendant with one year’s salary, was bound to main-
tain and prove, that he was hired by the defendant for a
year, and at a fixed price. Ilis proot must sustain his ac-
count, or else he is not entitled to recover.

By filing his account, charging the defendant with one
year's salary, he thereby notitied the defendant that he
claimed to recover upon a contract which was special, both
as to téme and price.  And it having been shown by the
plaintiff s own testimony, that there was no such hiring,
the Court shonld have sustained the motion of the defend-
ant, to exclude so much of the plaintift’s testimony as re-
lated to that item of the account.

We insist that the Court below erred in permitting the
first witness, ITiram Pitts, to answer the question pro-
pounded to him Dby the plaintiff; to-wit: ¢ Who of these
stockholders lived in Moline?” because the counsel for the
plaintiff, at the time of proponnding said question, stated
that it was for the purpose of showing an implied under-
taking of defendant to pay for plaintiff’s services. (See
page 3 of printed Abstract.) Upon this point we refer to
Angell and Ames on Corporations, page 215.

The witness, Iliram Pitts, was also asked by plaintiff,
“Who of the company, if any, were present while the
work was progressing 77 And, against the objection of de-
fendant, was permitted to answer, “The stockholders re-
siding at Moline were present occasionally.” (See page 8
of printed Abstract.) Tlus, we think, was improper, and
refer to the authority last cite.d.

2}
(3]

While upon Fhis point, permit us to say (which we think
will noP b'e .d('zmed), that tllO. Court below, at the request of
the plaintiff, instructed the jury, that if they believed, from
the evidence, that while the plaintiff was engaged in the
work of engineering and building the dam, that different
officers of the defendant company were present from time
to time while the work was progressing, and made no ob-
jection thereto, or to the sufficiency thereof, that then the
jury might presume, from such fact, that the defendant ap-
proved the character and quality of the work done on said
improvement by the plaintiff.

Now we insist, that no presumption of a hiring, or of an
approval of the work done by the plaintiff, can be drawn
from any such facts or circumstances.

The Court below should have sustained the wmotion of
the defendant to exclude from the jury the testimony of
Hiram Pitts and Cyrus Pitts, on the ground of interest.

It appears from the evidence, that Hiram Pitts, or Pitts,
Gilbert and Pitts, employed the Plaintiff to come on from
the East for the purpose of entering upon the work.

E. N. Parsons testified that le, as the agent of Pitts, Gil-
bert & Pitts, employed the Plaintift to come on from the
East, to enter upon the worl, and that at the time of em-
ploying Plaintiff he did not know of any one other than
Pitts, Gilbert & Pitts, wanting to hire Plaintiff, and told
Plaintiff that Pitts Gilbert and Pitts wanted an engineer
to do some work on the water power ab Moline, and LPlain-
tif said he would come; Printed Abstract, page 175 see,
also the testimony of Harvey Post, page 21, printed abstracts.

Tt also appears from the evidence, that all the money paid
to plaintiff was paid by Pitts, Gilbert & Pitts, and that
nothing was ever paid him by defendant below.  We also
refer particularly to the testimony of Cook and Davenport,
upon this point.

. We desire particularly to refer your I['onurs to tl.xe last
Interrogatory propounded by the Pluintii’f, to the witness,
Hiram Pitts, on re-examination,as also to his answer therefo.
(St.ze page 37 of Record). The question propounded was
this: «“ What is the cause of the teelin™ hetween vou and
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the present company Ty which he answered, (the De-
fendant objecting): ¢« Simply the failure, on their ]/(.17'&, o
perform their agreements, and-the injustice they manifested
loward us, their taking advantage of our neeessities, and their
breach of good faith between man and man, by which we
lost thousands of dollars.”

That it was proper for the Defendant to inquire of the
witness, whether or not he harbored unkind feelings to-
ward the Defendant, will not be denied, but that it was
proper for him to state the cause of such feeling certainly
is not true. That was raising a new and improper issue in
the case.

It would scarcely be possible to introduce evidence which
was calculated in a greater degree to injure the defendant
than was that of which we are now speaking. It had no
- reference to the issue formed between the parties, and was
directly calculated to prejudice the case of the Defendant,
inthe eye of the jury, and could have been offered for no
other purpose. Certainly it could not have been proper to
allow the defendant to introduce evidence to show that all
the dealings between the defendant and Hiram Pitts, and
between the Defendant and Pitts, Gilbert & Pitts, or either
of them, had in all things 50 far as the Defendant was con-
cerned, been conducted fairly and honestly, for that would
have been raising an issue not raised on the record, and
foreign to the question then being investigated.

The answer was calculated to impress the jury with the
belief that the Defendant had been quilty of fraud and in-
Justice in its transactions with others, anq thereby excite
their prejudices against the Defendant, and Jead them to
look upon the Defendant’s case with disfayor.

That such testimony would be of great service for the
Plaintiff and very detrimental to the Defendant, must be
apparent to every one at all acquainted it jury trials.

It also appears from the record that the eoyyy below per-

mitted the Plaintiff to read to the jnry two letters written

by one Samuel J. Goodwin to the Plaintif
It also appears that Goodwin, at the tin, of writing

5
such letters, was not either a membey op
fendant Corporation, and yet these letterg
for the declared purpose of supporting th
Plaintift’s account. s

Your Honors will see by reference to 1,0 second letter of
Samucl Goodwin, as set out in the Abstract, page 20, that
Goodwin requested Plaintiff' to make out gy, estimate for
him, and send it to him assoon as possible,

But we repeat, there is no evidence in the record to show
that he had any authority to bind the Defendant, but the
contrary does appear. The evidence shows that Goodwin
first became connected with the Defendant Corporation in
October, and the letters were written in June and A ugust
previous.

That the Defendant should be bound by the acts of a
person having no power to act on its behalf cannot be true,
and no approval or ratification of the acts of Goodiin is
shown.

The court should have sustained the objections of the
Defendant’s counsel, to the testimony of the iitness, Stod-
dard, for the reasons stated on pages 13 and 14 of printed
abstracts. ' i

We submit to your Honors, that the motion of the De-
fendant to exclude the evidence of the Plaintiff from the
jury, should have been sustained, for the reasous set out in
the printed abstract, at pages 22 and 23.

In the trial of this cause in the comrt below, the defense
was based upon two grounds : First, that the Defendant
never employed the Plaintiff, but thathe was employed and
was to be paid by Pitts, Gilbert & Pitts ; and Second, that
his worlk was entirely worthless, and of no value to the De-
fendant.

It appears from the testimony of FPeter A. Dey, B B.
Brayton, Charles Atkinson, and D. B. Sears; to ‘Whose tes-
timony we desire particularly to refer, and all of whom are
men skilled in such matters, that the work done by the
Plaintiff, on the works of the Defendant, was of no value
whatever, and that by reason of the unskillfulness of the

agent of the De-
were introduced
e last item in the
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Plaiutifl the work dene by him under his plan, had to be
taken outand abandoned, the Defendant thereby losing the
labor and materials expended and furnished for the works,
which the evidence shows was a large amount.

The evidence on the part of the Defendant, upon the
point of which we are now spealing, it scems to us, is full
and complete, and that upon’ the evidence the Detendant
was clearly entitled to a verdict in his favor.

It expressly appears from the evidence, that there wasno
agreement as to the price which the Plaintiff was to be paid
for his services. Ile must recover, then, if at all, the real
value of the service rendered, and no more; if the services
were of no value, then, he could recover nothing.

Now, may it pleasc your Ilonors, there is no evidence
which shows, or tends to show, that the Plaintiff was
skilled in his profession, or in any way competent to per-
form the services necessary for the proper planning and
construction of the work in question.

It is his skill that gives value to his services, if anything,
and it he did not possess the necessary skill to enable him
properly to construct the works in question, and the labor
performed by him was of no value whatever to the Defend-
ant, then he was not entitled to recover.

He was not employed to build and construct the works,
or to furnish materials for the same, but as a scientific man,
to plan and devise a system of improvements for a certain
purpose, and to supcx'intelld the work thereon, and see that
it conformed to his plan of improvemnt.

Now it was contended on the trial of this casc in the
Court below, that because the officers of the defendant
company were from time to time in and about the works
constracted by the plaintiff, while the same were going for-
ward, and knew what the plun was npon which the plain-
tiff was operating, that, therefore, the defendant wag
estopped to deny the sufliciency of the plan or the work
done under it. And such, in substance, were the ingty
tions given on the part of the plaintiff to the juyy.

On such a propositiull, we do not deem it necessary to

uc-

refer to authorities to show its wang of found
Jaiwe

Suppose, for illustration, that a surgeon, by reason of his
unskillfulness or negligence, in setting a Lroken leg, should
perform the duty so bunglingly that the person having the
broken leg should thereby become a cripple for life, would
the person thus wronged be prevented fiom maintaining
his action against the surgeon becanse he saw the work of
the surgeon performed and made no objection? Or, in
case the surgeon should bring his action to recover the
value of his services in setting the leg, would the person
wronged, by reason of Lis unskillfulness, be prevented from
showing that, for that reason, the surgeon’s services were
of no value? Certainly not. If mnot, then the plaintiff
had no right of recovery in this case, because, as we have
already shown by authority, the defendant was not bound,
in any event, from the mere fact that its officers, at differ-
ent times, saw the work progressiag.

In this case, there is no evidence of any acceptance or
approval of the work by the defendant. But the evidence
does show, that the defendant disapproved of the work,
and caused it to be taken out as insuflicient.

The evidence shows that the defendant sustained great
loss in materials and labor, by reason of the insufficicncy
of the work done by plaintiff, amounting in the aggregate
to a much greater sum than the value of any services ren-
dered by the plaintift.

Tt also appears that the plaintiff had b
more for his services. 4

It the defendant sustained loss and damage by reason of
the insufficiency of the plaintiff’s plan or \}rork,.tlle de-
fendant was entitled to secoup the same this action.

Low v. Forbes, 14 Tll, p- 4
Iiggins v. Lee, 16 11l P- 500. w5

We think the Cowrt below erred in refusing the first in-
struction for the defendant, for the 1eaSons already statc]d.

We also think, that the Court should have granted the

ation in the

een paid §400 or

[}
93.
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defendant’s motion for a new trial, for the reasons stated at
pages 49 and 50 of printed Abstract.

We think the verdict clearly contrary to thg instrnctions
given on the part of the defendant.

We are aware, that your Honors will not reverse a judg-
ment merely because a verdict is contrary to the cvidence
in light and trivial respects; but, in a case like this, where
the verdict was clearly and manifestly against the evidence,
we do not think your Honors would refuse tu reverse the
judgment and grant a new trial, it there were no other
grounds to warrant such reversal.

Iiggins v. Lee, 16 111., p. 500.

The jury rendered a verdict against the defendant and
in favor of the plaintiff for $1,397.22. Did the evidence
support the verdict? We insist that it did not, and that
the judgment ought to be reversed and a new trial granted.

J. B. HAWLEY, of Counsel for Appellant.
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ARGUMENT.

MAY 1T PLEASE YOUR IHONORS:

This was an action of assumpsit, brought in the Rock
Tsland Circuit Court by the Appellee against the Appel-
lant. -

The declaration contained the common counts only,
to which the general issue was pleaded. The plaintiff
filed, with his declaration, the account set out at page 4
of printed Abstract.

On the trial in the Court below, the Court gave, at the
request of the plaintiff, some twelve or fifteen instructions,
all of which were lost from the files before the making up
of the record in this case, and which, consequently, do not
appear in the Bill of Exceptions. All the instructions
given on the part of the plaintiff, were, at the time of the
giving thereof to the jury, excepted to on the part of the
defendant, and, as we believe that many of them were
clearly erroneous, we regret much that we cannot have the
benefit of them in this Court.

The main item of charge in plaintift’s account, was the
item for © one year’s salary as engineer of said company.”

Now, to recover upon that item in his account, we insist
that the plaintiff was bound to show and prove, 1st. That
he was hired by the defendant ; and 9d. That he was hired
for a flwed period, to-wit : one year, and for a fiwed price, to-
wit: $2,000.

The first of the above propositions the plz}intiﬁ' sought

to establish. The second he did not attempt to prove, and
1
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ance of proof, that he was

the record shows, by an abund ; ;
either for a fixed Zime

not hired or employed by any one,
or a tixed price. : :

‘Webster, in his Dictionary (unabridged), ‘10%"103 .ﬂlc
word salary to be, “the recompense or consideration st-lpu-
lated to be paid to a person for services, usunl'ly a fixed
sum to be paid by the year.” Crabb says, ¢ A stipend and
salary are paid yearly, or at even portions of a year.”
Crabb’s Synonyms, page 164. :

Now we insist that, upon that item of the plaintiff’s ac-
count, he was not entitled to recover. e having charged
the defendant with one yem’s salary, was bound to main-
tain and prove, that he was hired by the defendant for a
year, and at a fixed price. Iis proof must sustain his ac-
count, or else he is not entitled to recover.

By filing his account, charging the defendant with one
year's salary, he thereby notified the defendantthat he
claimed to recover upon a contract which was special, both
as to time and price. And it having been shown by the
plaintiff s own testimony, that there was no such hiring,
the Court should have sustained the motion of the defend-
ant, to exclude so much of the plaintif’s testimony as re-
lated to that item of the account.

We insist that the Court below erred in permitting the
first witness, Iiram Pitts, to answer the question pro-
pounded to him by the plaintiff, to-wit: *“Who of these
stockholders lived in Moline?” because the counsel for the
plaintiff; at the time of proponnding said question, stated
that it was for the purpose of showing an implied under-
taking of defendant to pay for plaintiff’s services. (See
page 3 of printed Abstract) Upon this point we refer to
Angell and Ames on Corporations, page 215.

The witness, Iliram Pitts, was also asked by plaintiff,
“Who of the company, if any, were present while the
work was progressing ?”  And, against the objection of de-
fendant, was permitted to answer, “ The stockholders re-
siding at Moline were present occasionally.” (See page 3
of printed Abstract.) This, we think, was improper, and
refer to the authority last cited.

3

‘While upon this point, permit us to say (which we think
will not be denied), that the Court below, at the request of
the plaintiff, instructed the jury, that if they believed, from
the evidence, that while the plaintiff was engaged in the
work of engineering and building the daw, that different’
officers of the defendant company were present from time
to time while the work was progressing, and made no ob-
jection thereto, or to the sufliciency thercof, that then the
jury might presume, from such fact, that the defendant ap-
proved the character and quality of the work done on said
improvement by the plaintiff.

Now we insist, that no presumption of a hirjng, or of an
approval of the work done by the plaintift, can be drawn
from any such facts or circumstances.

The Court below should have sustained the motion of
the defendant to exclude from the jury the testimony of
Iiram Pitts and Cyrus Pitts, on the ground of interest.

It appears from the evidence, that Hiram Pitts, or Pitts,
Gilbert and Pitts, employed the Plaintiff to come on from
the East for the purpose of entering upon the work.

E. N. Parsons testitied that he, as the agent of Pitts, Gil-
bert & Pitts, employed the Plaintiff to come on from the
East, to enter upon the work, and that at the time of em-
ploying Plaintiff he did not know of any one other than
Pitts, Gilbert & Pitts, wanting to hire Plaintiff, and told
Plaintiff that Pitts Gilbert and Pitts wanted an engineer
to do some work on the water power at Moline, and Lluin-
G suid he would come; Printed Abstract, page 17; see,
also the testimony of Harvey Post, page 21, printed abstracts.

It also appears from the evidence, that all the money paid
to plaintiff was paid by Pitts, Gilbert & Pitts, and that
nothing was ever paid him by defendant below. We also
refer particularly to the testimony of Cook and Davenport,
upon this point.

We desire particularly to refer your Ionors to the last
interrogatory propounded by the Plaintiff, to the witness,
Hiram Pitts, on re-examinationas also to his answer thereto.
(sze page 37 of' Record). The question propounded was
this: “ What is the cause ot the teelin~ between vou and
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the present company ¢” To which he :ulswcrcd3 (the De-
fendant objecting): “ Simply the Jailure, on their ]/(.n't, to
perform their agreements, and the injustice t/lf’.’/. mamfeslc'cl
toward s, their taking advantage of our necessiies, am? their
breach of good faith between man and man, by which we
lost thousands of dollars.”

That it was proper for the Defendant to inquire of the
Witness, whether or not he harbored unkind feelings to-
ward the Defendant, will not be denied, but that it was
proper for him to state the cause of such feeling certainly
is not true. That was raising a new and improper issue in
the case.

It would scarcely be possible to introduce evidence whicl
was calculated in a greater degree to injure the defendant
than was that of which we are now speaking. It had no
reference to the issue formed between the parties, and was
directly calculated to prejudice the case of the Defendant,
in the eye of the jury, and could have been offered for no
otherpurpose. Certainly it could not have been proper to
allow the defendant to introduce evidence to show that all
the dealings between the defendant and Hiram Pitts, and
between the Defendant and Pitts, Gilbert & Pitts, or either
of them, had in all things so far as the Defendant was con-
cerned, been conducted fairly and honestly, for that would
have been raising an issue not raised on the record, and
foreign to the question then being investigated.

The answer was calculated to impress the jury with the
belief that the Defendant had been quilty of fraud and in-
justice in its transactions with others, and thereby excite
their prejudices against the Defendant, and lead them to
look upon the Defendant’s case with disfavor,

T'ha.t such testimony .WOllld be of great service for the
Plaintiff and very detrimental to the Defendant, must be
apparent to every lone at all acquainted with jury trials.

'It also appears .ir‘om the record that the court below per-
mitted the Plaintiff to reafi to the jury two letters written
by one Samuel J. Goodwin to the Plaintiff,

It also appears that Goodwin, at the time of writing
L=}

3
such letters, was not either a member or agent of the De-
fendant Corporation, and yet these letters were introduced
for the declared purpose of supporting thelast item in the
Plaintift’s account.

Your Honors will see by reference to the second letter of
Samuel Goodwin, as set out in the Abstract, page 20, that
Goodwin requested Plaintiff to make out an estimate for
him, and send it to him as soon as possible.

But we repeat, there is no evidence in the record to show
that he had any authority to bind the Defendant, but the
contrary does appear. The evidence shows that Goodwin
first became connected with the Defendant Corporation in
October, and the letters were written in June and August
previous.

That the Defendant should be bound by the acts of a
person having no power to act on its behalf cannot be true,
and no approval or ratification of the acts of Goodwin is
shown.

The court should have sustained the objections of the
Defendant’s counsel, to the testimony of the witness, Stod-
dard, for the reasons stated on pages 13 and 14 of printed
abstracts.

‘We submit to your Honors, that the motion of the De-
fendant to exclude the evidence of the Plaintiff’ from the
jury, should have been sustained, for the reasons set out in
the printed abstract, at pages 22 and 23. "

In the trial of this cause in the court below, the defense
was based npon two grounds: First, that the Defendant
never employed the Plaintiff, but thathe was employed and
was to be paid by Pitts, Gilbert & Pitts ; and Second, that
his work was entirely worthless, and of no value to the De-
fendant.

It appears from the testimony of Peter A. Dey, B B.
Brayton, Charles Atkinson, and 1. B. Sears, to whose tes-
timony we desire particularly to refer, and all of whom are
men skilled in such matters, that the work done by the
Plaintiff, on the works of the Defendant, was of no value
whatever, and that by reason of the unskillfulness of the
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Plaintiff, the work done by him under his plan, had to be
taken outand abandoned, the Defendant thereby losing the
labor and materials expended and furnished for the works,
which the evidence shows was a large amount.

The evidence on the part of the Defendant, upon the
point of which we are now speaking, it seems to us, is full
and complete, and that upon the evidence the Detendant
was clearly entitled to a verdict in his favor.

It expressly appears from the evidence, that there was no
agreement as to the priee which the Plaintift was to be paid
for his services. He must recover, then, if at all, the real
value of the service rendered, and no more; if the services
were of no value, then, he could recover nothing.

Now, may it please your Ionors, there is no evidence
which shows, or tends to show, that' the Plaintiff was
skilled in his profession, or in any way competent to per-
form the services necessary for the proper planning and
construction of the work in question.

Tt is his skill that gives value to his services, if anything,

and it he did not possess the necessary skill to enable him
properly to construct the works in question, and the labor
performed by him was of no value whatever to the Defend-
ant, then he was not entitled to recover.

He was not employed to build and construct the works,
or to furnish materials for the same, but as a scientific man,
to plan and devise a system of improvements for a' certain
purpose, and to superintend the work thercon, and see that
it conformed to his plan of improvemnt.

‘Now it was contended on the t.rial of this casc in the
Court below, that because the officers of the defendant
company were from time to time in and about the works
constructed by the plaintiff, while the same were going for-
\f'm'd, and knew what the plan was upon which Ehe plain-
tiff was .operating, that, therefore, the defendant was
estopped to deny the suﬁicie'ncy of the plan or the work
done under it. And such, in substance, were the instruc-
tions given on the part of the plaintiff to the

i jury.
On such a proposition, w

¢ do not deem it necessary to

‘

refer to authorities to show its want of foundation in the
law.

Suppose, for illustration, that a surgeon, by reason of his
unskillfulness or negligence, in setting a broken leg, should
perform the duty so bunglingly that the person having the
broken leg should thereby become 2 eripple for life, would
the person thus wronged be prevented from maintaining
his action against the surgeon because he saw the work of
the surgeon performed and made mno objection? Or, in
case the surgeon should bring his action to recover the
value of his services in setting the leg, would the person
wronged, by reason of his unskillfulness, be prevented from
showing that, for that reason, the surgeon’s services were
of mo value? Certainly not. If not, then the plaintift
had no right of recovery in t.his case, because, as we have
already shown Dby authority, the defendant was not bound,
in any event, from the mere fact that its officers, at differ-
ent times, saw the work progressing.

In this case, there is no evidence of any aceeptance or
approval of the work by the defendant. But the evidence
does show, that the detendant disupproved of the work,
and caused it to Le taken out as insuflicient.

The evidence shows that the defendant sustained great
loss in materials and labor, by reason of the insufficiency
of the work done by plaintiff, amounting in the aggregate
to a much greater sum than the w.}ue of any services ren-
dered by the plaintiff.

It also appears that the plaintiff had been paid $400 or
more for his services.

If the defendant sustained loss and damage by reason of
the insufficiency of the plaintiff’s plan or work, the de-
fendant was entitled to recoup the same in this action.

Low v. Forbes, 14 Ill., p. 423.
Higgins v. Lee, 16 111., p. 500.

We think the Court Lelow erred in refusing the first in-
struction for the defendant, for the reasons already stated.

We also think, that the Court should have granted the
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defendant’s motion for a new trial, for the reasons stated at
pages 49 and 50 of printed Abstract.

We think the verdict clearly contrary to the instructions
given on the part of the defendant.

We are aware, that your Honors will not'reverse a judg-
ment merely because a verdict is contrary to the evidence
in light and trivial respects; but, in a case like this, where
the verdict was clearly and manifestly against the evidence,
we do not think your Honors would refuse tu reverse the
judgment and grant a new trial, if there were no other
grounds to warrant such reversal.

Higgans v. Lee, 16 IlL., p. 500.

The jury rendered a verdict against the defendant and
in favor of the plaintift for $1,397.22. Did the evidence
support the verdict? We insist that it did not, and that
the judgment ought to-be reversed and a new trial granted.

J. B. HAWLEY, of Counsel for Appellant.
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ARGUMENT.

May 17 prEAsE YourR IHowoms:

This was an action of assumpsit, brought in the Rock
Island Circuit Court by the Appellee against the Appel-
lant.

The declaration contained the common counts only,
to which the general issue was pleaded. The plaintiff
filed, with his declaration, the account set out at page 4
of printed Abstract.

On the trial in the Court below, the Court gave, at the
request of the plaintiff, some twelve or fifteen instructions,
all of which were lost from the files before the makiug up
of the record in this case, and which, consequently, do not
appear in the Bill of Exceptions. All the instructions
given on the part of the plaintiff, were, at the time of the
giving thereof to the jury, excepted to on the part of the
defendant, and, as we believe that many of them were
clearly erroneous, we regret'much that we cannot have the
benefit of them in this Court.

The main item of charge in plaintift’s account, was the
item for ¢ one year’s salary as engineer of said company.”

Now, to recover upon that item in his account, we insist
that the plaintiff was bound to show and prove, 1st. That
he was hired by the defendant ; and 2d. That he was hired
for a flzed period, to-wit: one year, and for a fived price, to-
wit: $2,000.

The first of the above propositions the plaintiff’ sought

to establish. The second he did not attempt to prove, and
1
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ance of proofy that he was

the record shows, by an abund
not hired or employed by any one, eith
or a fixed price. _

Webster, in his Dictionary (mmbridged)a defmes 'the
word salary to be, ““the recompense or consideration stixpu-
lated to be paid to a person for services, usual'ly a fixed
sum to be paid by the year.” Crabb says, ¢ A stipend and
salary are paid yearly, or at even portions of a year.”
Crabl’s Synonyms, page 164.

Now we insist that, upon that item of the plaintift’s ac-
count, he was not entitled to recover. Ile having charged
the defendant with one yem’s salary, was bound to main-
tain and prove, that he was hired by the defendant for a
year, and at a fixed price. Iis proot must sustain his ac-
count, or else he is not entitled to recover.

By filing his account, charging the defendant with one
year's salary, he thereby notified the defendant that he
claimed to recover upon a contract which was special, both
as to Zime and price. And it having been shown by the
plaintiff’s own testimony, that there was no such hiring,
the Court should have sustained the motion of the defend-
ant, to exclude so much of the plaintift’s testimony as re-
lated to that item of' the account.

We insist that the Court below erred in permitting the
first witness, iram Pitts, to answer the question pro-
pounded to him by the plaintiff, to-wit: “Who of these
stockholders lived in Moline ?” because the counsel for the
plaintiff, at the time of propounding said question, stated
that it was for the purpose of showing an implied under-
taking ot defendamt to pay for plaintiff’s services. (See
page 3 of printed Abstract) Upon this point we refer to
Angell and Ames on Corporations, page 215.

The witness, Iliram Pitts; was also asked by plaintiff,
“Who of the company, if' any, were present while the
work was progressing 7 And, against the objection of de-
fendant, was permitted to answer, “The stockholders re-
siding at Moline were present occasionally.” (See page 3
of printed Abstract.) Tlis, we think, was impmper, and
refer to the authority last cited.

er for a fixed #ime

3

While upon this point, permit us to say (which we think
will not be denied), that the Court below, at the request of
the plaintift, instructed the jury, that if they believed, from
the evidence, that while the plaintiff was engaged in the
work of engineering and building the daw, that different
officers of the defendant company were present from time
to time while the work was progressing, and made no ob-
jection thereto, or to the sufficiency thereof, that then the
jury might presume, from such fact, that the defendant ap-
proved the character and quality of the work done on said
improvement by the plaintiff.

Now we insist, that no presumption ot a hiring, or of an
approval of the work done by the plaintiff, can be drawn
from any such facts or circumstances.

The Court below should have sustained the motion of
the defendant to exclude from the jury the testimony of
Hiram Pitts and Cyrus Pitts, on the ground of interest.

It appears from the evidence, that Hiram Pitts, or Pitts,
Gilbert and Pitts, employed the Plaintiff to come on from
the East for the purpose of entering upon the work.

E. N. Parsons testified that he, as the agent of Pitts, Gil-
bert & Pitts, employed the Plaintiff to come on from the
East, to enter upon the work, and that at the time of em-
ploying Plaintiff he did not know ot any one other than
Pitts, Gilbert & Pitts, wanting to hire Plaintiff, and told
Plaintiff that Pitts Gilbert and Pitts wanted an engineer
to do some work on the water power at Moline, and Pluin-
tiff swid he would come; Printed Abstract, page 17; see,
also the testimony of Harvey Post, page 21, printed abstracts.

It also appears from the evidence, that all the money paid
to plaintiff was paid by Pitts, Gilbert & Pitts, and that
nothing was ever paid him by defendant below. We also
refer particularly to the testimony of Cook and Davenport,
upon this point.

We desire particularly to refer your Ionors to the last
interrogatory propounded by the Plaintift, to the witness,
Hiram Pitts, on re-examination,as also to his answer thereto.
(See page 37 of Record). The question propounded was
this: “ What is the cause of the feelin~ between vou and
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the present company ?” To which he nnswel‘cdz (the De-
fendant objecting): ¢ Simply the failure, on ﬂl"”'f"_""’ t‘_’
perform their agreements, and the injustice they manifested
loward us, their taking aduvantage of our necessiees, am{ their
breach of good faith between man and man, by which we
lost thousands of dollars.”’ y ]

That it was proper for the Defendant to inquire of the
witness, whether or not he harbored unkind feelings to-
ward the Defendant, will not be denied, but that it was
proper for him to state the cause of such feeling certainly
is not true. That was raising a new and improper issue in
the case.

It would scarcely be possible to introduce evidence which
was calculated in a greater degree to injure the defendant
than was that of which we are now epeaking. It had no
reference to the issue formed between the parties, and was
directly calculated to prejudice the case of the Defendant,
in the eye of the jury, and could have been offered for no
other purpose. Certainly it could not have been proper to
allow the defendant to introduce evidence to show that all
the dealings between the defendant and Hiram Pitts, and
between the Defendant and Pitts, Gilbert & Pitts, or either
of them, had in all things so far as the Defendant was con-
cerned, been conducted fairly and honestly, for that would
have been raising an issue not raised on the record, and
foreign to the question then being investigated.

The answer was calculated to impress the jury with the
belief that the Defendant had been quilty of fraud and in-
Justice in its transactions with others, and thereby
their prejudices against the Defendant, and Je
look upon the Defendant’s case with disfayor,

’I.‘.ha!: such testimony 'W()lllll be of great service for e
Plaintiff and very detrimental to the Defendunt, must be
apparent to every one at all acquainted it}

It also appears from the record that f)e c
mitted the Plaintiff to read to the jury two
by one Samuel J. Goodwin to the Plaintiff.

It also appears that Goodyw

excite
ad them ‘to

Jjury trials.
ourt below per-
letters written

in at the time of writing
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such letters, was not either a member or agent of the De-
fendant Corporation, and yet these letters were introduced
for the declared purpose of supporting thelast item in the
Plaintift’s account.

Your Honors will see by reference to the second letter of
Samuel Goodwin, as set out in the Abstract, page 20, that
Goodwin requested Plaintiff to make out an estimate for
him, and send it to him assoon as possible.

But we repeat, there is no evidence in the record to show
that he had any authority to bind the Defendant, but the
contrary does appear. The evidence shows that Goodwin
first became connected with the Defendant Corporation in
October, and the letters were written in June and Awugust
previous.

That the Defendant should be bound by the acts of a
person having no power to act on its behalf cannot be true,
and no approval or ratification of the acts of Goodwin is
shown.

The court should have sustained the objections of the
Defendant’s counsel, to the testimony of the witness, Stod-
dard, for the reasons stated on pages 13 and 14 of printed
abstracts.

We submit to your Honors, that the motion of the De-
fendant to exclude the evidence of the Plaintiff from the
jury, should have been sustained, for the reasous sct out in
the printed abstract, at pages 22 and 23.

In the trial of this cause in the court below, the defense
was based upon two grounds: First, that the Defendant
never employed the Plaintiff, but that he was employed and
was to be paid by Pitts, Gilbert & Pitts ; and Second, that
his work was entirely worthless, and of no value to the De-
fendant. !

It appears from the testimony of Peter A. Dey, B B.
Brayton, Charles Atkinson, and 1. B. Sears, to whose tes-
timony we desire particularly to refer, and all of whom are
men skilled in such matters, that the work done by the
Plaintiff; on the works of the Defendant, was of no value
whatever, and that by reason of the unskillfulness of the




6

Plaintifl; the work done by him under his plan, had to be
taken outand abandoned, the Defendant thereby losing the
labor and materials expended and furnished for the works,
which the evidence shows was a large amount.

The evidence on the part of the Defendant, upon the
point of which we are now speaking, it seems to us, is full
and complete, and that upon the evidence the Defendant
was clearly entitled to a verdict in his favor.

It expressly appears from the evidence, that there wasno
agreement as to the price which the Plaintift was to be paid
for his services. IIe must recover, then, if at all, the real
value of the service rendered, and no more; if the services
were of no vaiue, then, he could recover nothing.

Now, may it please your Honors, there is no evidence
which shows, or tends to show, that the Plaintiff was
skilled in his profession, or in any way competent to per-
form the services necessary for the proper planning and
construction of the work in question.

It is his skill that gives value to his services, if anything,
and if he did not possess the necessary skill to enable him
properly to construct the works in question, and the labor
performed by him was of no value whatever to the Defend-
ant, then he was not entitled to recover.,

He was not employed to build and construct the works,
or to furnish materials for the same, but as a scientitic man
to plan and devise a system of improvements for ,
purpose, and to superintend the work thereon
it conformed to his plan of improvemnt,

Now it was ial of thi :
Court below, tlf(:;]t?;;(iexise() x1hteh?)ﬂtilclc?:sot)ft ht]f (g3t
company were from time to time in ang Gl

. BUSA about the works
construeted by the plaintiff, while the same v
\E'a'rd, and knew what the plan was upon w
tiff was operating, that, theret‘ore, the
estopped to deny the sufficiency
d.one u.nder it. And such, in substaan, wer
tions given on the part of the plaintiff ¢, the

On such a proposition, we do not deem {

a certain
, and see that

ere going for-
hich the plain-
defendant was
of the plan or the work
¢ the instruc-
jury.

tnecessary to

——

-
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refer to authorities to show its want.of foundation in the
law.

Suppose, for illustration, that a surgeon, by reason of his
unskillfulness or negligence, in setting a broken leg, should
perform the duty so bunglingly that the person having the
broken leg should thereby become a eripple for life, would
the person thus wronged be prevented from maintaining
his action against the surgeon becanse he saw the work of
the surgeon performed and made no objection? Or, in
case the surgeon should bring his action to recover the
value of his services in setting the leg, would the person
wronged, by reason of his unskillfulness, be prevented fromn
showing that, for that reason, the surgeon’s services were
of no value? Certainly not. If not, then the plaintiff
had no right of recovery in this case, because, as we have
already shown DLy authority, the defendant was not bound,
in any event, from the mere fact that its officers, at differ-
ent times, saw the work progressing.

In this case, there is no evidence of any acceptance or
approval of the work by the defendant. DBut the evidence
does show, that the detendant disapproved of the work,
and cansed it to Le taken out as insuflicient.

The evidence shows that the defendant sustained great
loss in materials and labor, by reason of the insufficiency
of the work done by plaintiff, amounting in the aggregate
to a much greater sum than the value of any services ren-
dered by the plaintiff.

Tt also appears that the plaintiff had been paid $400 or
more for his services.

If the defendant sustained loss and damage by reason of
the insufliciency of the plaintiff’s plan or work, the de-
fendant was entitled to 7ccoup the same in this action.

Low v. Forbes, 14 111., p. 423.
Iliggins v. Lee, 16 I11., p. 500.

We think the Court below erred in refusing the first in-
struction for the defendant, for the reasons already stated.

We also think, that the Court should have granted the
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defendant’s motion for a new trial, for the reasons stated at
pages 49 and 50 of printed Abstract.

We think the verdiet clearly contrary to the instructions
given on the part of the defendant.

We are aware, that your ITonors will not reverse a jude-
ment merely because a verdict is contrary to the evidence
in light and trivial respects; but, in a case like this, where
the verdict was clearly and manifestly against the evidence,
we do not think your Honors would refuse to reverse the
judgment and grant a new trial, if there were no other
grounds to warrant such reversal.

Higgens v. Lee, 16 I1L., p. 500.

The jury rendered a verdict against the defendant and
in favor of the plaintiff for $1,397.22. Did the evidence
support the verdict? We insist that it did not, and that
the judgment ought to be reversed and a new trial granted.

J. B. HAWLEY, of Counsel for Appellant.
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PLEAS, &c.

v August, 31st, A. D. 1859. The appellee, sued out
of the Rock Island Circuit Court, his summons in
assumpsit, against appellant, returnable to September:
Term following. Damages claimed $2000.

On the same day the Sheriff returned the writ served

On the same day the appellee filed his declaration in
3 assumpsit, containing the common counts in the ordina-
ry form.

2
2

5 On the 19th of September, appellant filed its plea of*
the general issue.

5 At the May Term, A. D., 1860, a jury was empan-
nelled, and trial had, and on the 15th day of June, a

7 verdict was rendered for the plaintiff in $1397.22: de-
fendant entered its motion for a new trial and in arrest
of judgment..
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7 June 22nd. The defendaut’s motions in arrest of
judgment and for a new trial, were heard and over~
ruled, and final judgment was rendered for the plaint-
iff. Defendant prayed an appeal. Defendant required
to file his Bill of Exceptions, and bond in $2,000, with

8 Stillman W, Wheelock, as surety within ninety days.

8. August 8th. Defendant filed its bond in due form
in $2,000, with Stillman W. Wheelock as security.

o August 18th. Defendant’s bill of exceptions, duly
signed and sealed by the Judge.
Bill of Exceptions.

The Bill of Exceptions shows that on the trial plaint-
iff called as a witness HIRAM PITTS, who testified
as follows :—

H. Prris’ TESTINONY. 10 T 6yt Moline, and have since 1850, was elected
Sec’y of def’t. company in May 1857, and continued
until Fall of 1858; pI’ff served def’t as a hydraulic en-
gineer during that time; the Co. were making improve-
ments—the work commenced in May or June, 1857,
and continued until cold weather; plaintiff superintend-
ed the work—surveyed the river—made plans and
specifications, and the monthly estimates of the work
done. PI'ff' continued subject to order of the Co.,
sometime after the work closed; he went East some-
time in the winter, expecting to return; he remained
subject to order of the Co., until about the 18th or 20th.

Rof Oct. 1858.—He notified us when he went East, that.
he did not get into any other business.—

Plans for the improvement were submitted to pI'ff
by different members of the Company, and he and they
finally settled upon one. A contract for the work was
let to Williams and Parsons; they commenced in June

or July, 1857, and worked until about Nov. 1st. The
work was not resumed the next Spring on account of*
high water, and in June a proposition was made for a
purchase of the whole property of the Co., by Reed &
Goodwin, for themselves and others; In Oct. 1858,
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the then stokholders transferred to Reed & Goodwin,
all their stock ; previous to this transfer the stockhold-
ers were Hiram Pitts, D. B, Pitts, Elias S. Gilbert, Johm
P. Cook, John Deere, H. F. Sickles, and T think, Cook
& Dillon ; these were the principal ones.

11 Witness was then asked, *Who of these stockholders:
lived at Moline,” for the purpose as plaintiffs’ counsel
stated of showing an implied undertaking of defend-
ant to pay for plaintiff s services. Defendant’s. counsel
objected, for the reason that the law will not from this:
circumstance alone, imply a promise of the defendant
to puy; Zhe Court overruled this objection, und defend-

ant excepted.

Witness replied, “Most of these parties lived- at
1Moline.” Witness continued:—<T employed plaintiff;
representing myself t> be the Co’s. agent. No written
contract was entered into to pay— We sef ki to work,
and told kim we showld want him until the job was com-.
pleted, 1 should swy the Co. emploved him, that the
directors and nearby all the stockholders were present
when he was employed. There was an executive com-
mittee appointed to do all this: J, P. Cook, Cyrus
Pitts and John Deere.

Witness was asked by plaintiffs’ counsel, “Who of the:
Co., if any were present while the work was progress-
1sing?”’ Defendant’s counsel objected. Because the fact
that members of the corporation were present while the
work was progressing doth not show or tend to show
a liability of defendant, to pay for same. Court over-
réruled the objection. Defendant excepted. Witness ans-
wered, “The stockholders residing at Moline were.
present, occasionally.”

17 Witness continued, “Cook and Dillon resided at
Davenport, Iowa,—about four miles from Moline:—
they were there oceasionally, the price to be paid for
plaintiff ’s services, was never agreed upon. Ihave
soree experience in such matters—from having em-
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ployed men in my own business sometimnes. Witness.
was here shown the
Account FiLep wirH PraiNrire’s Narg,

as follows :—

17. 18, “1857. Moline Water Power and axufacturing Co., g
To LORAIN 1i. NICHOLS, Dr,

May 11. To traveling expenses from Rochester to Moline, $ 20.00:
25. * stationery for use of Company, - - - 2.00

June 23. ¢ price of one axe, - - - 5 - T6
Nov. 7. “ Amount paid D. Pagin for assistance, - - 3.00+
“ 22, “ money advanced for board, - - - - 100.000
L “ traveling exponses, < - - - = 25.000
one years salary as engineer of said Company, 2,000.00

makingout estimate by requestof 5.J. Goodwin, Treas.  20.00°

————

. 2,170.75

By cash, - - 170.76

—

Balance duc, - - - - - - 2,000.00""

18 Witness continued: I should think was a reasonable:
bill for plaintiff’s services for such a time,—it is-cus-
tomary to pay expenses of cngizeer exclusive of salary.

18 Witness was then asked by plaintiff’s counsel,
“Please state what yow know asto each item of the
balance of the bill.” Def'ts counsel objected, because:
as to theitems of saidk ucconnt charged for board and
traveling expenses, there was no evidence to show that
def’t had promised to. pay the same. Nor as to. the
other items of said! account, had it been shown that

1wDef’t authorized PPff to purchase same. Court over~
ruled this objection. Def’t excepted. Witness an-
swered, “‘PI'ff bought an axe worth 75 cts, he paid:
Pagin $300, he paid his own board, at least he engaged:
it,—should think $100 a reasonable charge for it ;—the.
charge for traveling expensesis reasonable and correct,
I understood from these parties that they employed
him to make an estimate. In my judgment $2,500
would be a reasonable salary for an engineer per year.”

Witness was asked by counsel for pl'ff; “While this.
work was progressing did the directors hold meetings T
if s0, when and how frequently ?”” Def’t’'s. counsel ob..
jected; 1st, Because the quesﬁon is leading; 2nd,.
Because it is irrelevant.

20 The Court overruled the objection, defendants ex-
cepted.. Witness answered, ¢‘They held regular and:
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apecial meetings frequently.”—Witness was asked by
-pl'ff’s counsel, “Was pI'ff present at these meetings
if so what did he do, if any thing.” Def’ts counsel ob-.
Jected to this question as irrelevant, and as leading,
Court ovecruled the objection, def’t excepted.
2t Witness answered: “He was frequently present, he
made his reports, and was consulted as engineer.”

Cross Examination.

21 On cross examination, witness testified'as follows :—
About the time we proposed to commence work, I
was requested to write to New York, to get an engineer |
—think I wrote first to Col. Reed;, saying we: were:
about re-organizing and should want an engineer—he
corresponded with me and recommended this man. I
wrote individually to Reed before the reorganization;
the Co., had been erganized some three or four years
before and' the property had been in litigation;—the-
charter was finally, in Fall of 1856, transferred to Pitts,'
Gilbert & Pitts ; the Co., which employed pI'ff was or..
2oganized in fore part of May, 1857. The charter pre--
. viously belonged to Pitts, Gilbert & Pitts.

Witness was here shown a letter marked “A.” This:
is a letter addressed by myself to Col Reed. I wrote
it for the purpose of procuring an engineer; don’t know

~how the pI'f was employed except by means of my
correspondence with Reed; Reed, through my request,
got others to send pI'f down. Defendants thereupon
read to the Court the letter last above mentioned and'
shown to the witness, as follows:

R ARL Moruing, Irts., March 23d, 1857.

Dr Cousin:—I just drop you a line saying that if the
gentleman you spoke of as. engineer is unengaged and
You can obtain him, we think he had' better come up at
once, as the weather at length looks as though we-
might have Spring. Nothing new, etc., %

Yr Cousin,
P. R. Reed, Esq., H. Prrrs.”

3 Def’ts counsel then moved to exclude the testimony:
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of’said Hiram Pitts from the jury, on ground of inter-
est. The Court overruled the motion, and def’ts coun-
sel excepted.

Witness continued on cross examination :—

PI'ff got here about middle of May; he came to our
office,—the office of Pitts, Gilbert & Pitts,—which was.
likewise the office of the Co., at Moline:—he introduced'
himself as Mr. Nichols;—we discussed the plan of im-

#provement at a meeting of the Directors—pl'ff was:
present part of the time; John Deere, J. P. Cook, Cy-
rus Pitts, H F. Sickles, and perhaps myself, were
Directors; den't recollect what was said, at this meet-
ing, think full board was present,—we recognized pI’ff”
as Co’s engineer, and set him to work.

The Executive Committee were not appointed until
after we made the contract with Parsons & Williams.

At the first meeting we requested pI'ff to present -
some ideas fer a plan of improvement; the Directors
cntered into no- contract with him, they set him to work,
and told him Chey would want Lim bl the job was com-
pleted.

Don't know that any resolution was passed employ~

25ing him. No conditions in writing were made as to
the taking of any stock. Iknow of no conditions in
the taking of any stock except in the case of Mr. Deere,
who made a condition as to payments. He gave his
note for stock taken by him. 1t was cashed at Cook
& Sargent’s.

Pitts, Gilbert & Pitts cwned the stock of the Co.,
and the whole concern up to the fore part of May,
1857;—there were then additional subscriptions. I
was present when Mr. Cook and Mr. Deere agreed to
take stock.

26 Don’t know that the condition on which they agreed
to go in was that Pitts, Gilbert & Pitts should raise
money to finish the improvement. This firm was com-
posed of those persons who held the stock of the Co.
I was a member of the firm.
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. Inever knew of any agreement, as an inducement fo.
€ook & Deere to go in, that Pitts, Gilbert & Pilts should:
raise money to finish the imprevment, and should pay
the engineer and contractors. ! did not mean to say
in my direct examination, that there was any express
authority for continuing pI’ff subject to Co’s order after

2the went away,—don’t know that there was. T corres-

ponded with him as Sec’y of the Co.
When pP’ff came on we set him to work. Don’t know
that there was any resolution passed employing-him,
*8The directors made a verbal contract with him ; all
there was of it, was that they set him to work; all the
Directors were present.—awe told him to go on until the
J0b was completed. I presume I told him this myself,
The firm of Pitts, Gilbert & Pitts did not employ Plain_
tiff, to.my knowled"e
20 I should have known 1t if they had I think we
paid pI’ff' some $200 to $300.

Witness. was here shown an account marked “B 22

Have seen plaintiff write—know bis  hand writing,
this is his witing:—T%e credit for boaid there, Za/Zor.
bill, I know nothing of. 1 was served with a subpoena
to.produce it but did’nt find it.. Said account, “B” is

as follows :
20 “The Moline Water Power and Marufacturing Co.,
: To L. L. NICHOLS, Dr.
Dr. e Cr.
Mu_\' 1. Truvel expenses, $ 20.00{June 23, 1857. Cash, $ 2.00
“ 25, Stationery, 2.00)July 4« i) - 20.00
June23. 1 uxe, ol oy, { 32.00
Nov. 7. Acct of D. Pagin, 3.000 <« 30, 100.00
“ 22, Board, 100.00{Aug, 29, 10.00
4 Travel expenses, 25.00|Oct. 4, « Clothing storo
Bept. 3.1858. Making out an bill, 30.40
estimate by request of U GE Cash, 10.00.-
S. J. Goudwin, 20.00{Nov. 7. Ordor on Sick-
One ycar salary, 2,000.00 los, 42.50
) A Ol My orderin fa-
$2170.75 vor of Mra.
SIS Taylor, 100.00.,

$ 346.00
Balance, 1823.25.

$2170.75

3 Think pI'ff, when he went away mentioned a hoard
bill at Mrs, Taylor’s which he wanted paid—Taylor-
then owed' Pitts, Gilbert & Pitts for rent :—he contest-.
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ed our claim. We settled with him as well as we could..
This order was not brought into the settlement. Plain-
tiff superintended the building of the dam at Moline—
the one def’t contracted with Parsons & Williams to
build.

-31 - Pitts, Gilbert & Pitts owned considerable land about
Moline: Mr. Gilbert owned a place in Iowa, oppo--
site :—

The pI'ff did-two or three little jobs for Pitts, Gil-
bert & Pitts, outside of the Co.’s works—: During the
time, he has charged for here, he surveyeda town
plat for Pitts, G. & Pitts. We expected to pay him
or the Co.,—it might have taken him two or three
days—; he also went over the river, to see about some
matters for Mr. Gilbert.

32 The contractors, Parsons & Williams, were paid by
Mr. Gilbert, the Treasurer of the Co., and sometimes
by me. [Here witness was shown a promissory note
of Pitts, Gilbert & Pitts. to Parsons & Williams, for

-$578—, dated August 30th, 1858—due in sixty days.]

33Witness continued, this note was given in payment of”
what was due Parsozs & Williams on the work engin- '
eered by pI'ff. We thus settled with them at their re-
quest ; we were under no obligations to them, it was
entirely gratuitous. Before this I think they never got
any payments from Pitts, Gilbert & Pitts.

38 The Co., which existed when pI'ff was employed
sold out to Reed & Goodwin about 18th of October,
1858 ; Sale was consummated at our office in Moline.
Reed & Goodwin were present ; for the Co., there
were present members of firm of Pitts, Gilbert & Pitts.
Mr. Deere and John P. Cook; Mr. Davenport, & broth-
er-in-law of Mr. Reed, was also present. Don’t recol--
lect that Reed objected to closing up the sale,; on ac-
count of Nichols’ claim.

Witness was then asked —“Did not Mr. Reed object .
to closing up the bargain on account of this very claim
of Nichols’, and did you not at the interview at which.

asthe bargain was finally consummated at your office in:
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Moline, about the 18th or 19th of October, A. D. 1858.

in the presence of Mr. John P. Cook and Mur. Daven-
port, orin the presence of them and others, say to
Mr. Reed, that you, Pitts, Gilbert & Pitts, had employ..
ed Mr. Nichols, and that y'ou, and not the Water Pow-
er Company, were responsible to him, or words to that'
effect ?”

35 Witness.answered, “I don’t recollect that I did. [
have no recollection.that Nichols’ claim was specially
mentioned,—it came in and was talked of with the rest:
he required us t> pay oft' all the indebtedness of the
Co., before he would make the contract.”

35  Witness was then asked: “Did you not, at the in-
terview at which the bargain with Reed & Goodwin was
finally consummated at your office in  Mboline, in the
presence of Mr. John P. Cook, and Mr Davenport or
in the presence of those and others, say te Mr. Reed,
that Pitts, Gilbert & Pitts, and not the Water Power-
Company, employed Nichols as Engineer, and that you._
had paid him up, ov woirds to that elfect ?”

36, Witness answered, “I don't yecollect any thing of it.
—1I don’t recollect saying anything to that effect.”

Witness continued. I told them thes, that he had.
been paid something, don’t recollect that I told them
we had him nearly all paid‘up, and  would soon pay
him the balance—don’t recollect that I saic anything
to that effect. They required that all the indebtedness
of the Co., should be puid before they would consummate,
the contract.

Think I represented to them then that something
had been paid Nichols and something was due him.
We did net represent it to .be a large matter of course,
as we were interested, not to make it look worse than

. it really was :—didn’t tell Reed that the Co. did it over
pI'ffy anything. I have the books of Pitts, Gilbert & .
a7Pitts here. [These books shown witness]. These are
their books— their Ledger, Day Book, and Journal. I
have no very friendly relations with the present Co..
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Tconsider that they have not acted very: manly—-
and I don't feel good toward them.
Re- Ezanunation.

31 On re-examination by pI'fi’s counsel, witness was-
asked, “What is the cause of the feeling between you:
and the present Company ?”

Def’ts counsel objected,—Because the matter in..
quired of was-immaterial and irrelevant:: Qourt over-
ruled the objection, and déf’t'excepted.

Witness answered: “The failure on their part to per--

ssform their agreements, by which we lost thousandg.of *
dollars,”

Witness continued. The pI'ff was very attentive to
the work of the Co., and never absent when wanted.

: Necond Cross Examination. 4

3% On second cross examination, witness said the debt
to contractors, Williams & Parsons; was paid by a sale -
of property under a chattel mortgage given by Pitts, .
Gilbert & Pitts, to seoure it.—

Third Cross Ezamination.

We called upon the other stockholders to help pay
this debt :—they refused to do anything—we called.’
for twenty-five per cent upon their subseriptions.

© I called upon Mr. Cook, for money ugon his sub-
seription, and not- as a favor to Pitts, Gilbert & Pitts : -
—also upon-Mr. Deere ;—he gave his note.for $1250,
twenty-five per cent of his subscription.

#  Also pI'ft’s counsel called as 3 witness Cyros Prres,-
who testified as follows :

I live at Moline—and have some four years—first !
stknew pl’ff in Spring of 1857—I became President of "
the Co., in May of that year and held the office until
we sold to present Co.: pI'ff became engineer of Co.,
in June : [Witness describes duties of pI'ff.] Was
with him at meetings of Co.—His office was thé office -
of the Co., and also of Pitts, Gilbert & Pitts. Couldn’t
say who set him at work. It was by a common un-.-
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derstanding that an engineer should be sent for, —
could not say {hat the Co., was organized at that time-

42 The plan of improvement drawn up, and presented
by pI'ff, was adopted by the Co., the work was after-
wards commenced by Parsons & Williams, and prose-
cuted by them—pl'ff superintended it. PPff was en~
gaged thus until November, when he left—. Work was.
not then complete—it was expected te re-commence it
in the Spring. I understeod pl’ff was retained.

This T understood from my knowledge of Co.’s op™
erations.—

43 The Co., did not resume the work—a proposition
was made for a sale in June, 1858,—and the sale was.
consummated in October foilowing;—This as a sale
of the stock and property of the Co., and of land ad-
joining. The stock was transferred to Messrs. Recd &
Goodwin, and other parties in New York.

Cross Lzamination.

There was no written contract between Co , and pP’ff*
—Think at a meeting, when: plans were discussed, and
when Williams & Parsons were employed, some talk was.
had about an engineer; and I think pI'ft was recognized
as the engineer of the Co. ;—Think Mr. Cook was pres-

ssent at this meeting; I don’t know of any employment
of him prior to this, understood this meeting as a recog-
nition of him as. engineer . I know of no agreement by
which he was employed before this; he had previous-
ly presented his plans in public, and it was talked over
then. It was finally decided to adopt his plan. The
pI'l’ was recognized as an engineer, what he had done-
was accepted. He superintended the work as long as
it was carried on that Fall, and was to continue until it

gswas completed.  Don’t know of any further agreement
to employ him, except that he continued and was rec-
ognized as such; Dont know that anything was done
to retain him when he went away,—that any meeting:
was held :—don’t kiiow of arly person who was author~
ized to employ him to return, having done so. I was
one of the Executive Committee ;—don’t know that
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they, by any vote, employed him to return, or of any

meeting, formal or informal, at which he was so em-

ployed, or of any assent of the Executive Commitlee-
to his being so retained ; all I know of it is, by a con-
versation between him and myself.

4 Before pI'ft came out here there was an old dam
across the river at Moline—; it is not now there, nor is
the one engineered by plaintiff : the dam built by plft"
was the second one that was built there.

4o Plaintiff did some work for Pitts, Gilbert & Pitts—
and laid out a road up the bluff for me —I did not pay
him for it.

Le-Eramination.
There was no .meeting in Ifall of 1858, to turn:
pl'ft off.

PI'ff’s counsel also called IL F. Sicrirs, who testified .
as follows.:

46 I know-the- parties, have lived at Moline - about six
vears:—lIave. knowrs pU'lf’ singe the time he com-
menced as engineer of the Water Power Co., in May or -
June, 1857.  The first meeting of the Directors which -
[ attended, was held to consider plans for the improve-
ment.

41 They received the plan presented by the pl'ff, and
after discussion, adopted it : couldn’t say whether the
Board was full then or not ;—think no work had been
commenced before this. Should think pI'ff had been
at work there about a month before this: - think thal,
about this time a contract for the work was let to Wil
liams & Parsons; Think pl'ff was at that weeting, by
a resolution, retained as the:engincer of the Company,
to superintend that work. He did superintend it as
long as it was continued, which I think was until No.
vember.

I was a Director of the Co., until about Oct. 1858
Don’t know that pI'fi was ever discharged,—should
asprobably have known it, if he had been; PI'ff was
generally present at the meetings of the Co., and we al-
ways consulted him as engineer..
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Pn June 1857, myself and my brother purchased. of”
the Co,, the Moline Mills, and took a deed of it. [Wit-
ness here shown a deed.] This is the one.
Cioss Ezamination.

48 Ibecame a member of the Co., in June or July :
think it was shortly after this that the first meeting of
the Directors, of which I have spoken was had; there-
were present, Hiram Pitts, B. S. Gilbert, John P. Cook;.
Cyrus Pitts, John Deere, and myself; these are all I
remember. This was the time pI'ff was recognized as.
cngineer.

49 My memory is that plaintiff was employed as engin--
eer of the Board, by vote and'resolution.

Plaintiff’s counsel also called as a witness E. N, Par--
soxs, who testified, &c.,

49 ] am of the firm of Williams & Parsons, referred to.
here——; have-lived at Moline three years :—know the
parties—have known pl'ff since 1855. He came to
Moline about the middle of May, 1857. was engaged
in taking survey’s of the river, for the purpose of cre--
ating a water povwer.

% PI'ff was engaged thus from middle of May, until the
tenth of November. After our contract was.made, he-
had general supervision of the work; we worked un-
der his direction as the engineer of the Co. work:
was not completed when we stopped.

s PI'ff also called Cuas. H. Stopparp, who testified as-
follows :—

51 I am a surveyor and civil engineer—have been about
sixteen years. I am not acquainted with hydraulie
engineering ; bhave been engaged in it some little; I
know something about the Moline Water Power: have
seen it.

Witness was asked by pI'ff’s counsel,. “What in
your opinion would be a fair compensation for the ser-
vices of a civil engineer for a year 7

Def’t’s counsel objected, because the witness hath:
not shown himself to.be acquainted with the matter in
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question ; and, because, The question is irrelevant—;
it not having heen shown that the pl'ff was employed
for a year, or by the year. The Court overruled the-
ohjection, def’t excepted.

5 Witness answered, “I should say from $1,000 to
$10,000, according to his ability, and the importance
of the work—-; not very often so high as the latter. I

'

know very little about this work.”

PPfI”’s counsel then asked: “From your knowledge:
of this work, how much in your judgment, would he-
a faiv compensation for a good competent civil engincer:

engaged in it by the year?”

Def’t’s counsel objected; because It had not been:
shown that pI’fl' was a “good competent.civil engineer,”-
or that he-was employed for a year, or by. the year.

52. Court overruled the objection ;. Def’t excepted.

53. Witness answered, “I should nob expect to get the:
services of a competent engineer for sucha workas
that for less than from $2,000 to $3,000at the iime-

when this work was done.”

PI'ff then asked witness, “What would the work of

zuch an engineer he worth {rom May to December.”

Def't's counsel object, because The question is ir_.

relevant to the issue.
91 The Court overruled this objection; defendant ex-
cepled.
Witness answered, “More than half the salary.”---
Cross Examination.
Witness testified on cross examination, as follows :
[ have practiced my profession in New York, Iowa,

llinois, Pennsylvania; I regard the reputation of

an engineer as affecting the amount of the salary. Per-

sons who have not much reputation, do not, in general, -

command so high a price for their services, as others.

551 should charge two thirds of a year’s salary, for a-
Summer’s work : don’t know that this is the usual cus- -
tom. My engineering has been mostly railroad engin--

ecring,
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PI'ff then offered, and read swithout objection, a:cer--

s s1.tain contract between Nelson L. Williams & Elizur W.
Parsons, of the first part, and the Defendant, of the:
second part, dated July, 10th; A. D. 1857—and by
which in consideration of certain sums of money agreed’

to be paid them. The parties of the first part agree to
construct for the party of the second part, certain piers»
walls, and other works mentioned in the specificaticns-

attached thereto —, and which specifications are as fol--
lows:—

- The improvement to be made by constructing a dike

composed of stune piers placed forty-five feet aparti
from centre to centre, and ‘of timber and plank. The-
first pier to be placed at the intersection of the line of
the East side of Sickles’ Mill,.with the line of the
North side of Chamberlin & Dean’s saw- mill; the
direction of the dike for onc hundred and cighty feet to.-
be parallel with the North' end of Sickles’ Mill; thence-
curving to the right with a radivs. of 1400 feet, a dis--

6stance of 405 feet ;—thence on a straight line, tangent:
to the. last mentioned curve, a distance of 450 feet ;
thence cuiving to the right with a radius of 300 feet,
a distance of 45 feet; and thence by the most practical
direction to connect with the shore. A connection to-
be made at the upper end with the south sidé of Cham-
berlin & Deans’ Saw Mill, by the most practical way,
&e.

The height of these piers will be about 18 feet; the-
top of each to be one foot lower than the level of the -
door sill of the basement of Shaw & Reed’s Store. The -
piers to be four feet by twelve feet on top; .the front
end to be vertical, the sides to batter one inch to the..
foot, and the rear end to offset five inches to the foot,
increasing in size downwards.

The masonry to be laid in courses of not less than .
twelve inches in thickness, the sides to be rock dressed,..
but the front end of each to be face to % inch joint. The -
breadth of bed . of the face stone, shall not be.less.
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than 18 inches, but if the thickness of the course shall*
exceed 18 inches, it shall have as much breadth of bed
as height. Bach course shall have a bend with the
course on which it rests, of at least six inches, and
sseach course except the bottom one shall have at least
two headers on each face extending back from the face:
two thirds of the thickness of the walls. The beds and
end joints to be dressed to one fourth of aninchijeint;:
the whole to be laid in mortar made of the best: quali-
ity of hydraulic lime and clear sharp sand,.in such pro--
portion as the engineer shall direct, &ec.

A sill nine inches by fourteen inches, shall be bedded':-
and bolted to the rock immediately in front of:the: piers -
the whole length of the dike with bolts of: one inch di--
ameter, entering the rock from 18 to 20 ‘inches, once in:
four and a half feet. The top of the sills to be 173
feet below ihe top of the piers. Into these sills, posts-
8 by 12.inches, are-to be framed once in' 4% feet, 16
feet and 11 inches long from shoulder to shoulder, the
face of each post to be 2 inches back of the face of the
sills. On the rear side of each post two boxings, one
inch deep, and two feet lengthwise of the post to be-
made to receive the supporting beamsand ‘braces. Each:
beam to be bolted to each alternate - post between the
piers with two bolts of one inch ironyand to the inter- -
mediate posts with one bolt in each. Each alternate -

»post to have two braces at an angle of 45 :degrees, the
lower ends set into the rock, and the upper ends bolted
to the posts with one-inch bolts: Each post to be se--
cured to the sill by a mortice, and tennon, and by a.
wrought iron T., bolted to each side of the sill and to -
the sill in such'manner as to allow the bolts to be with-
drawn and the post removed, and another inserted’,
whenever it becomes -necessary for repairs.—

The top of the posts to be capped with a plate 8 by
12 inches running the whole length of the dike, the -
front side of the posts to be planked with two inch:
plank, leaving 8 gateway  spaces. 46 by 48 inches be--
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tween-each pair of piers.” Then follow: specifications:

in regard to excavation: as to. which no question is
raised.

6 The witness, E. N. Parsoxs, was then recalled, and:
on cross examination testified :as follows ::

I Jenew of the haring of the plaintiff. I saw-hin in New
York before he ever came out here, and told him Piifs.
Gilbert & Pitts wanted an.Engineer to do some worl: on
the water power at Moline ;- he said he-wonld come ; T
then sent word to Pitts, Gilbert & Pitfs. 1iwaited some
time without hearing from them, and then came on to -
Moline. M. Gilbert and Mr. Pilts told me to write -
to pI'ff to come on, and I did so; he came pretty soon
after. Hiram Ditts gave me these directions; He
came on and after that they made their own bargainss
—I don’t krow that any new bargain was made; he
went to work for Pitts, Gilbert & Pittsz -1 say so be-
cause I know-of no one else that employed him.

Re-Eyamination:

70 I was living in same town with the pI'fi; I employed
him by Mr. Reed's request ; Reed is now President of
the Co. I didw't then know of the existence of this cor-
poration, the Water Power- Co.: I didn't when I em-
ployed the pl' f, know or speak of anybody but Piits,
Gilbert & Pitts: 1 employed pl'ff to make & survey of
the Water Power—this was probably in March or Feb-
ruary, 1857,

71 Here def’t moved to exclude all the testimony of
witnesses Hiram Pitts, and Cyrus Pitts from the jury,

on the ground of interest ; The court overruled the -
motion, and def ’t excepted.

71 PP then called Danirn Gorpoxn; who on direct ex-
amination testified as follows :

Thave lived at Moline several years—; in fore part
720f the summer of 1857—I became acquainted with
pPft: eaw him at work there as an Enginger, from time

to time until fall.  Don't know the value of his servi- -
e,
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7 AMos Strryax for plI'fl testified as follows 1
Tam a civil engineer and surveyor ; have been active--
ly engaged as such since 1835. Think $2,000 per
year, a fair price for an engineer’s services in 1837,

13 G.T. Tavror for the pI’fl’ testified that  the services
of a competent engineer, on a work like the water -
power at Moline, would he -worth per yearfrom $2,000
to $2,500.

13 Cyrus Prrrs, being recalled testified on-direct ex. .
amination, as follows :

The pP’ff was the Co.’s engineer at the time the

work was being carried on by Parsons & Williams.

15 PPi’s counsel then recalled the witness Hiran Prrrs,
who on direct examination. testified as follows -

[Witness was here shown two letters addressed to
the pI'ft' ] These are in my handwriting. 1 wrote and
sent them to the pI'fi. [Witness was here shown two
other letters] 1 know the handwriting of S. J. Good-
win: these two letters last shown me are in his hand-
writing—Goodwin' was not Treasurer of the Co., when -
these letters were written. He is reported o be now;
—when I wrote these letters I was Sec’y of the Co.

15 PUif’’s counsel thereupon offered in evidence the two
letters last mentioned written by the witness to

"the pI'fl. Deft’s counsel objected. 1st. Tor want of
authority in said Pitts to write said letters;—2ud.
That the writing thereof had not- been proven -to the
Jury, but only to the Court. 3rd: That the letters
were irrelevant.

The court overruled said objection, and defendant
excepled. Thereupon .said letters were read as fol- -
lows:

Mourxk, 111, Teb'y 19, 1858,
“L. L. Nichols, Esq.,
Dr Sir:
77 Yours of 13th is rec’d; we are now waiting the arri-
val of 3.or 4 gentlemen from .N. Y., with \;'hom we
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have been negotiating, to decide in rezard to our oper=-
tions the coming year. We hope to sell them a por--
tion of the property, so as to provide means for the
improvement.—Will write you the result. If we suc--
ceed we shall of course want your assistance.—
Yours Truly,
HL Preos?

“Mowxg, ITrr., April 2nd, 1858,
“L. L. Nichols, Esy.,

Dr Sir: Your favor of Feb. 13,
was rec’d and laid away for answer, and I had supposed
I answered it about 2 weeks after, but Mr, Post rec'd a -
letter since, and from that, and from his recollection I -
think I must have been inerror. In regard to the im- -
provement we had supposed we should have been ready
to commence before this time. We have had P. R.

"Reed making arrangements in N. Y. for some Lwo -
months past, so as to be prepared to go on the comning
season —We feel very confident that he will succeed, -
but do not know how long it may take to perfect the -
arrangements, and shall want your services whenever
we can ascertain. - We do not think you wiil run any
ik in moving out here at once.—

Your’s Truly,
Hiram Pirrs, Sec'y.,
Water Power, Co.”

S0 PTf’s counsel also offered to read to the Jury the -
lotters of Goodwin to the pI'fl. Def’ts counsel object.
ed, 1st, That the writing thereof had not been proven
to the Jury. 2nd, That said Goodwin was not, at the -
time of writing the same, a member, officer, or agent of
the Co., defendant. The Court overruled the objection, -
and def’t excepted.

The letters were then read as follows :

Cuicaco, Ivt, June (9th, 1858.”
81“L. L Nichols, Esq.,
Dear Sir: T have just returned
from Mboline, where I have been together with Mr. -
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Reed of Onondaga Co., the past week, negotiating with"
Messrs. Pitts, Gilbert & Pitts, for the Moline Water
Power and Man., Co., property. I should like to see -
you and have some conversation with you about your

returning there soon to take charge « as engineer of
the unfinished part of the improvement contemplated
hy your specifications; and for that purpose would like -
to meet you at Rochester. If convenient for you to
come there, I would see you in the office of the De-
pot. Respectiully Yours,

SaMveL J. GoobwiN.”

“Movrvg, InL., Aug., 29th ’58.
4L, L. Nichols, Esg.,
Dear Sir:

On my arrival here T’
find the water is altogether too high to do any work at
present except to get the stone and timber ready ; we
have made a new bargain  with Messrs. Williams &
Parsons, which is that you are to make a new estimate
of the work which we propose to do; and the price you -
fix is to be the price they agree to do the work for, as
in consequence of the difference in the money market
now, from what it was when you made your former es-
timate, the work can be done for much less than it
could then. Now we want you to make out a full
sstimate of the entire cost of doing the work .
Please make this out and send it to me as soon as you
possibly can. Just as soon as the water is down, so
that the work can be done, we will send for you.

In haste Yours,
Sanm. J. Goopwiw.”

3 PPff’s counsel then produced a deed of the Defend-
nt to H. I, Sickles, ¢f. al., dated June 20th, A. D.
1857 , and read therefrom, a covenant of the
srantor therein, to furnish to the grantee a quantity of
water, “predicated upon a seven foot head, in. accord-
ance with the survey's, plans, specifications and esti- .-
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mates of Lorain L. Nichols, the engineer of the party”
of the first part, ete.”

&4t The plaintiff then called Harvey Post, who on dircct
examination testified as follows : I have lived at Mo-
line since 1857 ; .was present ata stockholders meet-
ing of this Co., in fore part of that year; they called
for the Engineer's Report, which Mr. Nichols read. 1
had assisted the pPff' in making the surveys. I was

$clerk for Pitts, Gilbert & Pitts that season, and kept
their books. IKnow of payments having been made o+
bim by Pitts, Gilbert & Pitts.

Cross Ezamination.

s5 L was present at first meeting of the stockholders -
of the Water Power Co.y after I came to Moline,—say
in May or June 1857; There were present Pitts, Gil,
bert & Pitts, Sickles, Decre, and a large number of oth.
ers, who afterwards became -stoclkliolders; that was a -

public mecting of the citizens interested in the work.

36 Assisted pI'ff perhaps two or three weeks, in deter- -
mining capacity of the water power, and fixing a plan
for the improvement ; after that I took charge of Pitts,
Gilbert, & Pitts’ books, and that occupied all my time. -
[was not employed by plyf, and was not paid by him.
Lwas employed by Piils, Gilbert & Pitts, and paid by
therr—and the time T worked with pl'ff was charged to
the Co.

Witness was-here shown books of account of Pitts.
Gilbert & Pitts, and requested to refer to the account
of the Defendant in the Ledger, and having made such
reference, said I do not find the charge made here to
the Water Power Co. I was directed so to charge it.
Witness also referred to his own account in said Led-
ger, and stated that he did not then find any credit for
the time during which he assisted the pl'ff; fut that
this was yncluded in his year -—

Witness then rend to the Jury, the account of the -
pl'ff in the aforesaid Ledger as follows :—
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Dr. L. L. NICIHOLS,

1857. |
June 23|To Cash,
July 11f¢ «
wogple .
Aug. 28
Oct. 5Susan Lerlizheimer,
Nov. 21{To Sickles & Bro.,
Oect. li' “ Cash, I 10 Oll:‘;

1838, i

Jun, {0 @ [ sojool|

Witness being requested to turn to theaccount of the-
Def’t in said Ledger, referred tothe same, and having-
examined the same deposed that none of the items so
chavged to the pI’ff in the foregoing account between
said pI'ff aud Pitts, Gilbert & Pitts, were charged over -
to the-Co..

8  PIil’s counsel then recallod Hiram Pirrs—and asked -
him to explain the manner in which - the - books were °
kept with' Nichols and the Def’t.

g8 Del’t’s counsel objected, That the books for them-
selves show this. Court overruled the -objection, and *
def’'t excepted.

30 Witness said, . The - Treasurer wis often absent:—
the husiness of - the Co.; . therefore, to a large extent
went through the hands of Pitts, (ilbert & Pitts; this -
was why sc large an account was opeaed bhetween our
firm and the Co; these cntrics were made - there be-
cause the Co., had no hooks,—the Co s books were in -
cowrse of preparation.

g The witness was permitted, under the objection of
def’t’s counsel to testify that abstracts of payments
were wnde nionthly, and presented to the Co.,—and
kept with the Co.’s papers.—Thercupon, the Court
said that as these abstracts appeared io have heen in
writing, these writings must be produced or otherwise -
this testimony of the witness must be stricken out.

The absiracts were not producod i-—
go The plaintiff thecevpon rested his ease.

g1 Def’ts counsel then moved to exclude frem the jury -
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so much of the evidence on the part of the plaintiff, as*
relates to each of the items of the plaintiff’s account,
filed with his declaration; and also the whole of said
evidence. Because, 1st. As to the first and sixth -
items of said account there was no evidence tending
to show aliability of the plaintiff, therefor, 2nd. As to -
second, third, fourth, and fifth items of said account,
there was no evidence to show that def’t had ever au.
thorized plI'ff to purchase said axe, or stalionery, or to
employ said D. Pagin; or that def’t had ever under-
taken to pay for the same; or that pl'ff kad ever ad-
vanced any money for board; or that def’t hxd ever™
undertaken to pay the same. 3d. Thabas to tic scv- -
enth item of said account, it had heen clearly shown,

that said pI'ff never was employed cither for a year, or
by the year, and that no undertaking was ever mude
to pay said pP’fi any specific salary ; and that this was
a2the whole of the evidence touching said seventh item.
4th. That as to the eighth item, there was no cvidence:*
to show that pI'f had ever mude any. such esiimate as--

therein charged for.
33 The Court overruled the mo. ;—def % excepted.

Defeadant’s Case.
Def’ts counsel called as a witness Jomx P. oo
who testified as follows :
I know the def’tand plff.

% Iknow Hiram Pitts, Cyrus Pitts, B.S. Gilbert, John
Deere and H. . Sickles of Moline: W; itness then
testified that prior to the Spring of JK,J/ there had
been a law suif, pending in regard to the \mtel power
in which Pitts, Gilbert & Pitts were def ’ts; svhich was
settled—, tht» G. & Pitts purchasing tho stock of the
corporation; that during this litigation, \vituess as
counsel became familiar with the Co.’s charter, and
with the business of Pitts, G. & Pitts; that after,
wards, about Feb'y, 1857, witness at the solicitation
of Ritts, Gilbert & Pitts, weat to w ork to re-organize
the Co.; Thatin June, 1857, he first acquired an in-
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orterest in  Co.; That his subscription was merely
nominal, for the purpose of making him eligible as a
Director—:that in June, 1857, Pitts, Gilbert & Pitts,
witness, John Deerc and H. F. Sickles, were chosen
Directors.

My subscription was in writing—dont remember
precisely what was in it—all conditions were out side-
of the subscription.

% Wilness was then asked, “Was there at the time of

your taking stock in this Co., any pavol agreement.
made by you with the firm of Piits, Gilbert & Pitts, as:*
an inducement to yowr taking stock.”
PT'ffs counsel objected : Court overruled the ohjec-
tion.
Witness said, “There was.”
Def’ts counsel then asked, “What was that agree-
ment ?”
o6 PIfis counsel ohjected ; objection overruled,—
Witness answered, that after the setilement of the
law suif before spoken of, he was vepeatedly importuned -
by the Pitts’ to take stoek in the Co.:—

97 That he declined doing so unless they wouald make -

the improvement contemplated, cither by borrowing

money, or by issuing bonds and selling them for the
money; that if they would do so then witness and his
partner, Mr. Dillon, would take stock, this agreement
was talked of twenty times. Tt was agieed that they
should furnish the material aid to carry on the im.
provement, My contract was that Coolz & Dillon
wwould take $5000 of the stock, in part
what Pitts, Gilbert & Pitts owed us, in case they siue-
ceeded in completing the improvement; this contract was.
with Pitts, Gilbert & Pitts, and not with the Co.; 1
didn’t pay anything for the stock which I took to ren-
der me eligible as a Director, and didn’t get anything
for it, when, in Nov. 1858, I transferred it to the pres--
ent Co; 1 was at Moline when pI'fl first came on here G
[ don’t know of the adoption of any plan by the Direc: -

payment of
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tors, or Executive Committee.

The witness was here shown a book of record, and”
testified that it was the records of the proceedings of
Director’s and Stockholder’s meetings of the Def’t Co.

00 Def’t then read to the Jury—under objection by

pl'ffs counsel, overruled by the Court—a certain by-
law, or resolution of the Co,, from said book—as fol- -
lows:

“At a meeting of the Board of Directors of this Com. -
pany held at Molie, June 30, 1857—present, all the
Directors.—

101 Oninotion, it was unanimously ordered that the Pres- -
dent of the Co., together with John Deere, and John P.
Ceok, constitute an excentive cemmittee, who be and
are hegeby wuthorized in‘their diseretion- to” make con-

tracts and transoct such Dusiveas as they may deem

necessavy for the interests of the Co., provided that
their action shal! be unanimous.
Cyrus Prrrs, Pres't.
Hirvam Tiits, Sec'y.

Witness confinued.” ¥ don’t remember of any meet-

ing at which the plaintift came forward as angineer;

there may have heen such; T remember when Witliams -
& Parscns were employed ; the coniract with them was
approved at o special meeting held July 20th, 1857.

102 Witness referring to the Co.’s records said, that, as
appeared thereby the witness M. I. Sickles was not
present ai thal meeting, T drew the proceedings of
the meeting at which the Co. sold Sickles the mill;
nothing was done then to recognize pl'ff as the Co.’s
engineer. At a meeling of the Directors held May
16th, 1857, Le was recogunized as the engineer in charge
of the werk; I drew up the record of that meeting,
There never was any formal or informal order of the-
directors, or of the executive committec employing the
pPff. T had repeated conversation with the pPff in ref-
erence to how he was hirved there.

wa A lold him just how T stood in reference to the matter,: .
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as I'have already stated ; in this or some other conver=
sation he told me he came en here at the request ef”
Mr. Reed, the agent of Pitts, Gilbert & Pitts; they

were the owners of the stock and charter of the Water

Power Co.

I knew of the sale by this Co., to Reed & Goodwin ;-
it began to be negotiated ia the summer ot 1858, and
was consummated somewhere between Oct. 15th and
Oct. 20th, 1858. They negotiated for a long time
they stuck on the Williams &. Parsons’ claim, and this~

one.

1 Reed wouldn’t buy until they removed these liabili.-

ties. I mean by *they,” Pitts, Gilbert & Pitts; nei-
ther myself, Deere, or Sicklas, were consulted,

The proposition was to purchase, the charter and’
real estate of the Co., and additional real estate which
belonged to Pitts, Gilbert & Pitts. I had no interest
init. About 20th of Cctober, I went to Molie at the
request of Mr. Pitts, or Mr. Gilberl; —found there M- -
Cable, Mr. Reed, Mr. Davenport as his Atty, Mr.
Decre, and Mr. Eickles.

I was there on two or three difierent days. I recol~
lect when Mr. Reed agreed to close up the bargain; there -
were then present hoth the Pitls’, Mr. Gilbert, Mr, -
Reed, Mr. Davenport, and wysell. M. Sickles and
Mr. Deere, were in and out oceasionally. There were
difficulties which Twent out o try and arvange.

15 One of them was the claim of Mr. Nichols—: it came

up, Mr. Reed objected to trading—that plaintilf might
have a claim against the Co., and he wanted to be satis-
fied about it.————T asked Hiram Pitts how much he -
owed Mr. Nichols, and he said * not much if anything,
it certainly couldn’t exceed three or four hundred dol-’
lars.” T went back to Reed & Davenport with Pitls
and Gilbert, there were present the parties I have °
named and perhaps others. I said to Mr. Reed 1t was a
very small matter that was splitting them; then M.
Hiram Pitts made this remark,- It don’t make any -
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wedifference any how : - We employed M. Nichols, and if
we owe him anything we are responsible to him, and’
not the Company ;” he said either “the Company” or
“the Moline Water Power and Manufacturing Compa-
ny;” I have stated his language as nearly as I can
I'tarned to Mr. Davenport—he said that was satisfacto-
ry. Couldn’t say exactly who were present; I have
stated them, as neatly as I can. I went up there as the
Attorney for Pitts, Gilbert & Pitts; they; or some:one -
of them sent for me.

Cross Examination.
100 I think the first business ! ever did for Pitts, Gilbert
& Pitts, was in the suit with Atkinson, before spoken

of—; I don’t think I was employed in this negotiation
as an Attorney. This declaration of Hiram Pitts;, that
they employed the pI'ff, was made in tlie front' part of
Pitts, Gilbert & Pitts’ office; it was a public place,
quite a number were there at times.

It was in the back part of the office that I had the
private conversation. At the time of 'this statement
there were present, Hiram Pitts, Mr. Reed, Mr. Dav-
enport and iyself; and I think it probable Mr. Gilbert, -
Mr. Sickles, and< Sylvester Rced, were also there.
When we went into thé front office, after I made the re-
mark that it was a small matter which split them, Hivam
Ditts said. “We employed Mr. Nichols, we owe him
little or nothing unyhow, and we are responsible Lo him
and not the Moline Water Power Company,” or “the
Company.”—

18 I think I didn’t vote for issuing bonds to raise mon-
ey to complete this ‘improvement. I wasn’t then a
a member of the Co. ; they had been voted, and a form °
drawn up; I was made Trustee in the bonds for cer-
tain purposes. This was to raise funds to complete
this improvement.

I knew pI'ff was recognized as the Engineer of the
Co., there in charged by one of the Co.’s records. I
wanted to know that the water power should be im. -
proved. Ibecame possessed of some stock, which I
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think T bought of Pitts or Gilbert; I did not py for ity
as between them and myself I wasn’t bound to pay for
it; as between the world and myself, I suppose I was.
an absolute stockholder. I never was to advance any
money—mnever agreed to pay anything until it was cer-

rotain this improvement could be completed. This agree-
ment was with Hiram Pitts, and E. S. Gilbert.—They
never pretended that we had to pay any assessment on
stock ; and'we never did pay any, though we let them:
have thousands of dollars and to-k as security this very.
stock. I contracted with the firm of Pitts,. Gilbert &
Pitts, because they owned all the stock: never saw-or
made any contract with Cyrus Pitts, or D. Bénton Pitts,
individually. While this negotiation for a sale to the
present Co., was going on, H. Pitts called on me and
obtained my consent to the sule, not as-a stockholder-
but because I held and controlled these-liens.

Re-Ezamination.

110 What Hiram Pitts called on me for, was to reduce-
liens which I held and controllcd on the property, and
which the new Co., was to assume from some $21,000
to $19,000: when we lent money to them, we always
contracted with. Hiram Pitts, and E. S. Gilbert; the:
notes were always given in the name of the firm.

s10  Def’ts counsel then called Gipeon W. DAvENPORT,
who on direct examination testified as follows :

I know the def’ts; know of the sale of the stock,
and charter to Reed and others, in Fall of 1858 ; was:
present at the sale; the trade had been negotiated,
but they wanted to counsel me in regard to closing it
up. I was present when it was finally agreed to con-
summate the sale; it was in the office of Pitts, Gilbert
& Pitts in Moline. I think it was a little after the

imiddle of October; Mr. Reed, Mr. Cook, Hiram Pitts, .
and E. 8. Gilbert were present, and I think S. B. Reed
also; believe everything had been cleared np before-
that except this Nichols matter; When Mr. Cook came
up, I.stated to him the difficulty ; he was acting for-
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the Pitts’, I supposed for he consulted with them ; i--
ram Pitts and Mr. Cook came into the office where we-
were sitting; Mr. Cook said it was a small matter that
was preventing a settlement, and we had better go on*
with it ; Hiram Pitts then said in substance that there
was little or nothing due Nichols, anyway; I think he
said he had been mostly paid, and that he had been
employed by Pitts, Gilbert & Pitts, and that they alone
were responsible; in this way the bargain was closed’!

up.

Crosss Ezamination.

112 I am an Atterney at Chicago; came to - Molihe as -
the Attorney-of Reed & -Goodwin. Iam a brother-in-
law of Mr. Reed.:

1z Def’ts counsel then read, [unddr objection by pI’ff,
overruled by:Court.] ' The account marked “B,” which::
was shown to the witness, Hiram ' Pitts, and by him
proven to bein the handwriting of the plaintiff, (the-
same set out on page 7 of this Abstract,) and also

1. 14.the letter marked “A,” which was proven by the same
witness, to-have been by him written, as therein - di- -
rected, (the same sct out at page 5 of this abstgact.)

u4  Def’ts counsel then called Jonn DEERE, who on di--
rect examination testified as follows :

I know the parties ; became acquainted with pl'ff in
Spring of 1857. T ownno stock now in this Co. 3
I did tale $5000 in the old Company; there was a
condition annexed to my subscription, but there wag:
no condition in the subscription book; there was -
written agrecment between myself and the Pitts’ about !
it; (witness here produced a writing.) This is it.

This writing was then read to the Jury, as follows: :

Bond of HMiram Ritts and Cyrus Pitts, to John Decre,..

115in $10,000 :—Condition that whereas Deere had taken:*
an intevest in the Moline Water Power Co. “Now if
the said John Deerc shall at any time after one year °
from this date, wish to withdraw from said Company,
and said Hiram . Pitts & Cyrus Pitls shall take said..
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Deere’s stock, and refund to said' John Deere, all' mon—
eys paid' out, or costs expended by the said John-
Deere, in and for said Company, then this obligation
to be void :—otherwise,” etc., dated June 30th, 1857.

Witness continued :

16 I never executed any note for stock, or for assess-
men(s on stock; I did execute a note, but it was for the
accommodation of Iiiram Pitts and L. S. Gilbert. It
wasn't given at the time I took the stock ; Hiram Pilfg,
atd E. S. Gilbert, gave me a bond to indemnify me for
signing the note. (Witness produced'a writing). This
is it: ;

Said bond of indemnity was then read to the jury as
follows :

16 Bond of Hiram Pitts and: E. S, Gilbert, to John

H7Deere, in penalty of $2500. Condition ¢if the said
Hiram Pitts, and E. S. Gilbert,. shall indemnify the-
said John Beere, aguinst all loss, cost, &e., to which he-
may be subjected, by reason of his signing a note of
oven date herowith for $1250, payable to the order of
E. 5. Gilbert, at their request, then this obligation is-
void.”

117 This note was not given for an assessment on stock
or anything of the kind ; This is the o:ly note, T ever
signed for them, or with them.

Cross Examination. ,
This note was given to help Pitts, Gilbert & Pitts
ugraise money. My vecollection is that it was given as
an accommodation note for them to raisc money on to-
complete the improvement of the water power.
Le- Exanvination.
When this note was given, there was no talk about.
stock.
Necand Cross Examinalion.

119 I thought this nole was given to raise money for the

improvement, because I kenew they were bound to raise it.

1o Deflendant’s counsel then ealled Pirer A Dey, who-
on direct examination testified as follows:.
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I'know Mr. Nichols, and the President, and onc or
tivo of the stockholders of the dafendant; am a civil
engineer; have been in the business 14 vyears, and
have been occupied all the time. TI-have been employ-
ed on the Erie Canal; the Cayuga, and Seneca Canal,
the N Y. & Erie Railroad, the N. Y. Central railroad,
the Michigan Southern Tailvoad, the C. &.R.. I. Rail--
road, and the Mississippi & Missomri Railvoad ; I'hdve
had some practical experience in bydraulic engineering;
—have paid considerable attention to the subject. I
engincered the system of improvements last adopted
and carried out by the defendant corporation; at Mo-
line in this Conunty. I know of the race built under -
the supervision of the plaintiff there; I saw it while

120the wall was still standing, and spent some time in ex-
amining it with.a view to using it in carrying on the
improvement. I examined it for ihat purpose. M.
Nichols came to me one day and-explained, in general
terms, the plan ; and said he ‘would send me the plans
and papers ; :I afterwards received them; I came to
Moline a.few days after and saw it; Mr. Parsons, B
Williams, and-Mr. Deere showed it to me, as the work
built by Mr. Nichols, This was at Moline in May and

re0dune, 1859. (Here witness was showrn a ‘fap where-
of a true copy is set out in the Record at page 123, and
referred to the same in his testimony.)

24 Mr. Nichols sent this map to me, the double line
across the river at a b represents Lh old damy the
work in question was a wall vunning down the viver
from the old dam to k— The i with dots

AeY

on it, represents the one which was <ho\“n me as hav-

ing been enginecred by piff, and which I examined ;
the old -dam extended across the slough; until you "ut
near the Moline slough and then there was 2 race and-
a bridge over it—a flume dowu which the water ran to
the wills; on the old dam was a mill which is marked
J on this map. This new race commenced at tha
mill J, and a wooden structure conuecting with the
old dam near the mill, was erected running down on--
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the South side of the mill to some little distance below
the mill ; it then turned at d— to theXNorth ; at the .
corner, d—vwhere it turned, there wvas the same wood-
en structure continued; from d, it - was forty feet into
the river {o a stone pier st ¢, as marked on this map
with which it connected.

135 (Witness here deseribed this wooden structure from
the old dam down to ¢, and the wooden structure he-
tween cach paic of piers, substantially, as sct forth in-
the specifications to -the contract between the Compa--
ny and Parsons & Williams, set out on pages 15, 16, -
and 17 of this Abstract.) The only discrepancy being
in regard to the size of the posts, and the pumber of the
braces in the frame between the piers and above tho
first pier.

120 All I know of the manner in which the power was to
be applied, is what Nichols told me; he said they in-
tended to put in the wheels bﬂiw(‘(n the stone piers,—
and shaft from there over the pond to thie mills on the
shore,—the water was to be let out at openings left in
the plank ; the mills are on the iinois shore ; the dis-
tance from Sickles’ mill to the long pier at ¢ was tweo
hundred and and fifty feet; 1 paced it eut on the old
dam, the dots on the line running down the river from d
to k represent the piers; the planwas to complete the
wall represented in this map running dowa the river, to
k, and there runa bulkhead to the shore—: tie wat er
was to be let out opposite the mills allalong the line of
the wall. The structurc was up as far as the fourth
pier marked f. That was the end of the woul as I saw
it.

127 1l advised the C‘o., to take the wall out ;

my opinion

of the worlk has not changed since then.
Cross Examination.

My father owned a water pow er; 'ml

and helped them build races ; ; have built (w2 races to

run water mills, one at Sencca TFalls, \ Yo I was a

long time employed on .the. Erie Canal. I think I did

|

azned out,
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sy to Mr. Sickles that Tknew little or no tHing abouf
hydraulic engineering.
Direct Exvamination Resumed.

I have paid some attention to‘hydraulic engineering;"
in studying the building of bridges, canals and races,.
one has to study the principles of hydraulics. I don’t
pretend to know anything about the application of pow-
er to water-wheels and this was what T referredtos
when I told Mr. Sickles I knew-nothing of hydraulics:

128 I furnished the plan for the improvement of the wa-
ter power at Moline, which has heen built there by the-
present Co.; I examined'the location, the ground and
the river for that purpose.

For the purpose of creating a water power, I do not’
think Nichols' plan a good one. My first objection was
that timber structure wasn’t strong enough. T thought
the supports, or braces, liable  to accident from any
floating body striking them, as fromice "in the season
of the rivers breaking up.

This structure: was so high that it depended upon the
braces materially for its stremgth: the braces butted
against the rock. The ice'in:the Spring of the year
when the river rose, would be apt toknock them out,

Another objection was that {he shafting was too

long;—Dbeing' so long, would materiully increase the ex-
pense of it; .andit would be much more licble to get
roout of order. T am satisfied ‘the plan  wus a bad ors,
and I think the work which was done, was of no benc-
fit to the Company.
Cross Lxamination.

19" The improvement engineered by me at Moline, is lo-
cated abouf as marked on the map, by the dotted red
line ; it commenced about 160 feet South of where the
race built Ly Nicho's, connected with the dam ; My
plan was fo use the power by letting out the water on
the side toward the mills, and .shafting over the {ail
race—: the wall is Duilt of masonry; a piece of this
wall went out.last winter; I think about thirty feet of
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it. T couldn’t say exactly how much; it was a full
break in. the misonry; it broke toward the Moline
shore; this improvement has two walls, one on the Moline-
side, and one toward the Island, connected by a bulk-

130head. I furnished the plans and specifications for this.
work, but did not superintend the building of it.

My idea of Nichols' plan, was that theice, when the-
diver froze up, and before-it was entirely closed, would-
be moved about by the wind and currents, and would"
knock out the braces on the river side, which supported
the wall; most of the braces were knocked. out-when I’

saw 1.
Re-Examination.

I don’t think the plaintiff ’s work was of any benefit-
to the Co. '

i1 I ordered the whole work t> be taken out, not on-
account of any defect in the execeution of the work, but
on account of the defect in.the plan: I don’t think the
work was of any value to the Co.; not even the pl'if’s
superintending it.  That part of the well buill under my-
plan which went out, fell, not.on account of any defect
in the plan,.as I think; but on-accovnt of the defective ex-
ceution of the work. I didn't superintend the work ; the:
defect was in notgetting thewall down to the rock. They
didn't entirely take off the clay at that place, and when:
that washed oul the wall fell.

The shafting to Sickles’ mill was according to Nich-
ols’ plan, 250 feet long; ivon is generally used for such.
shafting; shafting of this length would have to be-supx«
ported in the middle in some wiy, and according to Nich-
ols’ plan the supports would have to be in. the pondin+
still deep water, and the ice freezingaround them wouldt
be apt to throw them out of line, if it moved at the
breaking up of the river; the supports for. the shafting -
according to my plan, are in some two feet water:.

132 In Nichols’ plan they would be in some ten feet: of\
tater; they would have to be stronger standing.in deep.
water than in.shallow.. ‘
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Second Cross Examination.

Plaintiff’s counsel asked witness, ¢‘Supposing a goad®
engineer was retained and kept in the employ of a par-
ty 18 months, to the exclusion of his being employed
elsewhere, and during that: time performed twelve -
months labor, what would his services be worth?”

Defendant’s counsel objected. 1st, That there was
no evidence to show-that plaintiff was a good enginter,:
or that he had been employed as is supposed by*the-
question, or had performed .12 months labor,” as‘sup::

133posed by the question. 2nd, That the- subject matter-
of the question was not proper wpon:cross~examina-"-
tion.

This objection the Court overruled; :def’t excepted.”

Witness said, “About.$150 ' per month.” I worked
from the pP’ff’s - survey of: the'river in preparing my
plan for the improvement ; I thought' him competent '
to make a survey: I think his  dam wasn’t strong
enough; I didn’t approve of the work'done on my wall;~
didn’t give Williams &"Parsons a certificate that it was
well done s didn't see the foundation laid on that part

B4thich went out; Never saw Nichols' wall tried ; don’t
know of any breaks in the bulkhead of my work; there
were no repairs of it required. There was some stons
and dirt put in there after the water wus let in, bub
that was a part of my plan; on a part of the -whrk, the
bulkhead was not built as I directed, this omission I
directed to be supplied; Nichols’ wall wiis pulled down
before mine was built

Deiendant’s counsel then called B. B. Brayrox, who
on direct examination, testified: I am a civil engin-
eer, live at Davenport, Ia.; have been engaged in en-
gineering twenty-four years. I have been continnous-
ly employed about 19 years of that time; have been
employed as engineer on the Erie Canal, Hudson river
Rdilroad, Chicago & Rock Island Railroad, Mississippi
and Missouri Railroad. Have'nt given hyraulic engin-
eering much atlention. ..
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35 | have built some bridges, but never had much to do
with building dams; Jnever designed any; I superin-
tended the building of the railroad bridge over the Mis-
sissippi at this point; My attenticn has necessarily
been called to the force of currents, and the power of”
water when confined. I know the Moline Water Pow-
er. (Here the witness was shown the map referred:
to by the witness, Dey, in his testiinony, and the tes-
timony of said witness was rcad to him and he was
asked to give his opinion upon that work.)

Witness continued. I was at DMoline before this-
structure was removed; and saw:some part of it siand-
ing, and when I saw it, I thought the' plan of shafting
so far from the wheels to the shore was a bad one; ib
would require heavier shafting, and an extra expense-
in supporting it. I {heught the 'mber work wasn't
sufficiently strong to support the pressure of the water,
and that it was liable to be carriea oway. I shou'd
suppose the freezing of ice srcvad the Lraces ~wheu
there was a gorge beiow the Island of Rock Islund, and

136the river rose would carry those braces out, and throw
tl:e whole down. T didu’t see it tried, but Ihave seen

_operations like it tried'; it would cost more to bruce:

the shafting in deep water than in shallow, and the sup-

ports to the shafting would be'more liable to be injured:

by ice moving in the dam. Isuw the plaintiff’s plius-
in Pitts, Gilbert & Pitts oftice at TMoline, before any

work was done. I went and’ exawined them _ with a

view to bidding for a contract. I didn’t think then it

was a good plan. My opinien is not at all changed. T
dor’t think the plan was worth anything to the Co.;

so far as they used Nichols’ surveys for the other en-
gincer, I should think he ought to be paid for them.
Such a survey would take about a month, and be woriiy
I think about $150.

Cross Ezaminatios.
137 To make a plan for such 2 work as this, a man ought:
to make a survey of the river for half a mile. I den’t
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Enow how strong this wall was; it didn’t look strong”
enough to me. I have had no practical experience in:
putting in shafting.

Defendant 4hen called CuarLEs ATxINsON, who on!
direct examination testified as follows: '
I live at Moline ; have lived ' there - about seventeen
issyears. I am well acquainted with the river; and watey:
power there; and have been during’ all! my residence”
there ; I built a:mill there in ' 1846, the mill ‘marked J.
owthis map; (the same exhibited to the witness, Dey.)'
[ had the superintendence:ofit; I am well acqudinted’
with the action of the water there, and of the ice, when '
the river opens and closes up.' I-hare frequently'seen
and examined the work enginsered there by Mr. Nich-
ols. This map seems to indicate it pretty accurately.
[lived at Moline, and wasfrequently*there looking at-
the work’ as it was going on ; ! examined it frequently,
[ never built but one:dam bhefore I came here; that
was in Vermont on'a mountain stream. The dam at
Moline has frequently been chanized ' during my resi-
dence there;-and:1 bave thus had opportunity to observe
the force of the water there: I was familiar with the
old dam, and with the bulkhead, which ‘extended from
Sichies’ Mill to the o!d mill; and with the work built"
therc by Mr. Nichols. The description of the work
given by the witness Doy, is  substantially correct; I
regard the wooden part of his work as entirely insuffi.
ciciit; the whole ofit; ‘the braces on the out side were °
not suflicient to support the pressure of the ‘water; they
139]4id oo nearly flal, so thet the ice which always forms -
uore or less helow the dam world  1ify  themup; the
braces lay too flit, giving the ice move lift; if the ice
had lifted the braces out, it would have let the whole
thing down :  Some of the braces I saw broken nearly
in ike middle during the latter part of ihe winter of *
1857—8. 1 suppose they were broken by the ice, but -
don’t know-—; should think the .piers were good
enough ; the wood aside from the braces, was entirely
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fisufficient. I have seen the ice below the dam, whe:"
" there was a gorge in the river below  the Island, rise -
fiom three to six feetin an hour. The first movement
© of the ice in the slough there is back and upj it fre- -
quently acts in this way when the river breaks up. I°
. caunot see how, according to Mr. Nichols’ plan, thae "
shafting could be supported without great’ expense.
Ratting in shafting is not my business, but I know*
something about it ; .I am quite familiar with mills, and-'
with the manner of working them; according to this -
plan of improvement, proposed by Nichols, the shafting. °
would have to run across the pond, it might'perhaps be -
supported, but it would tequire a great'outldy.'

140 T think it would require heavy stone piers, that would |
not be affected by the moving of the ice, which always
forms in still water; it forms in' the pond above the
dam at Moline from 1% to 2 feet thick; and if this plan
had been carried out, and the supports for the shafting:
had been large enough, and'heavy enough, and ezough -
of them, they would have materially interfered with
the flow ofithe water to the whicels; that part of the
wall engineercd'by: Mr. Dey, which went out, was -
not put down upon the rock; 1 saw the water before it
fell, working through at the bottom, and after it fell '
and -went out, I took a chisel on a long pole, and work-
ed down where it had stood, and found clay.

Cross Ezanvnation.

I don’t know a great dealabout shafting ; I shouldn’
think a small pier in the centre of the Pond, and a tim*
ber laid along on thet would be sufficient to keep shaft-
ing as still as it ought to be; The pier need'nt be close

s¢tin front of the water wheels; I know Mr. Dey’s bulk.
head; think it will answer a better purpose, than the
wall built by Mr. Nichols, because the braces stand
more nearly perpendicular; It is true that a brace at an
angle of 45° is the strongest that can be.

The ice I think would not lift out the braces put in
to-support Dey’s bulkhead—it would slide up on them. -
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Peys* bulkhead is about in this position.— W itness: herﬁf
describes it as in the following figure :

Wn.h‘r [quvt‘

i
/

And the ‘water in the pond keeps the bulkhead dowxr’ i

—the braces are nearly perpendicular.

Defendant also called Ayos StiLeMan, svho on direct
examination testified as follows:

I am a civil and hydraulic engincer ; never saw the
work erected by plaintiff; heard thé testimony of the wit- - -
ness Dey, Tanderstand the plan; think the work was ve-

wery Tight to retain the head of water—; have built similar
flumes and alwiys found it necessary to cover the bra-
€6s so as to protect them , think these braces unpro-
tected would be very apt to be swept away—the 'shaft-
ing would have to be very long, and very heavy; the
wall wag too light to hold ten feet of water, if he had
put in three braces, and planked them over, it might

have done. °
Cross  Ezamination.

If there was only a seven foot head of water, and
there were two braces, they might do.

Defendant also called Davip B. SEArs, who on direct
examination testified as follows :

143 I live at Moline in this'Co. ; have lived at and near
there for nearly twenty-five years, have been practi-
cally engaged in building dams for many years; as much
as twenty-five years ; have built dams for myself, and
for.others; I have seen and examined the work engi- -
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meered by plaintitf at Moline; saw it very frequently
while it was in progress; Mr. Nichols exhibited his plangs
fome; the plan was that this wall built under the su-
pervision of the plaintilf should hold the water betweer "
itself and the shore; the wooden structure between the *
piers was built of pine timber: I don’t think the work"
sufficient for the purpose.

My first objection to it is that the shore forms one*
side of the race ; whatever head there i in the dam,.
necessarily rises against the buildings on the shore, de-
stroying the bacecment story of all the mills there ; the -
next objection is the extra ‘cost of shafting ; I calcula--
fed that it would have cost moie, than it would to have -
built another wall there; the plan of the wood ‘work”
down to the first stone pier was imperfect—thopgh the
work was well executed. The pressure of water upon -

w42 perpendicular dam, braced by a brace standing at an
angle of 45°, serves to lift the dam wup, then the foot.
being loose is carried forward, and the whole thing goes
down. Mr. Patterson put in one for me near the same
place with this work, in the Fall of 1843, upon the -
same principle, and it went out, when there was only
about a five foot head : Patterson and Kalbaugh put up
two dams on Rock River, on the same principle, and '
the water with only a three foot head, racked them so
that they went out. The work was equally as well
done as the dam of Mr. Nichols’, and better: The -
work on this dam was well done, all except putting in
these braces; instead of being framed in, they were
sawed forked, and rested against a cross timber bolted
on {o the post, and when the ice rose, that winter, they
split and tipped, and the wooden work racked and leaned -

- over. This was in the winter of 1858, about nine
months after it was put up. The foot of these braces
was let into the rock; the rock is brittle and shelly
there ; it is not sound, and the upgper braces came out
by the lifting of the ice. The plan I think was a bad
one : the getting it up, and superintending was utterly. -
worthless. .
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45 Think it would break amy Co. that hadn’t larges
means, to work on it.

Cross Examination.

Millwrights it is said arealways in dispute; don’t-
know of any two engineers who agree as to the best
mode of improving that power ; don't know anything:
about whether they do agree or not: Ihave conversed:
with engineers and I never agreed with any of them.

PIff’s counse! then asked, “ While this work was pro- -
gressing did you see any of the efficers or stockholders: -
of this Co. present ?”

Def’t counsel objected : 1st, That it did not relate -
to any matter drawn out on the direct examination of
this witness, 2nd, That the question is irrelevant : The

356Court overruled the objection. Def’t excepted. Wit-
ness answered, Isaw Sickles, Deere,” Iliram Pitts, and °
Mr. Cook there frequently.

The timbers constituting the sides of the dam wero
perhaps strong enough:—they were very good size;
but.there was not enough of them; size of posts was
tight, there were timbers enovgh to hold the head
if “it were not for the tendeney of the dam upwards;
the extreme head there.is 7 feet ; it varies from that to

1474 feet: the top of the top brace was nine feet, and the
top of the lower one, five feet, from the rock.

Def’t then recalled Jonx Drere, who on direct ex-
amination testified as follows :

PI'fF told me this was his plan: the one on which he

wsafterwards worked. If this plan had been carried out,
it would have ruined the use of the first floor of my
plow factory, and of Sickles’, and Wheelock’s mills.

Def’t then called Jerrerson Tavror, who, on direct
examination, testified as follows: ’

I know the, pI’ll. He boarded with me while at Mo-
line; when he left he gave me. an order on Hiram
Pitts ; I gave Pitts credit for the smount of it, in my_-
account with him.
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Cross Examination.
20, This. order was reckoned in the settlement of am
account for the rent of the house we occupied.

Def’t then called NeLson L. WiLLianms, who testified!
on direct examination :

In June, 1859, by the request of Mr. Recd I went to.
the pI’ff, who was then in Jowa, and inquired for his
soundings and measurements : he said he hado’t them,
but would go and get them, and furnish the papers if"
they would pay his bill; think he said it was $60 or:
$70. I paid him §60, for the Water Power Company ;.
this was when Mr. Dey wanted the papers.

Cross  Examination.

The plaintilf was then at work in Jowa; IIe had to-
go to N. Y. for the papers.

1o He was to come on here again. [Te said when he-
went after the papers, that he wanted to go home.

Def’t then recalled Prren A. Dey—who testificd!
that he received the papers which Nichols sent him,
by express.

Ti:ereupon defendant also rested.

Flaintill moved to exclude the testimony of John P.
Cock touching the conditions upon which he took stock:
in the defendant compuny—:This motion the Court
ovecruled. _

Plaintiff, rebutling, read from the record of the de-
fendant, the following :

1 “We the undersigned do hercby subscribe for the
number of shares set opposite our names, in the Moline
Vater Power and Manufacturing Company,———and*
do agree to pay for the stock respectively subseribed"
by us, in installments, in suchamounts, and at such times:
as may be prescribed by the Board of Dircctors of said!
Company—or by the rules and regulations of said Cor-
poration.

Dated April 28th, 1857.

NAMES. NUMBER OF SHARES. DOLLARS.-
Hiram Pitts, 375 18.760:




B. S. Gilbert, 37 18.750n
D. Benton Pitts, 37 18.750

Cyrus Pitts, 37 18.750™-

At a special meeting of the Board of Directors of
this Company held at the house of Cyrus Pitts in Mo-
line, the 15th day of Bay, A.D. 1857, preseni, all the

- Directors, to wit : Cyrus Pitts, D. Benton Pitts, Elias
S. Gilbert, and Hiram Pitts.
The President reported that since the last meeting of -
sethe Board he had procured the proper title papers from
Messrs. Pitts, Gilbert & Pitts, foc the real estate, and
Waler Power deseribed on the proposition of eaid Pitts
Gilbert & Pitts, at the Itst meeting of the Board, which
are now here produced and nccepted. At the request
of Messrs. Pitts, Gilbert & Pitts, it is ordered that.
three thousand shares of full paid stock, be issued fo.
the following named persons, having the amouats re-
spectively subseribed by them (o the stock of this Com-.
pany, and which will be in full payment to them
(Messrs. Pitts, Gilbert & Pitts,) for the consideration.
expressed in the deed of Hiram Pitts, Cyrns Pitts, D,
Benton Pitts, and Ilias S, Gilbert, to  said Compuny
for said renl cstate, water power, &e.
Eiram Pitts,
Elias S. Gilbert, 5 &
Cyrus Pitts, S w
. Benton Pitts, ¢

- Atlest, 3600 shares.
1. Prrrs, Sec'y. Cyrus Pirs, Pres't”

“And now upon this 16th day of May the Divectors,

{o wit: Cyrus Pitts, D. Benton Pitts, Llias 8. Zilbert,

and Ifiram Pitls, meet at the house of Cyrus DPitls in

13Moline, for the trarsaction of  such business as might

come before them. I8 S. Gilbert offered  the follow. .
ipg resolutions which were unanimeusly adopted :

[The resolution is th.t the Co., now preceed to im- -
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grove thie water power, “and that upon_ the report of”
Mr, ‘Nichols, the engineer now in charge, we adopt:
such'plan as may be decmed most desirable.”]

Hiram PrrTs, Sec’y. Cyrus PrrTs, Pres’t.”

Plaintiff’s counsel then called for the stock book of™
the defendant corporation, admitted that the defendant.
had been verbally notified to produce it, and Hiram.

154Pilts testificd that he had delivered to Peter R. Reed, .
President of the Company, . all the books of the Com.
pany :—and the stock book not being produced, the-
plaintiff's counsel recalled H. F. SickLes, and put to
him this question: “Did you ever see the names of”
John P. Cook, or Cook & Dillon, and John Decre—or
cither of them in the stock hook of this Co., as subseri-
bers, for stock ? if so. was there any condition to such-
subscription 2 Def"'ts counsel objected, #hat no writlen
notice to produce the  stock boolk had been given: 'Tho-
Court overruled the objection; Det’t excepted.

155 Witness answered, that he saw the names of all¢
three partics, on the stock hook, but didn't see any con--
ition o the subscription. I was one of the Directors .
while this work was going on.— No fault was ever
found with ke plan, nor was plaintiff directed to follow
any cther:

I harve had considerable to do with mills, and water
power the last 12 or 14 years; have operated water mills-:
and ceniployed dams to be built; kave been acquainted
with the work at Moline, the past six years; the piers .
and wood work of this work were not as strong as L
should have liked, but it was such as we directed in the -
meelings of the Company.

136 ‘The flume to my mill from the old dam, was of wood,
it stood some five years; it wasn't exactly like this of ™
Nichols’.

Cross Examination.

This flume was a double frame, two frames of tim- -

ber set at a distance from each other, and braced to--
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gether. The shore made one side of it, and this frame
was about sixty feet off;.the frame was made of tim.
ber bents; the timbers of the bents were some 10 or-
12 inches square, and the two frames were braced Yo
gether, and there were also braces against the rock ter
keep the water from pressing it out; the ﬂumb wag:
floored over, at the bottom ; timbers. were lnid down ot~
the bottom, and then planked over;: this ﬂ00ru1° éxe’
tended over the whole surface of the pond ;. the-frapv-
ing on the side was joined to this, and th_e “weight of”
the water kept the floor down; there was.agesd ded),
more timber and stronger timber in this race,’ than':in'
the work done by Mr. Nichols, in proportion to the wa--"
ter it Leld.
Re-Ezamination.

157 The timber strincture between the piers was, madg:-
light because our flumes were intended to go back of
this, which would double and quadruple its strength.

This was all of the evidence, &e¢ —

8 [The defendant excepted to the instructions given
on ¢he part of the plaintiff—but these having been lost:
from the files are not inserted in this rccord]

The defendint asked the following instruc!ion::‘

- 188 Ist. “The plaintiff' in this case having by the account:
filed with his declaration charged the defsndant with ¢ .
gears salary” the jury must (uniess they believe from :
the evidence that the defendant employed the plaintitf
for a year, or by the year, and at a fixed sum to be.
paid for his services), as to that item of the accounti
paid for the defendant.”

10  “Although the jury may believe from the evidence -
*“that the plaintiff’ has before the beginning of this action »
made surveys and devised a plan for the improvement :
of the water power belonging to the defendants, ami.:
may have superintended the work upon such improve- -
ment as engineer, yct unless the jury believe that the -
defendant. was.employed to make such surveys and pee= -
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form such other services as engineer either by ther ..
defendant, or by seme of its officers having authority - .
50 l0 employ him, or by some authorized agentiof. the"
defendant ; or that such setvices of the plaintiff werd-.
performed with the knowledge: of the ‘officersiof ‘the: .,
defendant and with the understanding on - the:partioffi
the plaintiff that the same tvere to be paid for byithe: .
defendant, they will as'to so much of the plaintiff’s ac- .
eount as to refer to such'services find for-the defendmt

60 %, Tt the Jury beheve {from the evxdence that ?.he
plamtxﬁ' was employed by the: firm ‘of thts, Gllbert &.
Pitts, and not the defendant to perform the serwccs aq :

engineer, for. the value of which the plaintiff in " his -
account has charged the defendant, and that such ser-
vices were . by the terms .of such employment to - be
paid for by saxd Pitts, Gnlbert & Pilts and not tho
'defendant they will as to_so much of the plamhﬂ 5. ac-
count as refers thereto find for the defendant.”’ :

10 4. In order to determine, by whom the plaintiff was

~employed, and by whom his services as engineer were.

to be paid for the ‘jury may considerany evidence as fo.°
whether the person by whom the plaintiff was directly

retained to come from his residence to Molme, was, in

making such retainer, acting as the agent of the defend-

ant. or of the firm of Pitts, Gilbert & Pitts,—all admis-

sions of the plaintiff as to whether he was employed by.

said firm or by the defendants,—all 'evidence as.to :

whether such payments, if any, as  wero ‘made to ‘the

pl.nntlﬁ' on account of said services, were made by the

defendant, or by said firm,—or anyone-of aid firm, for -

the firm—giving to such evidence that wewht to which

tegether with the other ev idence in the cause :xt: may in

the cpinion of the jury be entitled.

161, 5. If the jury believe from the evidence that before -
the performance of the serviees, as engineer, for which
the plaintifl' seeks to recover iff this action, said plain-
tift was employed by the witreds Pdtsbns, acting ag
the agent of Pitts, Gilbert & Pitts, and then disclosing,,
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such agency to the plaintiff, to come from New York tor
Molme for the purpase of performing such services, .md
th'lt by reason of heing so employed by said P‘usons,
tue plaintiif came to Moline for the purpose of perform- -
ing such services, then the plaintiff can not recover:
therefor of the defendant, although such services wch'
performed upon and about the works and property of
the defendant—unless the jury further believe from -
the evidence, that after the plaintiff came to Moline, a
new contract was made, and the pl: untlﬂ"\\'ls cmpl«.)) ed
as the engineer of the defendant.”

“6 The deed of the defendant naming the plaintiff”
as the engincer of the defendant is only evidence that
the plaintiff was the engineer of the defendant, 1t the
tiime of' the execation of the deed in question; and even

. a3 to that is not conclusive as against the defeadant -
and it the jury believe from  the other evidence in the -
cause thot the nlaintiff was in fact in the cmployment
of itts. Cilbert & Piits. as engineer, and ot 3'1 the -
employment of the defendant, then the jury witl, as <o -

all chirges and laims of {he plaintiff for services per-*
formed as such engineer find for the defendant.”

e “7. ITHhe jury believe from the evidence that the -
withess Hivan Pitts has in giving his testimony, know-
inn"_y sworn Jilsely as lo any material fact, or has false-
ly denicd his recollection of any material fact, then the -
Jury may disregard all the testimony of said witness
Uiram Pitls.

“8. Although the jury may believe from the evi-
dence that the plaintilf was in fact employed by the
defendant s engineer to make surveys and levels of

e river and water power at Moline, and to devise a
system for the improvement of the said ‘dafen lant’s
said water power, and {hat in fact the plaintiff did mke
such surve /s and levels, and did devise a plan for said
improvement, and did superintend the partial construc.
tion of the water, therefor; yet if the jury believo :




48

ftom the evidence that the plan or system of improve+-
_ments so devised by said plaintiff, was insufficient for"
the purpose, and that the said services of the said
plaintiff as engineer, were entirely worthless to the de--
fendant, they will as to so much of plaintiff ’s account -
as relates to said services, find for the defendant.”

03 “9. Although the jury may believe from the evidence *
that the plan or system devised by the plaintiff for the -
tmprovement of the defendant’s water power was ap-
proved by the officers and members of the defendant
corporation, and the work ordéred to be erected ac--
cording to that plan; yet if the jury believe from the :
evidence that the plaintiff was employed as engineer
and claimed to be a scientific person, skilled and expe- -
rienced in such matters, and that the said plan or sys- -
tem devised by him was approved by the officers and *
members of the defendant by reason of the plaiatiff s
represenfations to {hem that the same was sufficient:
and by reason of their confidence in the assumed skill ’
and experience of the plaintiff, and relying upon the
same, and that in fact the said plan was i:sufficient and -
the services performed by the plaintiff in devising the
same, and in superintending the partial prosecution
thereof, werc entirely valueless to the defendant, then
the jury will not in their verdict allow the said plaintiff -
for his services.

1e¢- “10. If the jury believe from the evidence that the -
testimony of the witness [livam Pitts has been contra-
dicted in any material point by one or more credible -
witnesses, then the jury may consider this fact in de-
termining the weight to which the testimony of said '
‘witness IHiram Ditts is entitled whether they believe
that said witness Pitts has as to the point in which he -
has been contradicted sworn falsely, threugh defective
recollection or wilfully,”

164- “11. Unless the plaintiff has proved a contract or
agreement between pPff and defendant to pay the >
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travehng expenses and the board of* the plaintiff; the«
jury will" find for the defendant as to those items of"
PUiI’s acet. unless pP’f'has proven that it was customary g
in employing-engineers to pay traveling expenses- and’
board in. addluon to the salary of the employee.

165 +¢12.” The jury will find for the defendant as to.tlie -
item of $20,—charged in pI’ff’s account for making out -
estimate by request of Goodwin unless the plaintiff has :
proven that said Goodwin did request'such estimates -
and that he was authorized by the defendant to request
the same from plaintiff; and unless the jury further -
believe from the evidence that said plaintiff did make-
such estimate.

The first of which said instructions was refused by
the Couri, and the remainder of which were severally
marked “Given” by the Court and read to the jury, and
to the «loresaid ruling and decisions of the said Court,
refusing the said first instruction prayed on the part of

* the said defeudant, the said Defendant by its counsel,
then and there excepted.

165 Verdict for the Plainfiff in Thirteen Hundred and '
Ninety Seven 22-100 Dollars.
$1307 22.

166 PPl on the same day filed in writing and suggested
to the court his motion for a new trial, assigning causes
as follows:

167 Ist. Because the court improperly and erroncously
instructed the jury at the request of the plaintiff.

w7 2nd. DBecause the verdict of the Jury - is contrary
to the instructions of the Court.

3d. Because the said verdict is contrary to the law -
and the evidence.

4th. Because the Courtadmitted improper evidencé
on the part of the plaintiff. _

5th. Because the Court excluded proper evidence=
offered on the part of the Defendant.
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Gth. Because of-improper conduct on the part of the~
Jury. ‘ ' ‘

/

- . Tth. Because the-Court improperly and erroneous-
Iy irefused the first instruction prayed on the:part of’
. the' defendant.

ue- Motion overruled, and defendant excepted.’
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