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STATE OF ILLINOIS—IN THE SUPREME COURT—FIRST
GRAND DIVISION—OF THE NOVEMBER TERM, 1858.

JacksoN Farrar, assignee of Wirnam F. Warsox, )

plaintiff in Error, |

Vvs. ¢ Error to Gallatin.
Benyamiy P. Hincn, administrator de bonis non of |
SyLvester Everern, deceased. J

ABSTR ACT.
This cause was brought into the Gallatin Cireuit Court, at the June

Term, 1856, of said court, by the plaintiff, Jackson Farrar, assignee of
William F. Watson, on appeal from the County Court of Gallatin County,
from a judgment rendered in said County Court against said Farrar, who
was the plaintiff in that court, and Winder Bailey, administrator de bonis
non of Sylvester Eveleth, was the defendant in that court—the judgment
of said County court was rendered at the January Term, 1856.

Before the June Term, 1856, of the Gallatin Circuit Court, said Winder
Bailey departed this life, and at the said June term of said Circuit Court the
death of said Bailey is suggested, and Benjamin P. Hinch, as administrator
de bonis non, is made party to this suit, and is duly summoned to the
October term, 1856, of said court.

At which term of the court there was a trial by a jury of eight by
agreement, Beecher judge presiding, and verdict was for the defendant,
Benjamin P. Hinch, which verdict was on motion of Plaintiff’s counsel set
aside by the court and a new trial awarded—and cause continued. At the
May term and also at the July special term of said Circuit court said cause
was continued.

And, at the October term, 1857, of the Gallatin Circuit Court, this cause
was tried by a jury of twelve men, his honor Wesley Sloan judge of said
court presiding; the jury found for the defendant, Benjamin P. Hinch.
Motion was made for new trial, and in arrest of judgment. The court
overruled the motion and entered judgment for defendant for costs, &e.

The Bill of exceptions shows as follows, therein stated, to-wit :

Jackson Farrar, assignee of William F. Watson,

; : gt : Appeal from county court.
B. P. Hinch, adm’r de bonis non of Sylvester J PP y
Eveleth, deceased.

Be it remembered that in the cause of Jackson Farrar, assignee of
William F. Watson, versus Benjaman P. Hinch, administrator de bonis non
of Sylvester Eveleth deceased, which was tried at the October term of the
Gallatin Circuit Court, A. D. 1857, at Shawneetown, Tllinois, before his honor
Wesley Sloan, presiding judge of the nineteenth judicial cireuit, and a
jury, the said Jackson Farrar, assignee, &c., plaintiff, introduced then and
there the following notes in evidence, to-wit:

1000%. Shawneetown, TlI’s, July 13th, 1853.

Twelve months after date, I promise to pay, to the order of William F.

Watson, one thousand Dollars, for value received, negotiable and payable
without defalcation or discount.

Signed, SyLvester Everers.
Upon the back of which note was the following indorsement, to-wit: I
assign the within note to Jackson Farrar for value received.
(Signed) WinLiam F. Warson.
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2508. Shawneetown, Illinois, July 13th, 1853.

On or before the first day of January next, I promise to pay to the
order of William F. Watson, two hundred and fifty Dollars for value received,
negotiable and payable without defalcation or discount.

Signed, Svrvester EveLers.
Upon the back of which said note was the following indorsement,
to-wit: I assign the within nete to Jackson Farrar for value received.
Signed, Wintiam F. Warson.
25089 Shawneetown, Illinois, July 13, 1853.

On or before the first day of April next, I promise to pay to the order
of William F. Watson, two hundred and fifty Dollars, for value received,
negotiable and payable without defalcation or discount. ,

Signed, SYLVESTER EVELETH.

Upon the back of which was the following indorsement, to-wit: I assign
the within note to Jackson Farrar for value received.

(Signed) Wirriam F. Warson.

To the introduction of which said notes the defendant objected, which
said objection was by the court overruled, to which holding of the court the
said defendant then and there excepted, and the said notes having been
read to the jury in evidence, the said plaintiff then and there rested.

Whereupon the defendant introduced in evidence the following indenture,
made and executed by William F. Watson and Jackson Farrar (plaintiff) by
William F. Watson, att’y, to Sylvester Eveleth, to-wit:

“Whereas, James M. Clark of the city of Lancaster, and State of Penn-
sylvania, did obtain letters patent of the United States for improvements in
combining, grinding and bolting machines, known as James M. Clark’s
Patent Portable Flouring Mill, which patent bears date May 13th, 1851,
and whereas the said James M. Clark did, for a consideration to him in hand
paid on the 10th day of September, 1851, lawfully assign, sell and set over
all the right, title and interest which he had in said invention, as secured to
him by said letters patent for to and in the United States to Thomas M.
Clark, and whereas Jonathan H. Smith, William F. Watson and Jackson
Farrar did on the second day of April, 1852, obtain of said Thomas M.
Clark all the right, title and interest which he had in and to the counties of
Alexander, Pulaski, Massac, Pope, Hardin, Union, Jackson, Randolph, Perry,
Franklin, Hamilton, White, Wabash, Edwards, Wayne, Jefferson, Washing=
ton, Marion, Clay, Rock Island, Lawrence, Crawford, Jasper, Effingham,
Fayette, Montgomery, Shelby, Christian, Cumberland, Clark, Edgar, Coles,
Moultrie, Macon, Piatt, Champaign, Vermillion, Scott and Calhoun, all in
the State of Illinois.

And whereas, the said William F. Watson and Jackson Farrar did, for a
valuable consideration, obtain the exclusive interest and title of the said
Smith in the said counties, as will more fully appear by reference to Deed
of the 26th May, 1852, and recorded at Washington City in Liber Y, T,
Page 268, of transfers of Patents. And whereas, Sylvester Eveleth is
desirous of obtaining an interest therein. Now this indenture witnesseth
that the said William F. Watson and Jackson Farrar for, and in consideration
of the sum of fifteen hundred Dollars, to them in hand paid, the receipt of
which is hereby acknowledged, have granted, bargained, sold and conveyed,
assigned and set over, and by these presents, do grant, assign, sell and set
over to said Eveleth, all their right, title and interest in the said invention,

a8 secured to them by said deeds, for to and in the counties of Gallatin,
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White, Saline, Williamson, Franklin, Hamilton, Jefferson, Wayne, Edwards
and Wabash, in the State of Illinois, for his own use and benefit, of his heirs
and assigns, to the full end of the time for which said letters Patent were
patented, as fully and entirely as the same would have been enjoyed by us,
if’ this assignment and sale had not been made. In testimony whereof, we
have hereunto set our hands and affixed our seals, this 12th day of July, 1853.
D. T. Hazen. Wirtiam F. Watsox, (seal.)
JAcKSoN FARRAR, (seal.)
Per WirLiam F. Warson, Att’y.
Whereupon the said defendant introduced D. T. Hazen, the subscribing
witness, who, after being duly sworn, stated that William F. Watson signed
and executed the said deed for himself and the said plaintiff The said
defendant then offered to read the same in evidence, to which the said
plaintiff then and there objected, which objection was then and there over-
ruled by the court, to which holding of the court the said plaintiff then and
there excepted, and the same by defendant was read in evidence. Defen-
dant then introduced said D. T. Hazen and asked him the following ques-
tions, to-wit:
1st, Did Eveleth, at the time of the delivery of said deed, pay to said
Watson said sum of $15,000?
Ans: T do not know whether Eveleth paid anything down or not.
2nd Inter. What was Watson doing here?
Ans: He was selling the right to sell mills in this State and Kentucky.
3d Inter. Do you know whether Watson was to furnish said Eveleth
with a mill like the one Watson had here or of any size?
Ans: Watson told me that when he returned to St. Louis he was going
to send Mr. Eveleth a mill of the largest size.
4th Inter. Would the Patent right be of any worth w1thout amil as a
sample?
Ans: T do not think it would.
oth Inter. Was the delivery of the mill a part of the consideration of
the $1500 mentioned in the said deed.
Ans: T do not know.
6th Inter. Did Watson, upon his return to St. Louis, send a mill to
Eveleth?
Ans: Not to my knowledge. I never knew of Eveleth receiving any.
On cross examination, by plaintiff, the said witness stated that he did not
see the notes executed or delivered and knew nothing about them—and did
not know what the consideration of the notes was—that he bought the right
of Watson to sell mills of the same kind in Kentucky about the same time
Eveleth boug ht—that witness bought a mill separate, and it was a different
and distinet contract from the purchase of the right. Witness testified
that he bought the mill which Watson was exhibiting at Eveleth’s and took
it away—and that he believed Bruce bought the same right to sell the right,
and believes Bruce did not get a mill with the right—that the mill was a
separate contract, and he never knew of Watson’s throwing in a mill with
the purchase of a right. ;
Job Smith was next introduced as a witness, by ‘defendant, who, after
being sworn, was asked to go on and state all he knew, if anything, in
regard to the sale of a patent right by Watson to one Eveleth. Whereupon
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said Smith stated, that he was up at the mill several times while Watson
and Eveleth were trying the mill which Watson brought with "him—that
Eveleth and Watson were three or four days trading, and that he understood
from hearing the parties talk that Watson was to furnish Eveleth with a mill
of the largest size, in two or three months after the trade was made, and he
thought Eveleth was to pay Watson a certain amount upon the delivery of
the mill—did not know exactly how much for certain—thought $300. He
thought Eveleth paid Watson some money down on the contract—did not
know how much. But the best of his impression was that Eveleth paid
some money down. Witness, Smith, thought the mill was a part of the
contract—that Eveleth never got any mill as he (witness) knew of—never
heard of his (Eveleth’s) getting any. Smith also stated that he understood,
from Watson and Eveleth, that Eveleth had purchased the patent right of
the mill, and that as a part of the same contract Watson was to furnish
Eveleth a mill, such as the patent was for. Smith further stated that
Eveleth wanted the mill to put up to grind with and to show to others, so
as to enable him to sell the patent right by exhibiting the mill—that he,
Smith, had some experience in selling patent rights, and thought the patent
right to the mill would be of no value without a mill to exhibit to show how
it would work.

On cross-examination by plaintiff’ said witness, Smith, stated, that he did
not know how much Eveleth gave for the right and the mill—that he did
not know that the right and delivery of the mill was all one trade or contract
—but that that was his understanding from the parties. Said Smith further -
testified, that he did not know whether Watson and Eveleth made one or a
dozen trades—that for all he (Smith) knew they may have made a hundred
trades.

A. K. Lowe being introduced by defendant and sworn, stated, that he
was engaged in the forwarding and commission business, upon the Wharf
Boat at Shawneetown, had been on said Boat, with the exception of nine
months, in year 1855, ever since the first of the year 1853, and that no
patent mill ever came to Eveleth, or was any received by him, nor was any
landed or offered to be landed. No mill ever came from Watson to Eveleth.

Mr. T. S. Hazen was next introduced by defendant, who, being duly
sworn, was asked by def’t if he knew anything about William F. Watson
and Jackson Farrar being in partnership in the sale of Clark’s Portable
Patent Flouring Mill, to which said Hazen testified, that, some time in the
year 1852, he was in St. Louis and saw a man by the name of Farrar (the
plaintiff in this case) who asked him if he (witness) knew whether Dr.
Bishop of Shawneetown was good for his debts, stating that he (Farrar)
wanted to know because he and Watson had sold Dr. Bishop a patent right
of a mill, and that he and Watson were partners in such patent right. Said
Hazen also stated that the plaintiff, now present, was the Farrar he saw—
that he (meaning Farrar) was a pawn broker in St. Louis.

Defendant next introduced A. W. Hamilton, who, being sworn, def’t
asked him the following question: Did Farrar, the plaintiff, ever tell you
anything about his being in partnership with Watson? The plaintiff objected
to the question and the court overruled the objection, to which holding the
plaintiff then and there excepted. Said Hamilton answered, that Farrar
told him that he was in partnership with Watson in the sales made to
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the defendants intestate and to Bruce of the patent right, but not in the
sale made to Hazen.

Stephen R. Rowan was next introduced by def’t, who testified, after
being sworn, as follows: that he was the next neighbor to said Eveleth,
remembered the time when Watson was there with a mill, and went up
frequently to see it work—that Eveleth never received any mill as witness
knew of, and that Eveleth told witness he, Eveleth, did fix up and got ready
to receive the mill and that no mill ever came.

Said Rowan, on cross-examination by plaintiff, stated, that he knew
nothing at all about their trading (meaning Eveleth’s and Watson’s trading).

The defendant, Hinch, next introduced as a witness, William Frier, who,
being sworn and examined, testified that Watson was to send Eveleth a mill
to operate with at Shawneetown. This was in the summer of 1853, That
he (witness) saw a mill at Eveleth’s at that time. Watson sold that mill to.
Hazen. That the mill, Watson was to send to Eveleth was to be larger than
the one witness saw at Eveleth’s, and that Watson was to send it in five or
six weeks—that there was no other trade or transaction between the parties
as witness knew of, and that at that time he, witness, was quite intimate
with Eveleth.

Stephen R. Rowan being recalled by defendant, testified to the following
additional facts: that at the time Watson was trying the mill, witness was
there nearly every day. Said Rowan was then asked by said defendant if
he heard Eveleth speak of any other transaction with Watson except the
patent and mill transaction. To which question plaintiff then and there
objected and the court overruled the objection, and plaintiff then and there
excepted—and said Rowan stated that he heard of no other transaction but
the mill and patent.

William Fletcher was next introduced by defendant, who, being sworn
and examined, stated that he was acquainted with Eveleth in 1853, and was
at one time his partner—that Fveleth was in the said mill business which
was the only business he ever knew of his following——that, in 1853, Eveleth
was hard pushed for money—that at that time he owed witness, and witness
could not get it, and that in 1853 witness does not think Eveleth had any
considerable amount, of money.

Said Fletcher, on cross-examination by plaintiff, stated that, in 1853,
Eveleth had a good many debts standing out——that a good many people
were owing Eveleth, and that he, witness, did not know whether or not
Eveleth collected any great amount or not—that he might have collected a
good deal for all witness knew, and that Eveleth had a farm in White County,
and might have raised money by mortgaging that farm, and that Eveleth’s
credit was good. Witness supposed Eveleth could have borrowed consider-
able money.

The defendant asked leave to reeall Stephen R. Rowan, and plaintiff
objected. The court overruled the objection, to which holding of the court
said plaintiff then and there excepted.

Said Rowan, then being upon the witness stand, defendant asked him if,
in 1853, he was acquainted intimately with the affairs of Eveleth in ‘1853.
To which the plaintiff objected—and the conrt asked defendant the intention
of said question, and defendant stated that he intended to prove by the
witness the condition of Eveleth at that time—to prove that in all probability
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Eveleth could not have paid the consideration in the deed mentioned; and
to prove circumstances from which the jury might infer the consideration
expressed in the deed was never paid, and that the notes sued on were given
therefor. Whereupon the court overruled the plaintiff’s objection—to which
holding of the court said plaintiff then and there excepted.

And said Rowan stated that he was intimately acquainted with Eveleth
in 1853—that he frequently came to his (witness’s) house and talked with
him concerning his (Eveleth’s) business, and sometimes borrowed money of
witness. Witness was then asked farther, by the defendant, if he thought
Eveleth had as much as $1500 in 1853. To which witness answered he
did not think he had.

Upon cross-examination by the plaintiff, witness stated that he thought
a good many people in 1853 were oving Eveleth, and that he, witness, did
not know but that he (Eveleth) collected $1500 in 1858—that he believed
Eveleth owned a farm in White County, and witness supposed Eveleth could
have got money by mortgaging that farm and witness have known nothing
about it, and that he, witness, knew nothing about how much monecy
Eveleth had or raised—that Eveleth might have had a great deal or but
little, he, witness, could not tell, and thut Eveleth’s credit was good.

Defendant next introduced Henry Frier, who, being sworn and examined,
stated that in 1853 he was working for Mr. Eveleth at his saw mill, and was
with Eveleth at the time Watson came there with a Patent Flouring Mill,
and afterwards—that he knew nothing about the trade between Watson and
Eveleth—paid no attention to what they said, and never heard Eveleth say
anything about the trade—he was a man who kept his business to himself.
Whereupon the defendant rested his cause.

Whereupon the plaintiff introduced the following letter, from Eveleth to
plaintiff, to-wit:

Shawneetown, Illinois, January 29th, 1854.
Mg. J. Farrar—=Sir: I received your note relative to the amount I am
due you. I had writlen to Mr. Watson some before on the subject. My
affairs are such that I cannot meet the notes just now, having been com-
pelled to lay out all the money I could raise for saw logs in order to get
them on the spring raise, or I should be idle all the season. T shall be able
to pay part of it soon, and will try to meet it all as soon as possible.

If Mr. Watson is about St. Louis let me know and I will come and pay
whatever money 1 can raise, as I wish to see Mr. Watson.

Yours, S. EvELerH.

Plaintiff introduced George W. McKeaig, who, being sworn and exam-
ined, stated that he was the Post Master at Shawneetown, and having
examined said letter stated that it bore the post mark of the Post office at
Shawneetown.

Plaintiff' then introduced George A. Ridgway, who, after being sworn
and examined, stated that he was acquainted with Sylvester Eveleth and
had frequently seen him write his (Eveleth’s) name—and said letter then
being handed to said witness, who, after examining it, stated that said letter
was in the hand writing of Eveleth, and that the signature was Eveleth’s.
Whereupon the defendant objected to the introduction of the letter. The
court overruled the objection and defendant then and there excepted—which
letter being read the plaintiff as well as defendant rested, &e.
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The defendant asked the following three instructions, which were by the
court given: 1st instruetion. “If the jury believe, from the evidence, that
the plaintiff, Farrar, was a partner of Watson in the mill contract made with
Eveleth, then the law presumes that Farrar knew all the conditions of that
contract, and if the notes sued on were given to Watson, in consideration of
the mill contract with Eveleth, then Farrar, if he was a partner of Watson
in that contract, had notice of all the conditions of the contract, and stands
precisely in the same condition in this case as Watson himself would if he
had sued on the notes in his own name. And the plaintiff’ excepted.

2nd instruction. “If the jury believe, from the cvidence, that Watson'
and Farrar were partners in the patent right spoken of in the evidence, and
that Watson, as one of such partners, made a contract with Eveleth about
the sale of such patent right, and that such contract was that Eveleth pur-’
chased such right for certain counties, and that, as a part of such contract,
Watson agreed to send to Eveleth a mill within three months after said
contract was made, and that such mill never was sent to Eveleth—and if
they further believe, from the Evidence, that such patent right was of no
use or benefit to Eveleth without having such mill, and that the notes sued
on were given by Eveleth in consideration of such contract, that the counsid-
eration of said notes has failed and the plaintift cannot recover. And the
plaintiff excepted.

3d instruction. “If the plaintiff, Farrar, was a partner of Watson’s in
the consideration of the notes sued on, then the law presumes that he had
notice before he received such assignment of said notes of all the conditions
of the consideration, and as much bound by such condition as Watson him-
self.  And the plaintiff’ excepted.

The plaintiff asked the following instruction, which was by the court
refused :

“The court instructs the jury that although they believe, from the
evidence, that said Farrar was such partner of Watson, as mentioned in the
deed offered in evidende in this ciuse, in regard to selling patent rights, and
that said notes were made to said Watson by Eveleth in consideration of
the sale of patent rights mentioned in said deed together for the further
consideration of a mill to be delivered by said Watson in such time as is
pretended by said defendant—ryet, unless they further believe, from the
evidence, that said Watson, as such partner of Farrar, was fully authorized
by the terms and within the scope of such partnership, as that mentioned
in the said deed, to make such a contract for a mill to be delivered as a part
of the consideration of the notes herein—in selling said rights under such
partnership, they must find for the plaintiff; unless it appears, in evidence,
that plaintiff, as such partner, approved of such sale of right and mill to
Eveleth after such sale, and before the notes were assigned by Watson to
him. And if it appears in evidence that Watson had such power by the
terms of such partnership, to sell such patent rights and mill together, and
did make such contract under such power, and that said mill was not
delivered, they may allow such set off to said notes as they may think proper
and just under the proofs. The court refused to give said instruction, and
the plaintiff excepted.

The plaintiff moved for a new trial, and in arrest of judgment, upon
the following grounds:
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1st, Because the verdict of the jury was against law. 2d, Because the
verdict is against evidence. 3d, Because the verdict should have been for
the plaintiff, and not for the defendant.

The motion for a new trial and in arrest of judgment was overruled, and
Judgment entered in accordance with the verdict—and the plaintiff excepted.

BARTLEY & INGERSOLL,
Att’ys for plaintiff in Error.

The plaintiff' in error, who was the plaintiff’ below, assigns the following
grounds of error in this cause.

1st, The court below erred in permitting the deed from William F.
Watson and Jackson Farrar, made by said Watson as attorney, 12th July,
1853, to be read to the jury in the trial of this cause.

2d, The court erred in permitting A. W. Hamilton’s evidence to be
given to the jury, in regard to the statements of plaintiff, to prove pl’ff in
partnership with said Watson, in sale of patent rights to defendants intes-
tate and to Bruce.

3d, The court erred in permitting Stephen R. Rowan to testify to the
Jury in this cause, to the fact that he Rowan never heard Eveleth speak of
any other transaction with Watson except the patent and mill transaction.

4th, The court erred in allowing the evidence of Stephen R. Rowan, to
be given to the jury, in regard to the pecuniary affairs of Eveleth in 1853,
to prove as avowed by def’t that in all probability Eveleth could not have
paid the consideration in the deed mentioned—and to prove circumstances
from which the jury might infer the consideration expressed in the deed
was never paid, and that the notes sued on were given therefor.

5th, The court erred in giving the three instructions asked by the
defendant, to-wit: 1st, 2nd, and 3d instruction of def’t to the jury.

Gth, The court erred in refusing plaintiff’s 1st instruction to the jury.

7th, The court erred in not granting a new trial in this cause, as asked
by plaintiff.

8th, The court erred in entering judgment against plaintiff on the
verdict of the jury.

9th, The court erred in permitting the defendant to introduce evidence
to rebut the facts stated in the said deed from Watson & Farrar, by Watson
to Hveleth—which deed was by defendant alone introduced in evidence by
him and read to the jury in this cause.

. 10th, The court erred in permitting improper and irrelevant evidence

to go to the jury on the part of the defendant.

MILTON BARTLEY, for
Plaintiff in Error.
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#el &% The deed ought not to have been read to the jury in the trial of this cause.

4 LA ol Lot lor

Mirron BarTLEY, Attorney for plaintiff in error, in the cause of

JacksoN Farrawm, assignee of William F. Watson,
VS.

Benjamin P. Hinch, administrator de bonis non of

Sylvester Eveleth dec’d.

Refers to the following authorities on the points relied on:

This cause originated in the County Court of Gallatin, on three certain
promissory notes, executed by Sylvester Eveleth on the 13th July, 1853,
payable to William F. Watson or order. Watson indorsed these notes, in
blank and without date, to said Farrar, who tried to collect them of the:
estate of said Eveleth, he (Eveleth) being now dead. The County Court.

Error to Gallatin.

< allowed the claim against the estate of Eveleth, and by agreement between:

Winder Bailey, the administrator of Eveleth and said Farrar’s attorney,.
time was given in that court for said administrator to make further defense
to said notes. At a subsequent term of that court the administrator and
his counsel appeared and succeeded in getting that court to dismiss said
Farrar’s claim out of court. The cause was then appealed to the Circuit
court of Gallatin county, and is now brought to this court by writ of error,
by Farrar the plaintiff. The plaintiff assigns ten causes of error. The first
is to the introduction, on the trial by the defendant below, of a certain sealed
deed, dated 12th July, 1853, and purporting to have been executed by one
William F. Watson and Jackson Farrar, by William F. Watson attorney.

1st. Because it is a sealed instrument and has no reference or relation
on its face to said notes sued on, and being under seal is not susceptible of
parol proof to contradict or prove that the said $1500, mentioned in said
deed was not paid, as evidenced by said deed. See Starkie on evidence,.
Vol. 2, side pages 757 and 758, and notes p and q thereunder.

2nd. Because said deed, having no relation to the notes on its face or’
apparent in any way, was calculated and apt to mislead the jury.

8d. Because said deed, even if it had any reference or relation to said
notes sued on, could not be evidence against Farrar the plaintiff here, from
the fact that said deed purporls to have been executed by William F. Watson
and Jackson Farrar, by William F. Watson attorney, and is executed under-
their seals; and the deed itself does not show that said Watson had the
authority to sign and seal said deed for said Farrar as attorney, nor was it
shown that said Farrar authorized said Watson to make and seal said deed
for him.

4th. Said deed should not have been introduced and read to the jury
because it showed that the consideration of the deed was fully paid.

5th. The said deed ought not to have been read to the jury to prove
the consideration of the notes, and to lay the foundation for other evidence,
with the view of showing, if possible, that said patent right mentioned in
the deed, and also a mill to be delivered by Watson to Eveleth, were the
considerations of the said notes. Because, even if we allow that said Watson
and Farrar were in partnership in the sale of said patent rights mentioned
in said deed, yet it nowhere appears by said deed that they were in part-
nership in the sale of said patent rights and of mills; and, unless it so
appeared, a sale by Watson of a right and mill by himself, in the name of
such firm and for such firm, could not affect Farrar. See Story on partner-
ship, 8d Edition, page 184, section 117.
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As to the 2nd error, the evidence of A. W. Hamilton ought not to have
gone to the jury, to prove the statements of the plaintiff in regard to
plaintiff’s partnership with Watson in sale of patent rights to defendants
intestate and to Bruce. Because such evidence was irrelevant and calculated
to mislead the jury. And, in this cause, the defense is not the sale of
patent rights, but of patent right and a mill together, and said Hamilton’s
evidence only shows a partnership in sale of patent rights to defendants
intestate and to Bruce, and does not show any partnership in sale of any
rights and mills—and unless the partnership in sales, spoken of by witness,
included a partnership also to sell mills, and rights—see Story on partner-
ship, 3d Edition, pages 177,178, & 179, Sections 110, 111 & 112—the
evidence ought not to have gone to the jury.

In regard to the 3d error assigned, Stephen R. Rowan should not have
been allowed to testify to the jury to what he had heard Eveleth speak, as
regards said Rowan’s not having heard Eveleth speak of any other trans-
action with Watson except the patent and mill transaction. Eveleth is the
defendants intestate, and what said Eveleth said could not be given in
evidence on the part of the defendant. 1st. Because if Eveleth was living,
and a party defendant to the suit, he could not testify in his own behalf.
9nd. Because hearsay evidence in such case is not admissible—7 Cranch 290.
3d. Because the evidence was irrelevant and only calculated to mislead the
jury by assuming that there had been a patent and mill transaction proven,
when in fact and truth no such proof had been made in the trial. Irrelevant
evidence will be rejected, as well for its irrelevancy as for its incompetency.
11 Mass 140, Walker vs. Leighton, 4 Litt, 272.

On the fourth grounds of error, in respect to Stephen R. Rowan’s testi-
fying to Eveleth’s pecuniary affairs, with the avowed intention to prove that
in all probability Eveleth could not have paid the consideration in the deed
mentioned, and to prove circumstances from which the jury might infer the
consideration expressed in the deed was never paid, and that the notes sued
on were given therefor. This evidence should have been excluded from the
jury, for the reasons: 1st, That its object being to impeach the evidence
proven by said deed introduded by defendant, it ought not to have been
allowed on the general principle of evidence that a party is not allowed to
impeach his own witness. 2nd, Because said deed is a sealed instrument,
and parol evidence is 1ot allowable to disprove such deed. See U. S.
Digest, Vol. 2, page 294, section 2059 and 2069—page 295, section 2089
and 2090; 1 MecCord 209; 7 J. J. Marshall 367; 4 J. J. Marshall 583;
13 Peck 121; 6 Mass 435; 5 Mass 411.

The first instruction asked by defendant, and given by the court to the
jury, was improper and not warranted by the evidences and had a tendency
to mislead the jury. There is no evidence in the case proving that said
Farrar was in partnership with Watson in the mill contract made with
Eveleth. But, on the contrary, all the evidence went to show that said Farrar
was not in partnership with said Watson in the sale of mills. It was proven
by T. S. Hazen that said Farrar was, in 1852, a Pawnbroker in St. Louis,
and the said deed introduced by defendant only shovs Watson and Farrar
to own, jointly, interests in a certain patent right mentioned in said deed,
and shows no joint interest in any mill or mills. D. T. Hazen, the subscri-
bing witness to said deed, also testified that Watson was to send a mill
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to Eveleth, when he, Watson, returned to St. Louis. If Farrar had been in
partnership with Watson in sale of mills, W. would have certainly uvsed
the word we will send a mill, &e., for it is in proof Farrar was then residing
in St. Louis. Said Hazen further testified he, himself, bought a right from
said Watson and a mill also, but that the right and mill were separate and
distinet contracts; and further, said D. T. Hazen testified that Bruce also
bought a right but got no mill, and that he never knew of Watson throwing
in a mill with the purchase of a right. Job Smith testifies that Watson was
to furnish a mill of the largest size, and that Eveleth, on the delivery of the
mill, was to pay, he thought, $300, and that he thought Eveleth had paid
Watson some on the contract. All the evidence which bore on the mill
contract had a tendency to show the right and the mill were separate and
distinel trades. Even Eveleth’s letter to Farrar would shew that he did
not complain of not getting a mill—and A. W. Hamilton’s evidence, before
referred to, conduces to prove that Farrar could not have been in partner~
ship in the mill sale, as he was proven by Hamilton to have been in part~
nership in the sale of the right to defendants intestate and to Bruce—and
it is proven by Hazen that Bruce got no mill with his purchase of a right,
and that Watson was making no such sales as selling rights and mills in one
contract. It is fair to infer from the whole evidence that said Watson and
Farrar were not in any such partnership of selling patent rights and mills—
and the said 1st instruction was apt to mislead the jury, and was against
evidence and law, and ought to have been refused by the court.

The second instruction is both against law and evidence. There was no
evidence in the case proving that said notes were executed for the patent
right and mill purchase, as pretended by defendant. No witness saw the
notes executed, nor did any witness testify any thing of proof in regard to
the consideration of the notes. Yet, if the jury could believe Farrar was
in partnership with Watson in the sale of the patent rights, still, unless it
also appeared in evidence that Watson and Farrar were in partnership in the
sale of mills as well as rights, it is not the law that the mere fact of Watson
and Farrar being in partnership in the sale of said patent rights, would bind
said Farrar as such partner by any contract made by said Watson as one of
such firm in the manner this matter was transacted, unless said Watson
acted in the premises within the limits and scope of such partnership—See
Story on partnership, 3d Edition, pages 177,178 & 179, sections 110, 111
& 112—and the evidence of the defendant clearly shows that Farrar was
not concerned with Watson in sale of mills, and that Eveleth knew the fact.
The deed proves this, and Hazen’s and Hamilton’s evidence corroborate the
fact that if Watson and Farrar were in partnership, in the sale of said rights,
that that partnership did not extend to the sale of mills. :

The third instruction of the court for the defendant is not against the
law, but is, for the reasons stated in the objections to the lst and 2nd in-
structions, not warranted by the evidence in the cause, and so calculated to
mislead the jury. There was no evidence in this cause, tending to prove
what the consideration of the notes were, nor to prove Farrar a partner of
Watson in such consideration—and so the instruction is not warranted by
the evidence, and ought to have been refused by the court.

The court should have given the 1st instruction asked for by the plain-
tiff. The instruction embraces the law in such case. See Story on part-
nership, 3d Edition, pages 177, 178 & 179, sections 110, 111 & 112—
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Story on contracts, pages 211 and 212, section 218, 3d edition—Kent’s com-
mentaries, 5th Edition, top page 45, side page 46.

The court should have granted a new trial. The verdict of the jury
was against the evidence and the law, and not warranted by the evidence.
It was contended on the trial, that the said deed, supported by the evidence
of A. W. Hamilton, proved Watson and Farrar in partnership in the sale of
patent rights—and that the testimony of Rowan and others, proved that the
consideration mentioned in the said deed was not paid as evidenced by the-
deed, by reason of Eveleth’s circumstances in life. The evidence of the
deed was not rebutted, nor impeached, neither directly nor by implication..
Rowan, Fletcher, and all who testified as to Eveleth’s condition in life with
the view of letting the jury guess or presume that Eveleth was unable to
have paid the $1500 mentioned in the deed at the time the deed was made
—also, on cross examination, swore that Eveleth at that time had good
credit—had a farm in White County—could and might have, for ought
witnesses knew, borrowed $1500, by mortgaging said farm—and Fletcher
stated that Eveleth had, at the time, many debts due him, and might have
collected the amount of $1500, for all he knew. ITamilton’s evidence only
proved that Farrar admitted he was a partner of Watson’s in the sale of
patent rights to Eveleth and to Bruce. But that evidence does not prove,
nor connect any other evidence to the fact, that the notes here sued on by
Farrar, as assignee of Watson, were executed by Eveleth to Watson, for
and on account of the consideration of the sale of patent rights to Eveleth,
made by Watson as such partner of Farrar, nor does any of the evidence
in the cause prove for what consideration the notes were made. The letter
of Eveleth to Farrar repelled any mere presumption of fraud in the obtain-
ing of the notes by Watson—and Farrar, being the assignee of Watson, and
the assignment being without date, Farrar held the notes as an innocent
assignee, and stood as such, and is so presumed to be in law, unless the
contrary appears by evidence—and the consideration of the notes could not
be inquired into in this case, unless defendant had proved him a partner
with Watson in the consideration of the notes sued on, and it was incumbent
on defendant to have made the proof. In absence of such proof the verdict
is against evidence, and should have been set aside by the court, and the
court should not have entered judgment on the verdict.

The 9th and 10th errors have been referred to herein before, as to irrel-
evant evidence, and the impeachment by defendant of his own evidence.
This evidence by defendant, to-wit: the evidence of Rowan and others, to
rebut or disprove the evidence of the deed, was referred to herein before,
and Starkie on evidence, Vol. 2, side pages 757 and 758, and notes p and q
thereunder referred to, as the law showing that written instruments, nor
instruments under seal, cannot be rebutted by parol evidence. The court
erred in allowing parol evidence to go to the jury, to rebut or impeach said
evidence of the deed, because such a course was against law, and further
because the defendant ought not to have been allowed to impeach his own
proof.

..............................................

..............................................



O
S i § WS

%ch'//.mw»\

Jilve Frvm /- /75:7\




Pages of
Record.

1-4
2
3

4-5-6

-8

NeXNo o]

9-10
10-10

10-10
10

10

STATE OF ILLINOIS—IN THE SUPREME COURT—FIRST
GRAND DIVISION—OF THE NOVEMBER TERM, 1858.

JACKSON FaRRAR, assignee of Winniam F. Wamson, )

plaintiff in Error, |

vs. ¢ Error to Gallatin.
Benxgamin P. Hincn, administrator de bonis non of |
Svrvester EvererH, deceased. J

ABSTRACT.
This cause was brought into the Gallatin Circuit Court, at the June

Term, 1856, of said court, by the plaintiff, Jackson Farrar, assignee of
William F. Watson, on appeal from the County Court of Gallatin County,
from a judgment rendered in said County Court against said Farrar, who
was the plaintiff in that court, and Winder Bailey, administrator de bonis-
non of Sylvester Eveleth, was the defendant in that court—the judgment
of said County court was rendered at the January Term, 1856.

Before the June Term, 1856, of the Gallatin Circuit Court, said Winder-
Bailey departed this life, and at the said June term of said Circuit Court the
death of said Bailey is suggested, and Benjamin P. Hinch, as administrator-
de bonis non, is made party to this suit, and is duly summoned to the
October term, 1856, of said court.

At which term of the court there was a trial by a jury of eight by
agreement, Beecher judge presiding, and verdict was for the defendant,
Benjamin P. Hinch, which verdict was on motion of Plaintiff’s counsel set
aside by the court and a new trial awarded—and cause continued. At the
May term and also at the July special term of said Circuit court said cause
was continued.

And, at the October term, 1857, of the Gallatin Circuit Court, this cause
was tried by a jury of twelve men, his honor Wesley Sloan judge of said
court presiding; the jury found for the defendant, Benjamin P. Hinch.
Motion was made for new trial, and in arrest of judgment. The court
overruled the motion and entered judgment for defendant for costs, &e.

The Bill of exceptions shows as follows, therein stated, to-wit:

Jackson Farrar, assignee of William F. Watson,
VS.

BP Hmch adm’r de bonis non of Sylvester

Eveleth, deceased.

Be it remembered that in the cause of Jackson Farrar, assignee of
William F. Watson, versus Benjaman P. Hinch, administrator de bonis non
of Sylvester Eveleth deceased, which was tried at the October term of the
Gallatin Cireuit Court, A. D. 1857, at Shawneetown, Illinois, before his honor
Wesley Sloan, presiding judge of the nineteenth judicial circuit, and a
jury, the said Jackson Farrar, assignee, &e., plaintiff, introduced then and
there the following notes in evidence, to-wit:

1000%. Shawneetown, TI’s, July 13th, 1853.

Twelve months after date, I promise to pay, to the order of William F.

Watson, one thousand Dollars, for value received, negotiable and payable
without defalcation or discount.

Appeal from county court.

Signed, SyLvester Everers.
Upon the back of which note was the following indorsement, to-wit: I
assign the within note to Jackson Farrar for value received.
(Signed) Wirriam F. Warson.
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25089. Shawneetown, Illinois, July 13th, 1853.

On or before the first day of January next, I promise to pay to the
order of William F. Watson, two hundred and fifty Dollars for value received,
negotiable and payable without defalcation or discount.

Signed, SyLvestEr EvELETH.

Upon the back of which said note was the following indorsement,
to-wit: I assign the within note to Jackson Farrar for value received.
Signed, Wiruiam F. Warsox.

2509 Shawneetown, Illinois, July 13, 1853.

On or before the first day of April next, I promise to pay to the order
of William F. Watson, two hundred and fifty Dollars, for value received,
negotiable and payable without defalcation or discount.

Signed, SyLvesTER EvVELETH.

Upon the back of which was the following indorsement, to-wit: I assign
the within note to Jackson Farrar for value received.

(Signed) Wirriam F. Warson.

To the introduction of which said notes the defendant objected, which
said objection was by the court overruled, to which holding of the court the
said defendant then and there excepted, and the said notes having been
read to the jury in evidence, the said plaintiff then and there rested.

Whereupon the defendant introduced in evidence the following indenture,
made and executed by William F. Watson and Jackson Farrar (plaintiff) by
William F. Watson, att’y, to Sylvester Eveleth, to-wit:

“Whereas, James M. Clark of the city of Lancaster, and State of Penn-
sylvania, did obtain letters patent of the United States for improvements in
combining, grinding and bolting machines, known as James M. Clark’s
Patent Portable Flouring Mill, which patent bears date May 13th, 1851,
and whereas the said James M. Clark did, for a consideration to him in hand
paid on the 10th day of September, 1851, lawfully assign, sell and set over
all the right, title and interest which he had in said invention, as secured to
him by said letters patent for to and in the United States to Thomas M.
Clark, and whereas Jonathan H. Smith, William F. Watson and Jackson
Farrar did on the second day of April, 1852, obtain of said Thomas M.
Clark all the right, title and interest which he had in and to the counties of
Alexander, Pulaski, Massac, Pope, Hardin, Union, Jackson, Randolph, Perry,
Franklin, Hamilton, White, Wabash, Edwards, Wayne, Jefferson, Washing-
ton, Marion, Clay, Rock Island, Lawrence, Crawford, Jasper, Effingham,
Fayette, Montgomery, Shelby, Christian, Cumberland, Clark, Edgar, Coles,
Moultrie, Macon, Piatt, Champaign, Vermillion, Scott and Calhoun, all in
the State of Illinois. '

And whereas, the said William F. Watson and Jackson Farrar did, for a
valuable consideration, obtain the exclusive interest and title of the said
Smith in the said counties, as will more fully appear by reference to Deed
of the 26th May, 1852, and recorded at Washington City in Liber Y, T,
Page 268, of transfers of Patents. And whereas, Sylvester Eveleth is
desirous of obtaining an interest therein. Now this indenture witnesseth
that the said William F. Watson and Jackson Farrar for, and in consideration
of the sum of fifteen hundred Dollars, to them in hand paid, the receipt of
which is hereby acknowledged, have granted, bargained, sold and conveyed,
assigned and set over, and by these presents, do grant, assign, sell and set
over to said Eveleth, all their right, title and interest in the said invention,
as secured to them by said deeds, for to and in the counties of Gallatin,
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White, Saline, Williamson, Franklin, Hamilton, Jefferson, Wayne, Edwards
aud Wabash, in the State of Illinois, for his own use and benefit, of his heirs
and assigns, to the full end of the time for which said letters Patent were
patented, as fully and entirely as the same would have heen enjoyed by us,
if’ this assignment and sale had not been made. . In testimony whereof, we
have hereunto set our hands and affixed our seals, this 12th day of J uly, 1853.
D. T. Hazzx. Wirtiam F. Warson, (seal.)
JacksoN Farraw, (seal.)
Per Wittiam F. Warson, Att'y.
Whereupon the said defendant introduced D. T. Hazen, the subseribing
witness, who, after being duly sworn, stated that William F. Watson signed
and executed the said deed for himself and the said plaintiff The said
defendant then offered to read the same in evidence, to which the said
plaintiff' then and there objected, which objection was then and there over-
ruled by the court, to which holding of the court the said plaintiff’ then and
there excepted, and the same by defendant was read in evidence. Defen-
dant then introduced said D. T. Hazen and asked him the following ques-
tions, to-wit:
1st, Did Eveleth, at the time of the delivery of said deed, pay to said
Watson said sum of $15,000?
Ans: I do not know whether Eveleth paid anything down or not.
2nd Inter. What was Watson doing here?
Ans: He was selling the right to sell mills in this State and Kentueky.
3d Inter. Do you know whether Watson was to furnish said Eveleth
with a mill like the one Watson had here or of any size?
Ans: Watson told me that when he returned to St. Louis he was going
to send Mr. Eveleth a mill of the largest size.
4th Inter. Would the Patent right be of any worth without a mill as a
sample?
Ans: I do not think it would.
5th Inter. Was the delivery of the mill a part of the consideration of
the $1500 mentioned in the said deed.
Ans: T do not know.
Gth Inter. Did Watson, upon his return to St. Louis, send a mill to
Eveleth? :
Ans: Not to my knowledge. I never knew of Eveleth receiving any.
On cross examination, by plaintiff, the said witness stated that he did not
see the notes executed or delivered and knew nothing about them—and did
not know what the consideration of the notes was—that he bought the right
of Watson to sell mills of the same kind in Kentucky about the same time
Eveleth bought—that witness bought a mill separate, and it was a different
and distinct contract from the purchase of the right. Witness testified
that he bought the mill which Watson was exhibiting at Eveleth’s and took
it away—and that he believed Bruce bought the same right to sell the right,
and believes Bruce did not get a mill with the right—that the mill was a
separate contract, and he never knew of Watson’s throwing in a mill with
the purchase of a right. »
Job Smith was next introduced as a witness, by defendant, who, after
being sworn, was asked to go on and state all he knew, if anything, in
regard to the sale of a patent right by Watson to one Eveleth. Whereupon



18

18

19

19

20

20

21

21

21

21-22

said Smith stated, that he was up at the mill several times while Watson
and Eveleth were trying the mill which Watson brought with him—that
Eveleth and Watson were three or four days trading, and that he understood
from hearing the parties talk that Watson was to farnish Eveleth with a mill
of the largest size, in two or three months after the trade was made, and he
thought Eveleth was to pay Watson a certain amount upon the delivery of
the mill—did not know exactly how much for certain—thought $300. He
thought Eveleth paid Watson some money down on the contract—did not
know how much. But the best of his impression was that Eveleth paid
some money down. Witness, Smith, thought the mill was a part of the
contract—that Eveleth never got any mill as he (witness) knew of—never
heard of his (Eveleth’s) getting any. Smith also stated that he understood,
from Watson and Eveleth, that Eveleth had purchased the patent right of
the mill, and that as a part of the same contract Watson was to furnish
Eveleth a mill, such as the patent was for. Smith further stated that
Eveleth wanted the mill to put up to grind with and to show to others, so
as to enable him to sell the patent right by exhibiting the mill—that he,
Smith, had some experience in selling patent rights, and thought the patent
right to the mill would be of no value without a mill to exhibit to show how
it would work.

On cross-examination by plaintiff said witness, Smith, stated, that he did
not know how much Eveleth gave for the right and the mill-—that he did
not know that the right and delivery of the mill was all one trade or contract
—but that that was his understanding from the parties. Said Smith further
testified, that he did not know whether Watson and Eveleth made one or a
dozen trades—that for all he (Smith) knew they may have made a hundred
trades.

A. K. Lowe being introduced by defendant and sworn, stated, that he
was engaged in the forwarding and commission business, upon the Wharf
Boat at Shawneetown, had been on said Boat, with the exception of nine
months, in year 1855, ever since the first of the year 1853, and that no
patent mill ever came to Eveleth, or was any received by him, nor was any
landed or offered to be landed. No mill ever came from Watson to Eveleth.

Mr. T. S. Hazen was next introduced by defendant, who, being duly
sworn, was asked by def’t if he knew anything about William F. Watson
and Jackson Farrar being in partnership in the sale of Clark’s Portable
Patent Flouring Mill, to which said Hazen testified, that, some time in the
year 1852, he was in St. Louis and saw a man by the name of Farrar (the
plaintiff in this case) who asked him if he (witness) knew whether Dr.
Bishop of Shawneetown was good for his debts, stating that he (Farrar)
wanted to know because he and Watson had sold Dr. Bishop a patent right
of a mill, and that he and Watson were partners in such patent right. Said
Hazen also stated that the plaintiff, now present, was the Farrar he saw—
that he (meaning Farrar) was a pawn broker in St. Louis.

Defendant next introduced A. W. Hamilton, who, being sworn, def’t
asked him the following question: Did Farrar, the plaintiff, ever tell you
anything about his being in partnership with Watson? The plaintiff objected
to the question and the court overruled the objection, to which holding the
plaintiff then and there excepted. Said Hamilton answered, that Farrar
told him that he was in partnership with Watson in the sales made to
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the defendants intestate and to Bruce of the patent right, but not in the
sale made to Hazen. '

Stephen R. Rowan was next introduced by def’t, who testified, after
being sworn, as follows: that he was the next neighbor to said Eveleth,
remembered the time when Watson was there with a mill, and went up
frequently to see it work—that Eveleth never received any mill as witness
knew of, and that Eveleth told witness he, Eveleth, did fix up and got ready
to receive the mill and that no mill ever came.

Said Rowan, on cross-examination by plaintiff, stated, that he knew
nothing at all about their trading (meaning Eveleth’s and Watson’s trading).

The defendant, Hinch, next introduced as a witness, William Frier, who,
being sworn and examined, testified that Watson was to send Eveleth a mill
to operate with at Shawneetown. This was in the summer of 1853. That
he (witness) saw a mill at Eveleth’s at that time. Watson sold that mill to
Hazen. That the mill, Watson was to send to Eveleth was to be larger than
the one witness saw at Eveleth’s, and that Watson was to send it in five or
six weeks—that there was no other trade or transaction between the parties
as witness knew of, and that at that time he, witness, was quite intimate
with Eveleth.

Stephen R. Rowan being recalled by defendant, testified to the following
additional facts: that at the time Watson was trying the mill, witness was
there nearly every day. Said Rowan was then asked by said defendant if
he heard Eveleth speak of any other transaction with Watson except the
patent and mill transaction. To which question plaintiff then and there-
objected and the court overruled the objection, and plaintiff then and there
excepted—and said Rowan stated that he heard of no other transaction but
the mill and patent.

William Fletcher was next introduced by defendant, who, being sworn
and examined, stated that he was acquainted with Eveleth in 1853, and was
at one time his partner—that Eveleth was in the said mill business which
was the only business he ever knew of his following——that, in 1853, Eveleth
was hard pushed for money—that at that time he owed witness, and witness
could not get it, and that in 1853 witness does not think Eveleth had any
considerable amount of money.

Said Fletcher, on cross-examination by plaintiff, stated that, in 1853,
Eveleth had a good many debts standing out-—that a good many people
were owing Eveleth, and that he, witness, did not know whether or not
Eveleth collected any great amount or not—that he might have collected a
good deal for all witness knew, and that Eveleth had a farm in White County,
and might have raised money by mortgaging that farm, and that Eveleth’s
credit was good. Witness supposed Eveleth could have borrowed consider-
able money.

The defendant asked leave to recall Stephen R. Rowan, and plaintiff .
objected. The court overruled the objection, to which holding of the court
said plaintiff then and there excepted.

Said Rowan, then heing upon the witness stand, defendant asked him if,
in 1853, he was acquainted intimately with the affairs of Eveleth in 1853.
To which the plaintiff objected—and the court asked defendant the intention
of said question, and defendant stated that he intended to prove by the
witness the condition of Eveleth at that time——to prove that in all probability
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Eveleth could not have paid the consideration in the deed mentioned; and
to prove circumstances from which the Jury might infer the consideration
expressed in the deed was never paid, and that the notes sued on were given
therefor. 'Whereupon the court overruled the plaintiff’s objection—to which
holding of the court said plaintiff then and there excepted.

And said Rowan stated that he was intimately acquainted with Eveleth
in 1853—that he frequently came to his (witness’s) house and talked with
him concerning his (Eveleth’s) business, and sometimes borrowed money of
witness. Witness was then asked farther, by the defendant, if he thought
Eveleth had as much as $1500 in 1853. To which witness answered he
did not think he had.

Upon cross-examination by the plaintiff, witness stated that he thought
a good many people in 1853 were owing Eveleth, and that he, witness, did
not know but that he (Eveleth) collected $1500 in 1853—that he believed
Eveleth owned a farm in White County, and witness supposed Eveleth could
have got money by mortgaging that farm and witness have known nothing
about it, and that he, witness, knew nothing about how much money
Eveleth had or raised—that Eveleth might have had a great deal or but
little, he, witness, could not tell, and that Eveleth’s credit was good.

Defendant next introduced Henry Frier, who, being sworn and examined,
stated that in 1853 he was working for Mr. Eveleth at his saw mill, and was
with Eveleth at the time Watson came there with a Patent Flouring Mill,
and afterwards—that he knew nothing about the trade.between Watson and
Eveleth—paid no attention to what they said, and never heard Eveleth say
anything about the trade—he was a man who kept his business to himself.
Whereupon the defendant rested his cause.

Whereupon the plaintiff introduced the following letter, from Eveleth to
plaintiff, to-wit: .

Shawneetown, Illinois, January 29th, 1854.
Mr. J. Farrar—Sir: T received your note relative to the amount I am
due you. I had writlen to Mr. Watson some béfore on the subject. My
affairs ave such that I cannot meet the notes just now, having been com-
pelled to lay out all the money I could raise for saw logs in order to get
them on the spring raise, or T should be idle all the season. T shall be able
to pay part of it soon, and will try to meet it all as soon as possible.

If Mr. Watson is about St. Louis let me know and I will come and pay
whatever money 1 can raise, as T wish to see Mr. Watson.

Yours, S. EveLers.

Plaintiff introduced George W. McKeaig, who, being sworn and exam-
ined, stated that he was the Post Master at Shawneetown, and having
examined said letter stated that it bore the post mark of the Post office at
Shawneetown.

Plaintiff’ then introduced George A. Ridgway, who, after being sworn
and examined, stated that he was acquainted with Sylvester Eveleth and
had frequently seen him write his (Eveleth’s) name—and said letter then
being handed to said witness, who, after examining it, stated that said letter
was in the hand writing of Eveleth, and that the signature was Eveleth’s.
Whereupon the defendant objected to the introduction of the letter. The
court overruled the objection and defendant then and there excepted—which
letter being read the plaintiff as well as defendant rested, &c.
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The defendant asked the following three instructions, which were by the
court given: Ist instruction. “If the jury believe, from the evidence, that
the plaintiff; Farrar, was a partner of Watson in the mill contract made with
Eveleth, then the law presumes that Farrar knew all the conditions of that
contract, and if' the notes sued on were given to Watson, in consideration of
the mill contract with Eveleth, then Farrar, if he was a partner of Watson
in that contract, had notice of all the conditions of the contract, and stands
precisely in the same condition in this case as Watson himself would if he
had sued on the notes in his own name. And the plaintift excepted.

2nd instruction.  “If the jury believe, from the cvidence, that Watson
and Farrar weve partners in the patent right spoken of in the evidence, and
that Watson, as one of such partners, made a contract with Eveleth about
the sule of such patent right, and that such contract was that Eveleth pur
chased such right for certain counties, and that, as a part of such contract,
Watson agreed to send to Eveleth a mill* within three months after said
contract was made, and that such mill never was sent to Eveleth—and if
they further believe, from the Evidence, that such patent right was of no
use or benefit to Eveleth without having such mill, and that the notes sued
on were given by Eveleth in consideration of such contract, that the consid-
eration of said notes has failed and the plaintiff cannot recover. And the
plaintiff. excepted.

3d instruction.  “If the plaintiff, Farrar, was a partner of Watson’s in
the consideration of the notes sued on, then the law presumes that he had
notice before he received such assignment of said notes of all the conditions
of the consideration, and as much bound by such condition as Watson him-
sell.  And the plaintiff’ excepted.

The plaintifi” asked the following instruction, which was by the court
refused:

“The court instructs the jury that although they believe, from the

e, that said Farrar was such partner of Watson, as mentioned in the
Lin evidence in this cause, in regard to selling patent rights, and

f}: b suaid notes were made to said Watson by Eveleth in consideration of
the sale of patent rights mentioned in said deed together for the further
consideration of a mill to be delivered by said Watson in such time as is

pretended by said defendant

vet, unless they further believe, from the
cvidence, that said Watson, as such partner of Farrar, was fully authorized
by the terms and within the scope of such partnership, as that mentioned
in the said deed, to make such a contract for a mill to be delivered as a part
of the consideration of the notes herein—in selling said rights under such
partnership, they must find for the plaintiff, unless it appears, in evidence,
that plaintiff, as such partner, approved of such sale of right and mill to
Eveleth after such sale, and before the notes were assigned by Watson to
him.  And if it appears in evidence that Watson had such power by the
terms of such partnership, to sell such patent rights and mill together, and
did make such contract under such power, and that said mill was not
delivered, they may allow such set off to said notes as they may think proper
and just under the proofs. The court refused to give said instruction, and
the plaintift’ excepted.

The plaintiff moved for a new trial, and in arrest of judgment, upon
the following grounds:
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1st, Because the verdict of the jury was against law. 2d, Because the
verdict is against evidence. 3d, Because the verdict should have been for
the plaintiff, and not for the defendant.

The motion for a new trial and in arrest of judgment was overruled, and-
judgment entered in accordance with the verdict—and the plaintiff’ excepted.:

BARTLEY & INGERSOLL,
Att'ys for plaintiff in Error.

The plaintiff in error, who was the plaintiff below, assigns the following
grounds of error in this cause.

1st, The court below erred in permitting the deed from William F.
Watson and Jackson Farrar, made by said Watson as attorney, 12th July,
1853, to be read to the jury in the trial of this cause.

2d, The court erred in permitting A. W. Hamilton’s evidence to be
given to the jury, in regard to the statements of plaintiff, to prove pI'ff in
partnership with said Watson, in sale of patent rights to defendants intes-
tate and to Bruce.

3d, The court erred in permitting Stephen R. Rowan to testify to the
jury in this cause, to the fact that he Rowan never heard Eveleth speak of
any other transaction with Watson except the patent and mill transaction.

4th, The court erred in allowing the evidence of Stephen R. Rowan, to
be given to the jury, in regard to the pecuniary affairs of Eveleth in 1853,
to prove as avowed by def’t that in all probability Eveleth could not have
paid the consideration in the deed mentioned—and to prove circumstances
from which the jury might infer the consideration expressed in the deed
was never paid, and that the notes sued on were given therefor.

5th, The court erred in giving the three instructions asked by the
defendant, to-wit: 1st, 2nd, and 3d instruction of def’t to the jury.

6th, The court erred in refusing plaintiff’s 1st instruction to the jury.

Tth, The court erred in not granting a new trial in this cause, as asked
by plaintiff. |

8th, The court erred in entering judgment against plaintiff on the
verdict of the jury.

9th, The court erred in permitting the defendant to introduce evidence
to rebut the facts stated in the said deed from Watson & Farrar, by Watson
to Eveleth—which deed was by defendant alone introduced in evidence by
him and read to the jury in this cause.

10th, The court erred in permitting improper and irrelevant evidence
to go to the jury on the part of the defendant.

MILTON BARTLEY, for
Plaintiff in Error.
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Mizron Bartiey, Attorney for plaintiff in error, in the cause of
Jackson Farmar, assignee of William F. Watson,

vs. : :
Benjamin P. Hinch, administrator de bonis non of Error to Gallatin.

Sylvester Eveleth dec’d.

Refers to the following authorities on the points relied on:

This cause originated in the County Court of Gallatin, on three certain
promissory notes, executed by Sylvester Eveleth on the 13th July, 1853,
payable to William F. Watson or order. Watson indorsed these notes, in
blank and without date, to said Farrar, who tried to collect them of the
estate of said Eveleth, he (Eveleth) being now dead. The County Court.
allowed the claim against the estate of Eveleth, and by agreement between
Winder Bailey, the administrator of Eveleth and said Farrar’s attorney,
time was given in that court for said administrator to make further defense
to said notes. At a subsequent term of that court the administrator and
his counsel appeared and succeeded in getting that court to dismiss said
Farrar’s claim out of court. The cause was then appealed to the Circuit
court of Gallatin county, and is now brought to this court by writ of error,
by Farrar the plaintiff. The plaintiff assigns ten causes of error. The first
is to the introduction, on the trial by the defendant below, of a certain sealed
deed, dated 12th July, 1853, and purporting to have been executed by one
William F. Watson and Jackson Farrar, by William F. Watson attorney.
The deed ought not to have been read to the jury in the trial of this cause.

1st. Because it is a sealed instrument and has no reference or relation
on its face to said notes sued on, and being under seal is not susceptible of
parol proof to contradict or prove that the said $1500, mentioned in said
deed was not paid, as evidenced by said deed. See Starkie on evidence,
Vol. 2, side pages 757 and 758, and notes p and q thereunder.

9nd. Because said deed, having no relation to the notes on its face or
apparent in any way, was caleulated and apt to mislead the jury.

3. Because said deed, even if it had any reference or relation to said
notes sued on, could not be evidence against Farrar the plaintiff here, from
the fact that said deed purporls to have been executed by William F. Watson
and Jackson Farrar, by William F. Watson attorney, and is executed under
their seals; and the deed itself does not show that said Watson had the
authority to sign and seal said deed for said Farrar as attorney, nor was it
shown that said Farrar authorized said Watson to make and seal said deed
for him.

4th. Said deed should not have been introduced and read to the jury
becausé it showed that the consideration of the deed was fully paid.

5th. The said deed ought not to have been read to the jury to prove
the consideration of the notes, and to lay the foundation for other evidence,
with the view of showing, if possible, that said patent right mentioned in
the deed, and also a mill to be delivered by Watson to Eveleth, were the
considerations of the said notes. Because, even if we allow that said Watson
and Farrar were in partnership in the sale of said patent rights mentioned
in said deed, yet it nowhere appears by said deed that they were in part-
nership in the sale of said patent rights and of mills; and, unless it so
appeared, a sale by Watson of a right and mill by himself, in the name of
such firm and for such firm, could not affect Farrar. See Story on partner-
ship, 3d Edition, page 184, section 117.



As to the 2nd error, the evidence of A. W. Hamilton ought not to have
gone to the jury, to prove the statements of the plaintiff in regard to
plaintift’s partnership with Watson in sale of patent rights to defendants.
intestate and to Bruce. Because such evidence was irrelevant and caleulated
to mislead the jury. And, in this cause, the defense is not the sale of
patent rights, but of patent right and a mill together, and said Hamilton’s.
evidence only shows a partnership in sale of patent rights to defendants
intestate and to Bruce, and does not show any partnership in sale of any
rights and mills—and unless the partnership in sales, spoken of by witness,
included a partnership also to sell mills, and rights—see Story on partner-
ship, 3d Edition, pages 177, 178, & 179, Sections 110, 111 & 112—the
evidence ought not to have gone to the jury.

In regard to the 3d error assigned, Stephen R. Rowan should not have
been allowed to testify to the jury to what he had heard Eveleth speak, as
regards said Rowan’s not having heard Eveleth speak of any other trans-
action with Watson except the patent and mill transaction. Eveleth is the
defendants intestate, and what said Eveleth said could not be given in
evidence on the part of the defendant. 1st. Because if Eveleth was living,
and a party defendant to the suit, he could not testify in his own behalf
9nd. Because hearsay evidence in such case is not admissible—7 Cranch 290.
3d. Because the evidence was irrelevant and only calculated to mislead the
jury by assuming that there had been a patent and mill transaction proven,
when in fact and truth no such proof had been made in the trial. Irrelevant
evidence will be rejected, as well for its irrelevancy as for its incompetency.
11 Mass 140, Walker vs. Leighton, 4 Litt, 272.

On the fourth grounds of error, in respect to Stephen R. Rowan’s testi-
fying to Eveleth’s pecuniary affairs, with the avowed intention to prove that
in all probability Eveleth could not have paid the consideration in the deed
mentioned, and to prove circumstances from which the jury might infer the
consideration expressed in the deed was never paid, and that the notes sued
on were given therefor. This evidence should have been excluded from the
jury, for the reasons: 1st, That its object being to impeach the evidence
proven by said deed introduced by defendant, it ought not to have been
allowed on the general principle of evidence that a party is not allowed to
impeach his own witness. 2nd, Because said deed is a sealed instrument,
and parol evidence is not allowable to disprove such deed. See U. S.
Digest, Vol. 2, page 294, section 2059 and 2069—page 295, section 2089
and 2090; 1 McCord 209; 7 J. J. Marshall 367; 4 J. J. Marshall 583;
13 Peck 121; 6 Mass 435; 5 Mass 411.

The first instruction asked by defendant, and given by the court to the
jury, was improper and not warranted by the evidence, and had a tendency
to mislead the jury. There is no evidence in the case proving that said
Farrar was in partnership with Watson in the mill contract made with
Eveleth. But, on the contrary, all the evidence went to show that said Farrar
was not in partnership with said Watson in the sale of mills. It was proven
by T. S. Hazen that said Farrar was, in 1852, a Pawnbroker in St. Louis,
and the said deed introduced by defendant only shows Watson and Farrar
to own, jointly, interests in a certain patent right mentioned in said deed,
and shows no joint interest in any mill or mills. D. T. Hazen, the subscri-
bing witness to said deed, also testified that Watson was to send a mill



to Eveleth, when he, Watson, returned to St. Louis. If Farrar had been in
partnership with Watson in sale of mills, W. would have certainly used
the word we will send a mill, &e., for it is in proof Farrar was then residing
in St. Louis. Said Hazen further testified he, himself, bought a right from
said Watson and a mill also, but that the right and mill were separate and
distinet contracts; and further, said D. T. Hazen testified that Bruce also
bought a right but got no mill, and that he never kunew of Watson throwing: -
in a mill with the purchase of a right. Job Smith testifies that Watson was -
to furnish a mill of the largest size, and that Eveleth, on the delivery of the -
mill, was to pay, he thought, $300, and that he thought Eveleth had paid *
Watson some on the contract. All the evidence which bore on the mill
contract had a tendency to show the right and the mill were separate and *
distinel trades. Even Eveleth’s letter to Farrar would show that he did -
not complain of not getting a mill—and A. W. Hamilton’s evidence, before
referred to, conduces to prove that Farrar could not have been in partner- -
ship in the mill sale, as he was proven by Hamilton to have been in part- -
nership in the sale of the right to defendants intestate and to Bruce—and

it is proven by Hazen that Bruce got no mill with his purchase of a right,

and that Watson was making no such sales as selling rights and mills in one

contract. It is fair to infer from the whole evidence that said Watson and

Farrar were not in any such partnership of selling patent rights and mills—

and the said 1st instruction was apt to mislead the jury, and was against

evidence and law, and ought to have been refused by the court.

The second instruction is both against law and evidence. There was no
evidence in the case proving that said notes were executed for the patent
right and mill purchase, as pretended by defendant. No witness saw the
notes executed, nor did any witness testify any thing of proof in regard to
the consideration of the notes. Yet, if the jury could believe Farrar was
in partnership with Watson in the sale of the patent rights, still, unless it
also appeared in evidence that Watson and Farrar were in partnership in the
sale of mills as well as rights, it is not the law that the mere fact of Watson
and Farrar being in partnership in the sale of said patent rights, would bind
said Farrar as such partner by any contract made by said Watson as one of
such firm in the manner this matter was transacted, unless said Watson
acted in the premises within the limits and scope of such partnership—=See
Story on partnership, 3d Edition, pages 177,178 & 179, sections 110, 111
& 112—and the evidence of the defendant clearly shows that Farrar was
not concerned with Watson in sale of mills, and that Eveleth knew the fact.
The deed proves this, and Hazen’s and Hamilton’s evidence corroborate the -
fact that if Watson and Farrar were in partnership, in the sale of said rights,
that that partnership did not extend to the sale of mills.

The third instruction of the court for the defendant is not against the
law, but is, for the reasons stated in the objections to the 1st and 2nd in-
structions, not warranted by the evidence in the cause, and so calculated to
mislead the jury. There was no evidence in this cause, tending to prove
what the consideration of the notes were, nor to prove Farrar a partner of
Watson in such consideration—and so the instruction is not warranted by
the evidence, and ought to have been refused by the court.

The court should have given the 1st instruction asked for by the plain-
tifft. The instruction embraces the law in such case. See Story on part-
nership, 3d Edition, pages 177, 178 & 179, sections 110, 111 & 112—



Story on contracts, pages 211 and 212, section 218, 3d edition—Kent’s com-
mentaries, Hth Edition, top page 45, side page 46.

The court should have granted a new trial. The verdict of the jury
was against the evidence and the law, and not warranted by the evidence.
It was contended on the trial, that the said deed, supported by the evidence
of A. W. Hamilton, proved Watson and Farrar in partnership in the sale of
patent rights—and that the testimony of Rowan and others, proved that the
consideration mentioned in the said deed was not paid as evidenced by the
deed, by reason of Eveleth’s circumstances in life. The evidence of the
deed was not rebutted, nor impeached, neither directly nor by implication.
Rowan, Fletcher, and all who testified as to Eveleth’s condition in life with
the view of letting the jury guess or presume that Eveleth was unable to
have paid the $1500 mentioned in the deed at the time the deed was made
—also, on cross examination, swore that Eveleth at that time had good
credit—had a farm in White County—could and might have, for ought
witnesses knew, borrowed $1500, by mortgaging said farm—and Fletcher
stated that Eveleth had, at the time, many debts due him, and might have
collected the amount of $1500, for all he knew. Hamilton’s evidence only
proved that Farrar admitted he was a partner of Watson’s in the sale of
patent rights to Eveleth and to Bruce. But that evidence does mot prove,
nor connect any other evidence to the fact, that the notes here sued on by
Farrar, as assignee of Watson, were executed by Eveleth to Watson, for
~and on account of the consideration of the sue of patent rights te Eveleth,
made by Watson as such partner of Fairar, nor does any of the evidence
in the cause prove for what consideration the notes were made. The letter
of Eveleth to Farrar repelled any mere presumption of fraud in the obtain-
ing of the notes by Watson—and Farrar, being the ussignee of Watson, and
the assignment being without date, Farrar held the mnotes as an innocent
assignee, and stood as such, and is so presumed to be in law, unless the
contrary appears by evidence—and the consideration of the notes could not
be inquired into in this case, unless defendant had proved him a partner
with Watson in the consideration of the notes sued on, and it was incumbent
on defendant to have made the proof. In absence of such proof the verdict
is against evidence, and should have been set aside by the court, and the
court should not have entered judgment on the verdict.

The 9th and 10th errors have been referred to herein before, as to irrel-
evant evidence, and the impeachment by defendant of his own evidence.
This evidence by defendant, to-wit: the evidence of Rowan and others, to -
rebut or disprove the evidence of the deed, was referred to herein before,
and Starkie on evidence, Vol. 2, side pages 757 and 758, and notes p and q
thereunder referred to, as the law showing that written instruments, nor
instruments under seal, cannot be rebutted by parol evidence. The court
erred in allowing parol evidence to go to the jury, to rebut or impeach said
evidence of the deed, because such a course was against law, and further
because the defendant ought not to have been allowed to impeach his own
proof.

..............................................

: J. W. EDWARDS, PRINTER, SHAWNEETOWN. .
Cessassashasensseesessessaeessenesbesssbe Rt
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SUPREME COURT, .

THE, PEOPLE OF THE STATE OF ILLINOIS;
__7__.(,
To the Clerk of the Circua Court for the cuunly of .L//é—/z://’)ﬂ/‘—/l"d — CREETING,

BECAUSE in the record and yroceedings, as also in the rendition of the judgment of a plea which was in the

LCircuit Court pf Zﬂ%/ SEERES county, before the Judge thereof, between
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defendant it is said manifest error hathintervened, to the injury of the aforesaid érff‘f»—f»{o/’:ﬂ e ——

S ~ 3 7
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e s L S Pl et as we are infermed by ~“c-,

complaint, and sve being willing that error, should be correcied if any there be, in due form and manner, and that
Jjustice be done to the parties aloresaid, command you that if judgment thereof be given, you distinetly and openly
avithout delay, send to our Justices of the Supreme Count, the record and proceedings of the plaint, aforesaid,
with zll things touching the same, under your seal, so that we mey have the same before our Justices aforesaid at

Mount Vernon, in the county of jefferson, on_the /f,(gZLW‘/ %" % = ?“'é{"/ﬁ"’ék“ﬁz‘(’b/k\f
/7 4 \

W o ___#, . next, thatjthe record and pro ceedings, being inspected, we may cause fe be done therein, to correct the

error, what of right cught to be done aceording to law: 54 - 2o

Witness, the Hon, WALTERB-SCATES Chief Justice
of otr said court, z\ﬂ(l the seal thereof, at Mount Vernon this

é‘/{/:m day of éf/’i e e

= -
in the year of Our Lord One Thousand Eight Hundred

and Fifty- Z:jﬁﬁf;?
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STATE OF ILLINOIS, = oo
; SUPREME COURT,g”’ / T treece Tt rar,

SN QQ@Q%E Ol RAE UNNANE O SERlNOE,
To the Sheriff of /é% County,

Becau:e in the record and procecd;.nrrs and also in the rendition of the

’

judgment, of a plea which was in the Clrcmt Court of Wrﬂ,

County, before the judge thereof, bemeen/é/m%ﬂ/zm 4%
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defcudant it is said that manifest error hath intervened to the 1n_|ury of said s Sl
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as we are informed by / complaint, the record and proceedings of which said judgment, we have caused (o
be brought into our Supreme Court of the State of Illinois, at Mt. Vernon, before the Justices thereof, to correct -

the errors inthe same, in due form and manner, according to Iaw; therefore we command you, that by good and

W ’ *
lavwful men of your county, )ou give notice to the said 1447/ s /’)5/4/ L%

i

e e & nrar s R

t}mt/e_-— be and appear before the Justices of our said bupxcm}ourt W1e first day of the next term of
5 ’¢p¢,y/w«(¢~,7 e //
said Court, to be holden at Mount Vernon in said State, on thc Second Monday in Novau"ncxt to hear the
records and proceedings aforesaid, and the errors assigned, if Z shall think fit; and further
to do and receive what the said Court shall order in this behalf ; and have you then there the names of those by
; -

- - 7
% . o = &2 ;
whom you shall give the said /Z:,¢4 e 2taen e /4/2“*—»'@‘/ TR

notice, together with this writ.
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Witness, the Hon. Sxmegest=9Tor, Chicf Justice of our said

V4
Court, and the seal thereof, at Mount Vernon, ﬂu% s
i et

day f;/c Q{ z,/;, //;1.,— in the year of our Lord,

one thousand mght hundred and fifty- = « ; e -

-~
/ #

'Aa-«/;z - ; Lt A

: //Lr Mﬁj/
S ————
Clerk of Supreme Courl,

V4 2 LY
Loysi=r4]



S R Dt Sl e

: i | b
P /{}/}/ . oo licl // e f/ﬁdlfw&é = »76 %, W/A{A\ 3
L /’/;/M‘.@/ rps S ele-eriFe £ ‘
g//f/fu. W A L @é"{ v /{&C/ ////”?’f |
‘7/4"7/‘"‘%— " Ozﬂ/c/y" i R T RETT @i //z !

Lo e ///Jf}? 25 5T /g £
/{j ﬂ/{/ fjg% %&//ZJC/ %







	img001
	img002
	img003
	img004
	img005
	img006
	img007
	img008
	img009
	img010
	img011
	img012
	img013
	img014
	img015
	img016
	img017
	img018
	img019
	img020
	img021
	img022
	img023
	img024
	img025
	img026
	img027
	img028
	img029
	img030
	img031
	img032
	img033
	img034
	img035
	img036
	img037
	img038
	img039
	img040
	img041
	img042
	img043
	img044
	img045
	img046
	img047
	img048
	img049
	img050
	img051
	img052
	img053
	img054
	img055
	img056
	img057
	img058
	img059
	img060
	img061
	img062
	img063
	img064
	img065
	img066
	img067
	img068
	img069
	img070
	img071
	img072
	img073
	img074
	img075
	img076
	img077
	img078
	img079
	img080
	img081
	img082
	img083
	img084
	img085

