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EZRA C. READ, ]
et al Appelants,

Vs
JOHN L. WILSON,
Appelle.

In Supt. Ct., 3d Grand Division, April Term, A. D, 1859.
APPEAL FROM CIRCUIT COURT OF COOK COUNTY.

Replevin for Twenty Gold Watches and Twelve Silver Watches, valued

at $2500.
Pages 2 & 3 ’

p4 ‘Writ issued Dec. 12, 185, and served Deec. 15, 1857, and property delivered
ps 4-5  plaintiffs. -
p6 Declaration filed Feb. 15, 1858, claiming above property.

Deft. pleads-~-1st. Property in himself, 2d. That he took the property, as
p7 Sheriff of Cook County, by virtue of an Execution directed to him from

Cook Co. Court. Com. Pleas, dated Dec. 11, 1857, against R. W. Roath, im-

B2 pleaded with W. Tyler Roath, and property in said Roaths.

Replication. First. That said property was Pffs. Secondly. That Deft,
was not Sheriff. Thirdly. That it was the property of plaintiffs and not of
Roaths.
ps1]1 12 Jury waived; trial by court, and judgement for defendant.

13 14 Bill of Exceptions. Sets out chattel mortgage of property in question,
made by the two Roaths to plaintiffs, dated Oct. 23, 1857, duly acknowledged
and recorded, Nov. 20, 1857, made to secure a promissory note for $8000, of
same date as mortgage given by the Roaths to plaintiffs, due six months after
its date. Mortgage provides that mortgagers should have possession of pro-
perty mortgaged for two years from the date of the instrument, and use and
enjoy the same according to the usual course of their retail trade, unless mort-
gagees should deem the property mortgaged in danger of being sold, removed,
p 16 or wasted; then the note secured by said mortgage should become due, and
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they- might in person, or by their agents, take, and hold posseesion of said
property.

p17 It was admitted this mortgage was executed and recorded before the execu-
tion under which the levy was made by defendant, was delivered to him, in
favor of C. V. Wiley vs R. W. Roath, impleaded with W. T. Roath; a valid

p17 judgment on which this Execution was issued also admitted.

ps 17-13 Defendant objected to introduction of mortgage; objection overruled and
mortgage admitted, and read in evidence. Exception by defendant.
Plaintiffs then offered R. W. Roath cne of the mortgagers as a witness, who

tstified as follows.

ps 18-19 I know the partics to this suit; plaintiffs live in New York city; I carried
on the jewelly busincss at No. 81 South Clark Street, in the city of Chicago,
Tllinois, where we had the stock of goods covered by the mortgage made by
me and my son to the plaintiffs; about the first of November, 1857, Charles
W. May, as agent for the plaintiffs, care from New York city to take posses-
sion of the goods, store and business under the mortgage; he remained in Chi-
cago until about the 25th of March, 1858; on his arrival Le proceeded to take
an inventory of the goods, of all the goods and cffects in the store; this was
Lefore the issue or levy of the execution of C. V. Wiley against me; May was
in the store the day the exccution waslevied, but had gone to his dinner at the
precise time of the levy; the goods ir the store were the same included in the
mortgage, and were levied on by the Sheriff; after Lis arrival, Mr. May receiv-
ered the proceeds of all ths sales made in the store, and they were deposited
in the Marine Bank, to the credit of Read, Taylor & Co., these plaintiffs; after his
arrival he had the sole control and direction of the business, and forwarded weekly
statements of the business to Read, Taylor & Co., at New York; he took and held
this possession on account of plaintiffs; at the time of making the mortgage we
were indebted Lo plaintiffs about $8000, and so continned at the time of levying
the execution; Mr. May came to Chicago entirely to look after and sce to
Reud, Taylor & Co.’s interest in this property, and to tuke possession of the
same. On cross-examination witness testified that he had done business at 81
Clark Street for one year and a half, under sign of R. W. Roath & Son, on a
sign board and clock; did not remove signs after making mortgage; no advertise-
ment of change of possession in papers, subsequent to the execution of the
mortgage; myself and two sons were employed in the store prior to the date
of the mortgage; no one clse; I hirzd no one else after Mr. May came, and I
and my sons remained in possession as before, selling goods under direction of
Mr. May; he sold many goods, and we all received money and put in the drawer;
we retained of proceeds enough to pay expenses of store and our living, or
personal expenses, by consent of May; James and Tyler (my sons) slept at
store, and had keys of store; I also had keys; one of my boys was in thé store
all the time; Mr. May did not sleep in the store; he came there in the moruing
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as soon as I did;-did not stay- there evenings generally; he sold but few goods
in evening; the day before levy was made we sold Mr. Hyatt (attorney for
plaintiff in execution, and for defendant in this suit) some goods; a few to
settle on account; his account against us was about $80—ours against him be-
tween $60 and $70, balance about $22; I think I consulted Mr. May about
propriety of paying Hyatt’s account before I paid ic; Mr. May was not in store
when levy was made, he had gone to Lis dinner; James Roath was there; we
had a lease of the store;no transfer was made of it. Re-examined.——Mr.
May paid the rent himself, to Dr. Quinlan, our landlord, and had the direction
of paying the rent; he paid the rent for November and December for account
of Read, Taylor & Co. last, and paid all the other bills against the store; we
paid no other debts than to Read, Taylor & Co. after May’s arrival, except a
few small ones by his consent.

Defendant then called L. H. Hyatt as a witness, who being sworn, testified
as follows: —The transaction referred to, took place the day I presented my bill
to Roath; balance, I think, of $22; he said he had no money, but that if I
wanted anything out of the store I conld have it; he went to the desk and got
ledger; I am perfectly cerfain he did not leave the show case till after he sold
me the goods; I saw Mr. May in the store; he was at the desk; Roath did not
consult him, Cross-examined .—After I went in Roath went back to the desk
to get his ledger; I cannot state that he did not speak to May; I Liad presented
my bill to him before ho went to the desk; I heard that May was there, and
went partly to find out how the business was done, but priucipally to get my
puy.

Defendant then offered in evidence, execution from Cook County Court of
Common Pless, in favor of C. V. Wiley vs R. W. Roath, impleaded, etc., dated
Dee, 11th, 1857, delivered to defendant Dec. 11th, 1857, by virtue of which
defendant took property in question, which it is admitted were a part of those
mortgaged to plaintiffs by the Roaths,

Plaintiffs offered Replevin writ in evidence, with return thereon. This was
all the evidence.

The court found the issues for the defendant, and rendered judgment accord- *
ingly; plaintiffs excepted.

Plaintiffs (appelants) assign for error.

The court erred in rendering judgment for defendant.

The court erred in not rendering judgment for the plaintiffs.
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they might in person, or by their agents, take, and hold posseesion of said
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p 17 It was admitted this mortgage was exccuted and recorded before the execu-
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and my sons remained in possession as before, selling goods under direction of
Mr. May; he sold many goods, and we all received money and put in the drawer;
we retained of proceeds cnough to pay expenses of store and our living, or
personal expenses, by consent of May; James and Tyler (my sons) slept at
store, and had keys of store; I also had keys; one of my boys was in the store
all the time; Mr. May did not sleep in the store; he came there in the morning




ps 20-21

G
w0

3

as soon as I did; did not stay there evenings generally; he sold but few goods
in evening; the day before levy was made we sold Mr. Hyatt (attorney for
plaintiff in execution, and for defendant in this suit) some goods; a few to
settle on account; his account against us was about $80—ours against him be-
tween $60 and $70, balance about $22; I think I consulted Mr. May about
propriety of paying Hyatt’s account before I paid ic; Mr. May was not in store
when levy was made, he had gone to Lis dinner; James Roath was there; we
had a lease of the store; no transfer was made of it. Re-examined.—Mr.
May paid the rent himself, to Dr. Quinlan, our landlord, and had the direction
of paying the rent; he paid the rent for November and December for account
of Read, Taylor & Co. last, and puid all the other bills against the store; we
paid no other debts than to Read, Taylor & Co. after May’s arrival, except a
few small ones by his consent.

Defendant then called L. H. Hyatt as a witness, who being sworn, testified
as follows: —The transaction referred to, took place the day I presented my bill
to Roath; balance, I think, of $22; he said he had no money, but that if I
wanted anything out of the store I conld have it; he went to the desk and got
ledger; I am perfectly certain he did not leave the show case till after he sold
me the goods; I saw Mr., May in the store; he was at the desk; Roath did not
consult him.  Cross-examined .—After I went in Roath went back to the desk
to get his ledger; I cannot state that he did not speak to May; I Lad presented
my bill to bim before he went to the desk; I heard that May was there, and
weant partly to find out how the business was done, but priucipally to get my
puy.

Defendant then offered in evidence, execution from Cook County Court of
Common Pless, in favor of C. V. Wiley vs R. W. Roath, impleaded, etc., dated
Dec, 11th, 1857, delivered to defendant Dec. 11th, 1857, by virtue of which
defendant took property in question, which it is admitted were a part of those
mortgaged to plaintiffs by the Roaths.

Plaintiffs offered Replevin writ in evidence, with return thereon. This was
all the evidence. .

The court found the issues for the defendant, and rendered judgment accord-
ingly; plaintiffs excepted.

Plaintiffs (appelants) assign for error.

The court erred in rendering judgment for defendant.

The court erred in not rendering judgment for the plaintiffs.







EZRA C. READ, rr AL,
Appellants,

VS.
JOHN L. WILSON,
Appellee.

——

POINTS AND AUTHORITIES OF APPELLANTS.

“It is admitted that the property in question was mortgaged to plaintiffs
by the Roaths fora bona fide indebtedness, and the mortgage properly
executed and recorded before the judgment was rendered, in favor of Wiley,
on which judgment the execution was issued, by virtue of which defendant
levied on the goods mortgaged.

At the time defendant levied on the goods, the mortgage debt was not
due, and the mortgage provided that the mortgagors might retain pos-
session of the mortgaged property for two years from date of mortgage,
unless, in certain contingencies, in which the mortgagee was authorized to
take possession.

Under the mortgage. properly made and recorded, an agent of the
plaintifts took possession of the mortgaged property, about the time it was
recorded, very soon after it was executed, before maturity of the mortgage
debt, and before there could be any pretence of unreasonable or fraudulent
delay, an agent of the plaintiffs (M. May,) came on trom New York city,
expressly to take possion of the mortgaged property under the mortgage.

He at once took possession of the store, was in the store at the time or
date of the levy made by defendant, which was known to the witness
Hyatt, defendant’s attorney.) and so to Wiley, the execution creditor, for
whom defendant acted, as it would appear, both from Hyatt’s testimony
and that of Roath, he proceeded to take an iuventory of the mortgaged
goods and effects in the store, but continued the sale of them by Roath’s
assistance, and that of his two boys, who had before been in the store, he
received the proceeds of the sales, deposited them in bank to plaintiff’s
credit, less what was needed for personal expenses and expenses of sale.
He did this on account of plaintiffs, paid the rent of the store occupied by
the Roaths, where the mortgaged property was situated, for the month
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of November, the month he came out, and for December, the month in
which the levy was made by defendant, paid all the bills against the stores
and, in short, had in person complete dominion over the mortgaged prop-
erty, and of this dominion or control, and his presence in the store, the
exccution creditor had notice.

The only possible objection which it would scem conld be taken to this
possession, is the single one, that the old sign of R. W. Roath & =on, un-
der which Roath had done business, was not taken down by May on his
arrival; but when it is cousidered that this transaction was recent and
fresh, that the plaintifts had used the promptest diligence in taking pos-
session under their mortgage, immediately upon its execution and record-
ing, that the presence of May, their agent, was open and notorious, and
that plaintiffs had a large and bona fide claim on these goods, it seems
difficult to assign any sufficient reason for holding these open, visible acts,
in protection of a large debt, of no avail for want of removing a sign, the
first thing almost on May’s arrival.

There is no pretence of traud in tact. The case shows, on the contra-
ry, only an honest, industrious cffort to secure an honest debt, and until
the rules relating to fraud in law are materially changed we submit there
is no reasuming in this case, fraud in law, againt the plaintift’s right.

We ask the Court to compare this case caretully with the case of Pow-
ers vs. Green, 14 Ills, 387, and see how much more tull, open and complete
is the possession taken by the plaintiffs in this case than was upheld as
sufficient in that. In the case at bar the plaintiffs did everything but rc-,
move the sign ; in that case he did hardly anything else. Inthat case he
merely came, changed the sign, published an advertisement, and employ-
ing his vendor as a clerk, and leasing to him the household furniture which
he had just bought of him, returned to that New York.

Yet, because the bona fides of that transaction was approved by the
jury, the Court upheld the verdict in that case, and we submit, if" that
case is worth anything as a precedent and authority, that it controls the
present one, and establishes in regard to the question of what is a change
of possession, sound rules, which must decide this case in favor of the
plaintifts, and would entitle them to a verdict from any competent jury.

Powers vs. Green, 14 Ills., 387, et seg.

These facts would seem sufficient to uphold-an actual sale of - the prop-
erty by all known rules of law, but in this case, being under an authority
of deed, being consistent with the provisions of the deed, and bona fide in
purpose, we insist upon, as furnishing complete evidence of plaintift’s title
to the property.

It will be insisted by the defendant that the mortgage itself is fraudu-
lent, bemg within the principle of the decision in the case of Davis vs.
Rawson, 18, 111, 396, by reason of the provision that Roath (the mort-
aagor,) “ might use and enjoy the moitgaged property, according to the

usnal course of their retail trade,”  See, as to this, page 14 of Record.
This clause in the mortgage does not, in terms, anthorize the selling of
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the mortgaged property, the mortgagees, who, it appears kept a retail jew-
clry store. an1l who might well require the insertion of such a clause to
define their rights, as between them and the mortgagees, with whom they
had stipulated for a term of credit, six months.

But there is not a syllable of proof'in the case, showing that the mortga-
gees ever sold, except by direction of plaintiff’s agent May, any of the
goods named in the mort zage. They are not shown to have done any-
thing with the property, under and by virtue of plaintiff's direction, so it
:annot be said that this clause was ever construed by ecither of the parties
to warrant any improper delay with the mortgaged property.

Secondly, in the absence of proof of any such construction of the mort-
gage by the parties or dealing with the property by the parties to it, the
court is not allowed to presume it, nor is there any proof that the plain-
tiffs ever allowed or permitted any sale of any portion of the goods ex-
cept atter their agent May took possession, under the mortgage, and con-
trolled the sales, for plaintift’s account, in the open notorious manner, de-
seribed in the evidence of Roath & Hyatt.

The mortgage in this case, is not, however, such an instrument as that
in the case’of Davis vs. Rawson, 18 Ills. 306. The instrument in ques-
tion in that case, was in fact and form an assignment, with preferences,
for the benefit of creditors. It contains substantially all the provisions
of an ordinary assignment for that purpose, and ought to have been set
aside, for had that instrument not been held void, there would seem to
no prevention of any failing debtors assigning to himself, and putting his
creditors at defiance,

But in the present case the instrument is in form and substance a mort-
gage executed and recorded according to the requirements of the statute,
made to secure a valid indebtedness, one of a class of securities very
much in use, and which sound commereial policy 1equires should be sus-
tained in a state where there is so great need of securing debts on person-
al property, especially in our large cities, where many men who have no
real estate, but plenty of personal property, have occasion to obtain credi=
upon it, and when an instrument is honestly and fairly made for that pur-
pose, it ought to be upheld in a case free from fraud.

The provisions of the mortgage in question are usual, wholesome and
ample for the security of the creditors, and the protection of the debtor, and
are inno way framed to deceive, mislead or delay creditors, the only ob-
jectionable clause is the one named above, and when this is construed with
the other provisions of the mortgage, together with the evidence that
plaintift took immediate possession under it, and held possession in the face
of the world by their agent, and this especially known to the execution
creditor, we think the whole case shows that the law and the evidence are
with the plaintiffs and entitle them to the security they took, and which
defendant has wrongfully interfered with.

SCAMMON & FULLER,
For Appellants.
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of November, the month he came out, and for December, the month in
which the levy was made by defendant, paid all the bills against the stores
and, in short, had in person complete dominion over the mortgaged prop-
erty, and of this dominion or control, and his presence in the store, the
execution creditor had notice.

The only possible objection which it wounld seem could be taken to this
possession, is the single one, that the old sign of R. W. Roath & Son, un-
der which Roath had done business, was not taken down by May on his
arrival; but when it is counsidered that this transaction was recent and
tresh, that the plaintifts had used the promptest diligence in taking pos-
session under their mortgage, immediately upon its execution and record-
ing, that the presence of May, their agent, was open and notorious. and
that plaintifts had a large and bona fide claim on these goods, it seems
difficult to assign any sufficient reason for holding these open, visible acts,
in protection of a large debt, ot no avail for want of removing a sign, the
first thing almost on May’s arrival.

There is no pretence of fraud in fact. The case shows, on the contra-
ry, only an honest, industrions cffort to secnre an honest debt, and until
the rules relating to fraud in law are materially changed we submit there

) is no reasuming in this case, traud in law, ag

aint the plaintift’s right.
We ask the Court to compare this case carefully with the case of Pow-
ers vs. Green, 14 Ills. 387, and see how much more full, open and complete

is the possession taken by the plaintiffs in this case than was upheld as
suflicient in that. In the case at bar the plaintifts did everything but rc-
move the sign; in that case he did hardly anything else. Inthat case he
merely came, changed the sign, published an adyertisement, and employ-
ing his vendor as a clerk, and leasing to him the household furniture which
he had just bought of him, returned to that New York.

Yet, beeause the bona fides of that transaction was approved by the
jury, the Court upheld the verdict in that case, and we submit, if that
case is worth anything as a precedent and authority, that it controls the

present one, and establishes in regard to the question of what is a change

of possession, sound rules, which must decide this case in favor of the

plaintiffs, and would entitle them to a verdict from any competent jury.
Powers vs. Green, 14 Ills., 387, et seg.

These facts would seem sufficient to uphold an actual sale of the prop-
erty by all known rules of law, but in this case, being under an authority
of deed, being consistent with the provisions of the deed, and bona fide in
purpose, we insist upon, as furnishing complete evidence of plaintiff’s title
to the property.

It will be insisted by the defendant that the mortgage itself is fraudu-
lent, bemng within the principle of the decision in the case of Davis vs.
Rawson, 18, 1lL, 396, by reason of the provision that Roath (the mort-
aagor,) “might use and enjoy the moitgaged property, according to the -
usual course of their retail trade.”  See, as to this, page 14 of Record.

This clause in the mortgage does not, in terms, authorize the selling of




the mortgaged property, the mortgagees, who, it appears kept a retail jew-
clry store. an'l who might well require the insertion of such a clause to
define their rights, as between them and the mortgagees, with whom they
had stipulated for a term of credit, six months.

But there is not a syllable of proof'in the case, showing that the mortga-
gees ever sold, exeept by direction of plaintiff’s agent May, any of the
goods named in the mort znge. They are not shown to have done any-
thing with the property, under and by virtue of plaintiff's direction, so it
cannot be said that this clause was ever construed by either of the parties
to warrant any improper delay with the mortgaged property.

Secondly, in the absence of proof of any such construction of the mort-
gage by the parties or dealing with the property by the parties to it, the
court is not allowed to presume it, nor is there any proof that the plain-
tiffs ever allowed or permitted any sale of any portion of the goods ex-
cept after their agent May took possession, under the mortgage, and con-
trolled the sales, for plaintiff’s account, in the open notorious manner, de-
scribed in the evidence of Roath & Hyatt.

The mortgage in this case, is not, however, such an instrument as that
in the case of Davis vs. Rawson, 18 Ills. 306. The instrument in ques-
tion in that case, was in fact and. form an assignment, with preferences,
for the benefit of ereditors. It contains substantially all the provisions
of an ordinary assignment for that purpose, and ought to have been set
aside, for had that instrument not been Leld void, there would seem to
no prevention of any failing debtors assigning to himself, and putting his
creditors at defiance,

But in the present case the instrument is in form and substance a mort-
gage executed and recorded according to the requirements of the statute,
made to secure a valid indebtedness, one of a class of securities very
much in use, and which sound commercial policy 1equires should be sus-
tained in a state where there is so great need of securing debts on person-
al property, especially in our large cities, where many men who have no
real esthte, but plenty of personal property, have occasion to obtain credi=
upon it, and when an instrument is honestly and fairly made for tbat pur-
pose, it ought to be upheld in a case free from fraud.

The provisions of the mortgage in question are usual, wholesome and
ample for the security of the creditors, and the protection of the debtor, and
are in no way framed to deceive, mislead or delay creditors, the only ob-
Jjeetionable clause is the one named above, and when thisis construed with
the other provisions of' the mortgage, together with the evidence that
plaintift took immediate possession under it, and held possession in the face
of the world by their agent, and this especially known to the execution
creditor, we think the whole case shows that the law and the evidence are
with the plaintiffs and entitle them to the security they took, and which
defendant has wrongfully interfered with.

SCAMMON & FULLER,
For Appellants.
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It is admitted that the property in question was mortgaged to plaintiffs
by the Roaths fora bona fide indebtedness, and the mortgage properly
executed and recorded before the judgment was rendered, in favor of Wiley,
on which judgment the execution was issued, by virtue of % hich defendant
levied on the goods mortgaged.

At the time defendant levied on the goods, the mortgage debt was not
due, and the mortgage provided that the mortgagors might retain pos-
session of the mortgaged property for two years from date of mortgage,
unless, in certain contingencies, in which the mortgagee was authorized to
take possession.

Under the mortgage. properly made and recorded, an agent of the
plaintifts took possession of the mortgaged property, about the time it was
recorded, very soon afterit was executed, before maturity of the mortgage
debt, and before there could be any pretence of unreasonable or fraudulent
delay, an agent of the plaintiffs (Mr. May,) came on trom New York city,
expressly to take possion of the mortgaged property under the mortgage.

He at once took possession of the store, was in the store at the time or
date of the levy made by defendant, which was known to the witness
Hyatt, defendant’s attorney.) and so to Wiley, the execution creditor, for
whom defendant acted, as it would appear, both from Hyatt’s testimony
and that of Roath, he proceeded to take an inventory of the mortgaged
woods and effects in the store, but continued the sale of them by Roath’s
assistance, and that of his two boys, who had before been in the store, he
received the proceeds of the sales, deposited them in bank to plaintiff’s
credit, less what was needed for personal expenses and expenses of sale.
He did this on account of plaintiffs, paid the rent of the store occupied by
the Roaths, where the mortgaged property was situated, for the month
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of November, the month he came out, and for December, the month in
which the levy was made by defendant, paid all the bills against the stores
and, in short, had in person complete dominion over the mortgaged prop-
erty, and of this dominion or control, and his presence in the store, the
execution creditor had notice.

The only possible objection*which it would seem conld be taken to this
possession, is the single one, that the old sign of R. W. Roath & Son, un-
der which Roath had done business, was not taken down by May on his
avrival; but when it is considered that this transaction was recent and
fresh, that the plaintifts had used the promptest diligence in taking pos-
session under their mortgage, immediately upon its execution and record-
ing, that the presence of May, their agent, was open and notorious. and
that plaintiffs had a large and bona fide claim on these goods, it seems
difficult to assign any sufficient reason for holding these open, visible acts,
in protection of a large debt, of no avail for want of removing a sign, the
tirst thing almost on May’s arrival.

There is no pretence of traud in fact. The case shows, on the contra-
ry, only an honest, industrious cffort to secure an honest debt, and until
the rules relating to fraud in law are materially changed we submit there
is no reasuming in this case, fraud in law, againt the plaintift’s right.

We ask the Court to compare this case carefully with the case of Pow-
ers vs. Green, 14 Ills. 887, and see how much more full, open and complete
is the possession taken by the plaintiffs in this case thau was upheld as
sullicient in that. In the case at bar the plaintiffs did everything but rc-
wove the sign; in that case he did hardly anything else. Inthat case he
merely came, changed the sign, published an advertisement, and employ-
ing his vendor as a clerk, and leasing tohim the household furniture which
he had just bought of him, returned to that New York.

Yet, because the bona fides of that transaction was approved by the
jury, the Court upheld the verdict in that case, and we submit, if that
case is worth anything as a precedent and authority, that it controls the
present one, and establishes in regard to the question of whatis a change
of possession, sound rules, which must decide this case in favor of the
plaintiffs, and would entitle them to a verdict from any competent jury.

Powers vs. Green, 14 Ills., 387, et seg.

These facts would seem sufficient to uphold an actual sale of the prop-
erty by all known rules of law, but in this case, being under an authority
of deed, being consistent with the provisions of the deed, and bona fide in
purpose, we insist upon, as furnishing complete evidence of plaintift’s title
to the property.

It will be insisted by the defendant that the mortgage itself is fraudu-
Jent, bemg within the principle of the decision in the case of Davis vs.
Rawson, 18, 111, 396, by reason of the provision that Roath (the mort-
gagor,) “might use and enjoy the moitgaged property, according to the
usual course of their retail trade,” See, as to this, page 14 of Record.

This clause in the mortgage does not, in terms, anthorize the selling of
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the mortgaged property, the mortgagees, who, it appears kept a retail jew-
clry store. an-l who might well require the insertion of such a clause to
define their rights, as between them and the mortgagees, with whom they
had stipulated for a term of credit, six months.

But there is not a syllable of proofin the case, showing that the mortga-
gees ever sold, except by dirvection of plaintiff’s agent May, any of the
woods named in the mort zage. They are not shown to have done any-
thing with the property, under and by virtue of plaintiff's direction, so it
cannot be said that this clause was ever construed by either of the parties
to warrant any improper delay with the mortgaged property.

Secondly, in the absence of proof of any such construction of the mort-
aage by the parties or dealing with the property by the parties to it, the
court is not allowed to presume it, nor is there any proof that the plain-
tiffs ever allowed or permitted any sale of any portion of the goods ex-
cept atter their agent May took possession, under the mortgage, and con-
trolled the sales, for plaintiff’s account, in the open notorious manner, de-
scribed in the evidence of Roath & Hyatt.

The mortgage in this case, is not, however, such an instrument as that
in the case of Davis vs. Rawson, 18 Ills. 306. The instrument in ques-
tion in that case, was in fact and form an assignment, with preferences,
for the benefit of creditors. It contains substantially all the provisions
of an ordinary assignment for that purpose, and ought to have been set
aside, for had that instrument not been hkeld void, there would seem to
no prevention of any failing debtors assigning to himself, and putting his
creditors at defiance,

But in the present case the instrument is in form and substance a mort-
egace executed and recorded according to the requirements of the statute,
made to secure a valid indebtedness, one of'a class of securities very
much in use, and which sound commercial policy 1equires should be sus-
vained in a state where there is so great need of securing debts on person-
al property, especially in our lavge cities, where many men who have no
real estate, but plenty of personal property, have occasion to obtain credi=
upon it, and when an instrument is honestly and fairly made for that pur-
pose, it ought to be upheld in a case free {from frand.

The provisions of the mortgage in question ave usual, wholesome and
ample for the security of the creditors, and the protection of the debtor, and
are inno way framed to deceive, mislead or delay creditors, the only ob-
jeetionable clause is the one named above, and when this is construed with
the other provisions of' the mortgage, together with the evidence that
plaintift took immediate possession under it, and held possession in the face
of the world by their agent, and this especially known to the execution
creditory we think the whole case shows that the law and the evidence are
with the plaintiffs and entitle them to the security they took, and which
defendant has wrongfully interfered with.

SCAMMON & FULLER,
For Appellants.
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- SUPREME COURT.

EZRA C. REED, et al,,
+ Appellants,

VS,
JOHN L. WILSON,
Appellee. |

POINTS AND AUTHORITIES FOR APPELLEE.

There can bé only two questions in the case at bar, which are:

1st. Is the Chattel Mortgage, under which the plaintfls claim, valid in

itSelf dguitist cieditols oF ortgagors, without possesslon by mortgagees,
and ol s Jo q

2d."Ts the possession shown by the evidence sufficient to take the case
out of the statute?

With regard to the first point, it is thought ¢nly necessary to refer to
Davis vs. Ransom, 18 IU. 1. 396, where the whole case is elaborately
argued and decided Ly his Honor Judge Skinner. In that case the
Court says, that a provision similar to the objectionable clanse in the -
mortgage offered in evidence in this case, that the property mortgaged
may be used according to the retail trade of the mortgagee, renders the in-
strument »0¢d upon its face, and if snch be the case, then 720 possession
Ly the piaintiff conld make the mortgage valid.

And, secondly, if the mortgage be holden sufficient, provided full, ab-
solute, and undivided possession had been taken by the mortgagees, it is
submitted that the testimony daes not show such a possession by the
mortgagees as will exempt it from the operation of the statute.

For it appears that up to the time of the levy, the mortgagors, Roath
& Son, continued in the outward and absolute possession of the goods,
in the same manner that they had ever possessed the same, selling the
goods, retaining out of the proceeds what they saw fit, for the purpose of
defraying their personal expenses and business expenses, and paying
such old debts of the mortgage as they chose to pay.




The only pretended change of possession ever made, was the coming
to the city of a clerk of the plaintiff’s, who spent a portion of the day
time in the store of the mortgagors.

It is submitted that the conveyance and possession of the goods in
question, was admirably designed to hinder and delay creditors, as it
gave the mortgagors (both before and after the pretended taking of pos-
session by the plaintiff}) opportunity to be paying their personal expenses
out of the property, and holding their creditors at bay.

I EC N YEATRT,
Att’y for Appellces.
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EZRA C. REED, et al.,
Appcllants,

Vs,
JOHN L. WILSON,
Appellee. |

POINTS AND AUTHORITIES FOR APPELLEE.

There can be only two questions in the case at bar, which are:

1st. Is the Chattel Mortgage, under which the plaintfs claim, valid in
itself, arramst cxe(lltor of mo;tgagms, without possession by mortgagees,
and '

2d. Ts the possession shown by the cvidence suflicient to take the case
out of the statute ?

With regard to the first point, it is thought only necessary to refer to
Davis vs. Ransom, 18 ll. I2. 396, where the whole case is elaborately
- argned and decided by his IIonor Judge Skinner. In that case the
Court says, that a provision similar to the objectionable clause in the
mortgage offered in evidence in this case, that the property mortgaged
may be used according to the retail trade of the mortgagee, renders the in-
strument zoid upon its face, and if such be the case, then 20 possession
Ly the piaintift could make the mortgage valid.

And, secondly, if the mortgage be holden sufficient, provided full, ab-
solute, and undivided possession had been taken by the mortgagees, it is
submitted that the testimony does not show such a possession by thc
mortgagees as will e\empt it hom the operation of the statute.

For it appears that up to the time of the levy, the mortgagors, Roath
& Son, continued in the outw ard and absolute possession of the goods,
in the same manner that they had ever possessed the same, selling the
goods, retaining out of the proceeds what they saw fit, for the purpose of
defraying their personal expenses and business expenses, and paying
such old debts of the mortgage as they chose to pay.




The only pretended change of possession ever made, vas the coming
to the city of a clerk of the plaintiff’s, who spent a portion of the day
time in the store of the mortgagors.

It is submitted that the conveyance and possession of the goods in
question, was admirably designed to hinder and delay creditors, as it
gave the mortgagors (both before and after the pretended taking of pos-
session by the plaintiff}) opportunity to be paying their personal expenses
out of the property, and holding their creditors at bay.

L H T VAT
Att’y for Appellces.
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SUPREME, COURT..

crre
i

EZRA C. REED, et al.,
Appellants,

Vs.
JOHN L. WILSON,

l
Appellee. |

POINTS AND AUTHORITIES FOR APPELLEE.

There can be only two questions in the case at bar, which are :
1st Is the Clmttel Moxtrr'mc, undel wlnch the pl‘untﬁa cl'um, ‘n’llld in
and

2d. Is the possession 'sllo[\ilixl'b.}" the evidence sufficient to take the case
out of the statute?

With regard to the first point, it is thought only necessary to refer to
Davis vs. Ransom, 18 Ill. 2. 396, where the whole case is elaborately
argued and decided by his Honor Judge Skinner. In that case the
Court says, that a provision similar to the objectionable clause in the
mortgage offered in evidence in this case, that the property mortgaged
may be used according to the retail trade of the mortgagee, renders the in-
strument 2oid upon its face, and if such be the case, then no possession
by the plaintift could make the mortgage valid.

And, secondly, if the mortgage be holden sufficient, provided full, ab-
solute, and undivided possession had been taken by the mortgagees, it is
submitted that the testimony does not show such a possession by the
mortgagees as will.exempt it-from. the. operation of the statute.

For it appears that up to the time of the levy, the mortgagors, Roath
& Son, continued in the outward and absolute possession of the goods,
in the same manner that they had ever possessed the same, selling the
goods, retaining out of the proceeds what they saw fit, for the purpose of
defraying their personal expenses and business expenses, and paying
such old debts of the mortgage as they chose to pay.




The only pretended change of possession ever made, was the coming
to the city of a clerk of the plaintiff’s, who spent a portion of the day
time in the store of the mortgagors.

It is submitted that the conveyance and possession of the goods in
question, was admirably designed to hinder and delay creditors, as it
gave the mortgagors (both before and after the pretended taking of pos-
session by the plaintiff}) opportunity to be paying their personal expenscs
out of the property, and holding their creditors at bay.

L. H. OYATT,
Att’y for Appellees.
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