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- That after the making of said lease, and sometime in the fall of the

year of 1857, or before that time, the street in the city of Chicago, adjoining
the said demised premises, was by said plaintiff, or by his, said plaintift’s
consent, raised to grade, that is to say, the said street was raiséd by adding
and putting on of carth and stones several feet above the height and condi-
tion it was in when said premises were leased by plaintift to said Napier as
in sail declaration mentioned, whereby and by means whel’e\of, a nuisance
was created by the water, dirt and filth which flowed in and upon the base
ment story of the house, situated upon said premises, at all times, and often
times covering the basement floor of said house with several inches with water,
by reason of which nuisance caused by the conduct of said plaintift, the said
premises became untenantable, and the continued occupation of said premi-
ses by reason of the flowing in of said water, dirt and filth upon such premi-
ses caused by the raising of said street, became and was at great risk and
danger to the health and comfort of said lessee, said Napier and his family,
and produced an eviction of said lessee by said plaintiff which would have
justiﬁed in \'nbnt'mg said premises, and that at and about that time, to wit :
on or about the 1st day of December, A. D. 1857, the said plaintift did agree
to and with said Napier, lessee, in consideration of the foregoing facts, and
in consideration that said lessee was deprived of the beneficial enjoyment of
said premises, by reason of the raising of said street to grade, as aforesaid, and
in consideration and because the said lessee had for some months previous
thereto lost his boarders, (the said house having been rented for and used as a
boarding house), because of the said nuisance, and because of the failure of
said plaintiff to do certain repairs, and make certain drains, which he, plain-
tiff, agreed before that time with said lessee to do and make. And for other
good and sufficient considerations, that he, the said plaintiff, would from and
after that time, to wit: the making of said agreement reduce said rent for
said premises to eighty dollars per month, and would from that time, and for -
the remainder of said term, accept and receive of and from said lessce the
sum of eighty dollars per month, as and for full satisfaction and payment of
the rent of said premises; and that this defendant should not after that time
be liable for, or called upon to pay any addi®®mal vent to said eighty dollars
per month, so agreed to be paid by said lessee, and agreed to be accepted by
said plaintiff, as aforesaid, and that at the time of the making of the said
last mentioned agreement, as to said eighty dollars per month, between
said plaintift and said lessee, all the rent before that time, due and payable
on said lease, had been paid by said lessee to said plaintift; and-that the
said lessce did from and after the muking of said agreement as to eighty

A=




(N

dollars per month, and until his, said lessee’s decease, (which occurred
some time in the Spring or Summer of the year 1858) pay to said plain-
tiff, and said plaintiff did receive of and from said lessee, the sum and rate
of eighty dollars per month as and for full satisfaction and payment of
all rent becoming due on said premises during said time, to wit: from the
making of said agreement to the.d'ecc;l_se of said lessee, and that after the
decease of said lessee, the widow of S:;lid lessee not being administratrix or
executrix of said lessee, or having any right or authority to take possession
of or control of the estate of the leasehold intercst of said lessee in said
premises, which facts, and also the fact of said decease was well known to
said plaintiff, did take possession of and occupy said premises with the con-
sent and permission of said plaintiff'; and did from and after the decease of
her said husband, and until the 1st day of August, 1858, pay to said plain-
tiff; and said plaintiff did accept from said Mrs. Napier, widow, the sum of
eighty dollars per month as rent of said premises, and that on or about the
said 1st day of August, the said premises having become still more uutenant-
able and unbeneficial by reason of said nuisance, and in consideration there-
of, and for other good and sufficient considerations, the said plaintiff did
agree to, and with the said Mrs. Napier, widow, to accept and receive from
her, the said Mrs. Napier, the sum of fifty dollars per month from said 1st
day of August, until the expiration of the term in said lease mentioned as
rent for said premises, and said Mvs. Napier did pay to and said plaintiff did
receive from her the sum of fifty dollars per month for each and every
month from said 1st day of August, until the expiration of said term
in said lease mentioned, as and for and in full of the rent of said premi-
ses for said time. That from and after the decease of said lessee and

<26= until the expiration of the said lease in said declaration mentioned) said

premises were worth, and of the value not toexceed fifty dollars per month

of said time, which sumh or rate of' fifty dollars has been fully paid to said
plaintiff.
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-.Lhe court erred in.sustaininrr each and all of\‘flxc several motions ~ 8 ’

of pl’untlﬁ‘ below, to exclude from the consnle ration of the jury all the evi- 3
dence given on the part of defendant—as to the untenantable condition of ~

zhe leasehold premises—as to alleged agreement with William J. Napier,
by plaintiff, for taking a less monthly rent than that described in the lease—
and all the evidence of the alleged agreement between Mrs. Napier to the

1, same effect, and also all evidence tending to show a surrender of the lease
in question; in excluding said evidence, and each and every part thereof

. from the jury.

i &

'¥#® That the court erred in giving the instructions by the court, given

on behalf of the plaintiff, and in giving each of them.

&= That the court erred in refusing to give the instructions asked. by
the defendnnt, and numbered 5 1,449 2M and ¥3,% and each of them.

l‘hat the court erred in oveuulmrr the motion fo.. 7 new mm] male
by the def‘endaut below. :

rol ot s

= - .
P Jon s ol oy R «’é; é /é /;/(’44“ %
Igh. The jury in this cause will disr mrud all the evidence offored in this

cause tending to show a discharge of the covenants to pay rent reserved in

the leasc offered in this eause, as it would be improper for them to consider
any proof for that purpose unless such proof is in writing and under the seal
— of the party. ;

o % : e . . .

24. In this cause, the plaintiff will be entitled to interest on all rents not
paid, from the time the same became due and remained unpaid, at six per
cent, per annum,

3. All proof given in this cause, showing the condition of the said
premises in consequence of the raising the grade of the strect by the city of
Olifoago bt front-of G aali-premises —oNedd & “of avoidi
| cago 1n {ront of the said premises—oflired for the purpose of avoiding
the payme " full re v the lease ¢ i i i i b

payment of full rent under the lease and guarantee in this suit, will be
disregarded by the iurv.
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&% It is for the jury to determine whether the plaintift’ accepted Mus.
Napier as his tenant, and if they believe from the evidence that such was the
fact, the pI'ff cannot recover for any of the rent on the original lease after
the commencement of such new tenancy.

‘J& If the jury behevc from. Lhe ev 1dence that W. .J \ apier from No-
vember, 1857, to the time of his death, and his wxdow after his decease, 10

May 1859, occupied the premises in question at a different rate of rent, and 2
under a different agreement from that specified in the lease in question, \
then the jury may infer- ‘& new leasing of said premises, and the defendant "
* is thereby discharged upon his guaranty, and he is entitled to a verdict in his
fayor, 2 ) g L 3
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IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

Tuamp GraND Drvision—Aprin TEry, A. D.,1863.

ALEXANDER WHITE, ]
Appellant,
Vs, & AppEAL FrOM SUFERIOR COURT
oF Cmicaco.
MARTIN O. WALKER, RS
Appellce.
ABSTRACT.
1 This was an action of Assumpsit commenced by summons issued Nov.
18th, 1859.
2 Amended declaration filed May 25th, 1860, consisting of two counts,
as follows, to wit: :
3 1st Count. For that whereas, heretofore to wit: on the eleventh day of

April, A. D. 1857, at the County of Cook, aforesaid, the said plaintiff then
being possessed of certain premises, to wit: lot twenty-one, (21) twenty-two,
(22) twenty-three, (23) and twenty-four, (24) of block nine (9) of Fort Dear-
born Addition to Chicago, in the County of Cook, aforesaid, and the large
frame building thereon, being the same lately occupied by Mrs. Wemple as
a boarding house, one William J. Napier applied to the said plaintiff and re-
quested him to rent the said premises to him for the term of two years from
the 1st day of May, A. D. 1857, and offered the said plaintiff as rent there-
for the sum of twelve hundred dollars, (as rent for said premises) for each
year, in monthly payments, of one hundred dollars each, in advance on the

1st day of each and every month. But the said plaintiff not being willing

(1]




to risk the chances of collecting his rent from said William J. Napier, de-
clined to rent the said premises to him unless he should give the said plain-
tiff sccurity for the payment of the rent thereof. And thereupon the said
William J. Napier proposed to the said plaintiff that he would procure the
said defendant to guarantee the payment of the rent if the said plaintiff would
rent the said premises to him on the terms and conditions aforesaid. And
afterwards, to wit, on the day and year aforesaid, at the County of Cook
aforesaid, the said defendant came to the said plaintiff with the said William
J. Napier and then and there agreed with the said plaintiff, that if he would
lease the said premises to the said William J. Napier on the terms aforesaid,
that he, the said defendant, would become responsible for the payment of the
rent, and would pay the same when due if the said William J. Napier failed
to pay the same when due, and the said plaintiff then and there agreed in
consideration of the premises, that he would rent the said premises to the
said William J. Napier on the terms aforesaid. The said plaintiff avers that
in consideration of and confiding in the promises and undertakings of the
said defendant, the said plaintiff did on the day and year aforesaid, at said
County of Cook, make and execute under his hand and seal a written demise
of the said premises to the said William J. Napier for the full term of two
years, from the 1st day of May, A. D. 1857, at and for the annual rent of
twelve hundred dollars, payable in monthly payments of one hundred dollars
each on the 1st day of every month in advance, and afterwards, to wit: on
the thirteenth day of April, A. D. 1857, ut the County of Cook aforesaid,
the said defendant in pursuance of the agreement made by him to William
J. Napier, became responsible for the rent of the said William J. Napier, on
the said written demise, to become due to the said plaintiff, and in considera-
tion of the premises did execute his guaranty in writing on the back of the
said written demise made by the suid plaintiff to the said William J. Napier,
and delivered the same to the said plaintift, and thereby then and there, the
said defendant promised the said plaintiff to pay him the sum of twelve hun-
dred dollars for each year, for the full term of two years in monthly payments
of one hundred dollars each, on the Ist day of each and every month, in ad-
vance from the 1st day of May, A. D. 1857, for and during, and until, and
including the 1st day of April, A. D. 1859, as the rent on the said demise, of the
said plaintift' to the said William J. Napier of said premises, as the same be-
came thereon, in case the said William J. Napier should fiil or neglect to
pay the same as aforesaid, the counterpart of which said written demise,
sealed with the seal of the said plaintiff; and of the said William J. Napier,
is now in the possession of said plaintift, with the said guaraniy of said de-
fendant written thereon, and which he brings into court, (a copy of which is
already filed in this court) as by said indenture reference being thercto had

will among other things more fully and at large appear. And the said plain-

tiff’ avers that from the execution of the said guaranty by the said defendant
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to him as aforesaid, the said plaintiff delivered to the said William J. Napier
the said written demise, and in consideration of the premises and relying up-
on the promises and undertakings of the said defendant in the behalf, per-
mitted the said William J. Napier to have and enjoy the said premises for
the full term of two years, to wit: for the full term of said written
demise, to wit: at the County of Cook aforesaid, and by virtue of the
said written demise, the said William J. Napier entered into and upon
all and singular' the said premises, to wit: on the 1st day of May,
A. D. 1857, at the County of Cook aforesaid, and had, and used, and en-
Jjoyed the same for the full term of the said indenture thereof to him granted
as aforesaid, but the said William J. Napier did not pay therent as the same
became due on the said written demise, but failed to do so and made default
therein, and although often requested so to do, did not nor would pay
the same, nor did any one pay the same for him, but so to do neglected and
refused, and still so neglect and refuse to pay the same to the said plaintiff.
By means whercof and by force of the Statute in such case made and pro-
vided, the said defendant then and theie became liable to pay the said sum
of money mentioned as rent, to be paid in the said written demise according
to the tenor and effect of the said indenture and of the said guaranty, and
being so liable, he, the said élefenduut, in consideration thercof and in con-
sideration of the premises, afterwards, to wit: on the 13th day of April, A.
D. 1857, at the said County of Cook, undertook, and then and there faithfully
promised the said plaintiff to pay him the said several sums of money
when thereunto afterwards requested.

2d Count. Substantially same as the first. Pages 8 to 16.

Plea, general issue, and notice of special matter in defence, filed June
16th, 1860, which notice is as follows :

“The above named ’plainliﬂ' and his attorney, J. W. Waughop, will
please take notice.—That upon the trial of the above entitled cause, the
said defendant will rely upon the following special matter for a defence to
said action of plaintiff:

1st. That the said plaintiff ought not to recover upon the cause of action
and promises in said amended declaration mentioned, because ke says that
the said promises of defendant, in said declaration mentioned, were special
promises to answer for the debt and default of another person, in manner
and form as in said declaration mentioned and set forth, and that no agree-
ment in respeet of or relating to the said promises, and supposed causes
of action, or cither of them in said declaration mentioned, or memorandum

or note thercof, wherein the consideration for the special promises, or cither

of them, was stated or shown, was in writing and signed by the said de-
fendant or any person thereunto by him lawfully authorized according to
the statute in such case made and provided.

[3]
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one Madame Wemple. The lease was executed by one Dr. Honsinger as
security, whom I knew to be good.

The plaintiff therempon proposed to prove the circumstances under
which the lease to Napier was executed, to which the defendant objected on
the ground that a consideration for the guaranty sued upon could not be
shown by parol which objection the court overruled, and permitted the evi-
dence to be given, to which ruling of the court the defendants excepted.

The witness proceeded :

Dr. Honsinger’s lease extended to May 1st, 1859. Napier desired to
buy of Honsinger. Napier applied to us to transfer the lease to him. I con-
sented to do so if he would give us satistactory security. Napier said he
would give Alexander White. I told him I would be satisfied with White.
Idrew alease to White—a lease in White’s name. White objected to
making the covenants. He wanted Napier to make the covenants. H,
White, did not want to be held liable in the first instance, only in case
Napier did not pay. White said he was willing to guarantee the lease,
I then c/l.angecl- the lease from W hite to Napier. Napier afterwards came
in and signed it. Then he saw White and White came in and signed it.
I kept both copies until White signed, then gave Napier one copy, and he

went into possession May, 1857.

The plaintift proposed the following question to witness: Was the lease

signed on the day it bears date?

Defendant objected to the question, which objection the court overruled,

and permitted the question to be asked, and defendants excepted.
‘Witness proceeded :

My impression is that lease was not executed by Napier on the day it
bears date ; I collected all the rents that were paid on the lease; rent was
paid in full until and including October, 1857, and payments were afterwards
made as follows: November, 1857, $30 00; Dazcember, $30 00; January,
1858, $50 00 ; February, 1858, $80 00; March, April, May, June, July, $80 00
cach ; August, $45 00; September, October, November and December, $50 00
each; January, February and March, 1859, $50 00 each; April, $20 00 ; and
May, $40 00.

The lease and guaranty sued upon and spoken of by witness, was then
offered in evidence by plaintiff.

The plaintiff then offered the lease and guaranty referred to, in ¢vi
dence. To the admission of which, in evidence, the defendant, by his coun-

sel, then and there ohjected, but the court overruled the objection and ad-
mitted said lease and guaranty in evidence. To which decision and ruling

(]

o %

—~



_.Cha cov

of the court, in overruling said objection and admitting said lease and

guaranty in evidence, the defendant, by his counsel, then and there duly
excepted.

Plaintiff then offered, in evidence, the lease and guaranty mentioned in
said 1st count of Narr, and set forth in full in 2d count, being a lease dated
April 11th, A. D. 18517, of lots 21, 22, 23, 24, in block 9, Fort Dearborn Ad-
dition, by Walker to Wm. I. Napier, for two years from 1st of May, 1857,
to 1st of May, 1859, at a rental of $1200 00 per annum, payable monthly in
advance, with covenants to keep the premises in a clean and healthy condition,
in accordance with the ordinances of the city, and directions of sewerage
commissioners, and also covenants in default of payment of right of lessor
to re-enter, and to distrain and waiving exemption laws and giving a * valid
and first lein to lessor upon any and all the goods, chattels and other prop-

40 erty of lessee, as security for payment of said rent,”’ under seal.

Upon the back of which lease was written as follows :

“I hereby guaranty the payment of the rent, to become due on the
¢ within lease, an the days the same becomes due. Dated, Chicago, April
13¢th, 1857.

(Signed,) “ ALEX. WHITE.”
41 And upon cross examination testified :

I am an Attorney in this cause; I don’t know that the words “on ac-
count,” in the receipts, were written after the date of the receipts; I don’t
remember whether I endorsed on Mrs. Napier’s lease payments  on account”
when rent was not paid in full T receipted on account. Z%e words in receipt

“on account,” may have been written. on my copy of lease when this suit
commenced.

My impression is that Napier died in February, 1858; could not say
whether testate or intestate; I think there was no administration, and that
I should have known if there had been; house was rented for a boarding
house; the grade of Randolph street in front of the house was raised in the
fall of 1857; M. O. Walker did not, but S. B. and M. O. Walker, (the plain-
tiff and his brother) who were partners, did petition the city common coun-

42 cil for the raising of the grade ; the grade was raised by the city of Chicago
14 inches; several causes contributed to throw the water in on the premises
in question ; improvement on Lake street, in rear of his, helped; adjoining
buildings were raised to grade and this was not; this also helped, and then
the raising of the grade helped ; the tenants complained, and we made a
drain that fall or the next spring ; Napier’s family remained after his death ;

they remained until the end of the lease; Mrs. Napier kept a boarding house ;
some of the boarders remained ; the house was about full all the time.

On re-examination, testified: S. B. & M. O. Walker were partners; S.
B. had no interest in the lot.

(7]
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The plaintiff thereupon rested his case, and defendant, to sustain the
issues on his part called Mrs. Wm. J, Napier, who, being duly sworn,
testified :

I am the widow of Wm. J. Napier; he died April 1st, 1858 ; we moved
into the house in question a short time before the 1st of May, 1857 ; wekept
a boarding house there; I remember the raising of the grade; after that
the water came in and the roof leaked; I had to stand ankle deep in water
to prepare meals for boarders, green slime laid about everywhere; I ap-
pealed to Walker, to his feelings, told him my boarders were all leaving ;
Walker promised to have the house fixed, and so did Waughop ; nothing
was done; even in the depth of summer, it was scarcely dry; stagnant water
was always in the house; I went to see Walker with M. Dhyrenfurth ; 7
then told Walker that it was impossible for me to stay there and pay
$100 00 per month. Walker said I need not be troubled ; 7 might pay what
1 could and go home and rest satisfied, and he would not trouble me, that
he had Mr. White.

I said I am the party to pay, not'Mr. White. I told him L would leave
the house if he did not do something, that it was in such « condition; I of-
Jered him $80 00 per month; he then said that will doy that I might pay
that until he sent me word. Said I: Will you tell Waughop? He said he
would, Walker said I was to be under the rent of $80 00 per month wuntil
he, Walker, let me know; I then paid $80 00, after the convérsation of
which I have spoken for a number of months, my receipts are all on the lease ;
the place became so very had that all my boarders left me; I went then to
Waughop ; I told him that $50 00 a month was all I could pay; that my
Jurniture was there, and he might take that; this was some time after
my husband’s death; when I was paying §80 00, T'noticed that Waughop 4
receipted for that amount, and asked him why not in full ? He said that
would do; I asked him again; he said it was all right, all the same; I
thought it was, I did not show my receipt to my friends; I told ‘Waughop
I could not stay, the water and slime were about so, and the stench was such.

I paid $50 00 from that time; on and up to that time, $80 00; I told
Waughop at the time that White was not to be held responsible, that I was
alone responsible; if he wanted more than $50 00 he could take my furni-
ture.

The defendant thereupon propounded the question: What was the
amount and value of the furniture you had ?
To which question the plaintiff objected.

Defendant then stated that he desired to prove by witness that she had
at time mentioned, $2000 00 worth of unincumbered furniture on the premi-

(8]
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ses, but the court sustained the objection, and refused to allow the question
to be put, and defendant excepted.

Witness proceeded:

I understood Mr. Waughop to agree to the $50 00 ; I paid it from month
to month, and Ze asked no more; he would not take the furniture; I had
told Mr. Alex. White that he was exonorated by My. Walker; I informed
White that Walker was not to exact more than $80 00 per month at the
time of that arrangement, or @ week or two after. W hite was with me at
the time I made the agreement with Waughop to pay him $50 00, when
Walker refused to take my furniture.

I was never notified to pay move than the $80 00, at the time I paid

that, nor more than $50 00 at the time I was paying that sum.

My house was not full after it became untenantable; was not half full
for a year before I left.

Dhyrenfurth was with me at the conversation with Walker; 7 offered
Walker a chattel mortgage on my furniture as security; this was after
agreement with Waughop, but I wanted to secure White against all loss, so I
offered the furniture, but he said no; that ke wnderstood it was all right
with Walker, and he was not liable.

On cross examination said : '

Conversation as to $80 00 was before Napier’s death.
‘We had some boarders after house became untenantable.
The defendant then called :

Julius Dhyrenfath, who, being duly sworn testified: M. Napier ex-
plained about the house and the rent to me, and I went with his wife at his
request, for the purpose of renting the house at a lower rate; we both told
him that the house was untenantable. Walker asked the cause. I told him
that I and other boarders had to leave because of the standing water and the
stench.  Walker said he had « guaranty on the lease. Mis. Napier said
that $80.00 per month was all she could pay. Walker said, Well, he would take
that.  She then said : Will you hold White for the balance? He said yes-
She said : then. Twill not stay. I told him from Mrs. Nepier that Napier had
legal advice that he need not stay in the place. Then he, Walker, argued to
Mis. Napier that it made no differénce to her; but Mrs. Napier said she
would not have Thite lose angthing through them. That they had rather
work until the dlood ran out of their fingers.  Thereupon Walker agreed to
take $80.00 per month in full, and inform his agent, Waughop thercof,
and that White showld not be h=ld. Walker said the rent should be §80.00 per {
month until he sent Mr. or Mrs, Napier word that it was changed. We left

(9]
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49 and reported to Napier. The kitchen was under water—pools of water
standing all round, covered with green slime, &e. This resulted from raising
the grade. Conversation was in November, 1857.

It was admitted that Napier died intestate, and no administration was
taken out. That the grade was raised upon petition of the property owners
on street. That petition was signed S. B. & M. O. Walker by S. B. Walker,

and that S. B. had no interest in the lot in question.

The defendant thereupon rested his case, and pl'ff' by his att’y moved to
exclude from the consideration of the jury all the evidence given in behdlf of
the defendant, as to the condition of the premises in question, and the alleged
agreement with Wm. J. Napier, by the plff for taking a less monthly rent
than that described in the said lease. Also, all the evidence of the alleged
agreement between pl’ff and Mrs. Wm. J. Nupier, to the same effect. Also,
all the evidence tending to show the alleged surrender of the lease in question.
Which said several motions of the said pI'ff were then and there sustained
by the court and all the defendant’s evidence on the points aforesaid, was then
and there excluded, to which several decisions and rulings of the court in sus-
taining said motions and excluding said evidence, and cach and evry part

thereof, the defendunt by lis counsel excepted.

On motion of pI'ff court gave the jury the following instructions:
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would discharge the defendant from all liability upon his guarantee from the

time of making such agreement.

The court was requested by def’t to give the following instructions to

the jury, on part of def’t:

1&t. In an actionupon a guaranty of payment by a third person, the plain-

N tiff must prove that payment has not been made by such third person, and
therefore if the jury are not satisfied by the evidence that payment has not

already been made to the plaintiff by the defendant, they will find a verdict

for the defendant.

€%

v

\ But the court refused to give said instructions, or either of them, to

which decision and rulings of said coust in refusing to give said instructions

and each of them, the def’t then and there excepted.

The jury thercupon found a verdict for pI'ff; and def’t entered his motion
for a new trial for the following reasons:
1st. The verdict is against the law.

2d. The verdict is against the law and the weight of the evidence.

g 3d. The court erred in sustaining the motion of plaintift to exclude

defendant’s testimony, and in excluding the same.

4th, The court erred in refusing to admit testimony offered on behalf of
the defendant.

5th, The court erred in the admission of testimony on the part of
plaintiff.

25th November, 1662, Motion for new trial overruled, and judgment on

verdict,




T,

~ ¥ <
w ASSIGNED.
< p %
@ Ist. That‘the court erred in overruling the ebjection of the defendant
below, to the admission of the testimony of the witness, Waughop, as to the

character and consideration of the guaranty on which this suit was brought,
and in admitting said testimony.

2d. The court erred in overruling the objection of defendant below, to the
admission of testimony of witness Waughop, to show that the lease in ques-
tion was signed upon a day different from its date, and in admitting said
testimony. :

3d. That the cout erred in overruling the objection of the defendant
below, to the admission of the lease and guaranty in evidence, in admitting
(4l

the same.
- ~melT

4th. The court erred in sustaining the objection of the plaintiff below,
to the admission of testimony of witness Napier, to show that she, Mvs. Na-
pier, had unJiucumbered furniture on the premises of the value of two thousand
dollars at the time she offered her furniture to plaintiff’s agent for the rent, as

stated by said witness, and in refusing to admit said testimony.

8th. That the declaration aforesaid, and the matters therein contained,
are not sufficient in law for the said plaintiff below to have or maintain his

aforesaid action thereof, against the said defendant below.



10th. That the court erred in entering judgment on the verdict.

11th. T i against the law and the evidence.
12th. That the verdict g'@xcessive and included interest, which the
defendant was not, b the‘lan(l,\yuﬁd to pay.

Qaid, in-form aforesaid given, was given

s . That ent
in filvor of the said plaintiff below, and against the said defendant below,
whereas, by the law of the land, the said judgment ought to have been given

in favor of said defendant and against said plaintiff.

BARKER & TULEY,
and
M. W. FULLER,

Attorneys for Appellee.
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TrIDUNR Boox AND Jon OFricE, 51 Clark Street, Chicago.

IN THE

Supreme Coxrt of the State of Hliness,

THIRD GRAND DIVISION,

APRIT,. TERM, A.D. 18688.

GALEN EASTMAN,

Appellant, :
Appeal from the Superior Court

of Clhicago.

Versus

THOMAS BROWN,
Appellee.

POINTS FOR APPELLANT.

The witness Teetzel had offered to sell Eastman his half interest in a
boat for $3,750. The offer had not been declined, but Eastman had gone
to Michigan to make arrangements for closing the trade, as the con-
versation between the parties clearly contemnplated he might do before
answering. The offer of vendor had not been withdrawn, but was still
open.

Eastman sent word to Merrill, his agent, to close the trade, when
Brown, the owner of the other half and captain of the boat, professing
to act by Teetzel’s instructions, falsely stated that Teetzel would nolonger
sell for §3,750, nor for less than $4,500. Teetzel, on the contrary, swears
that he never so stated, or instructed Brown, but was always willing to
sell for §3,750, and so stated to Brown. Eastman, believing Brown’s false
statements, and forced, by the arrangements he had made, to have the

boat, made a written agreement in duplicate with Brown, or Teetzel’s
agent, (sce Exhibit B in Record), for the purchase at $+4,500, w/hick agree-
ment Brown pocketed and never gave or disclosed to Zeetzel.

Subsequently Teetzel prepared and gave to Brown for delivery to East-
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man a written offer of sale, (see Exhibit A in Record,) substantially re-
newing his original offer at $3,750, whick also Brown kept, and Lustman

nor his agent never saw.

Afterwards the parties (Teetzel & Eastman) met in Chicago to close
the trade, each supposing that the other had the paper evecuted by himself.
Eastman, therefore, supposing Tectzel had Bxhibit B, calling for the
extra $750 note, and that that contract had been entered into under
Teetzel’s instructions, and not being apprized of the contrary or of
Broww’s fraud, made the note accordingly. It is true, Teetzel then stated
that he was not “making the $750,” and on Merrill saying, “ Then Brown
makes it,” he said, “yes,” or nothing; but it was not then, nor until
a year afterwards disclosed to him, that the contract under which he sup-
posed himself to be making the note, and under which he supposed it to
be required by Teetzel, although by his (Teetzel’s) direction made to
Brown, had in fact never come to Teetzel’s possession, nor been made by
his direction. The mere changing the direction of the money from Teet-
zel to Brown, by Teetzel’s orders, or the statement that Brown was
“making it,” not stating how,could not undeceive Eastman of the false
impression created by Brown, that the $750 was required by Teetzel as
apart of the purchase money under the contract. The facts and Brown’s
frand never came to Eastman’s knowledge till the fall of 1851, long after

the interview mentioned by plaintift’s witness Murphy.

Upon these facts we claim—

1.

The note was void for fraud of Brown.

1. Fraud accompanied by damage is a good cause of action, and con-
cealment where duty requires disclosure, is frand.
14 Bart. S. C. 72. 22 do. 654.
3 Seld. 852.

II. The Party committing frand need not, as here have received
benefit, nor colluded with party benefited.
3 T. R. 51. 3 Scam, 171.
9 Meto. 374. 1 Scam. 344,
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III. The false suggestion need not have been the leading motive to

action ; it is enough if it were @ motive.
22 Pick. 48, 52.

1V. To make the frand actionable, no relation of trust or confidence

neced exist.
22 Pick. 48.

V. Where the party guilty of fraud in an executory contract brings

an action on it, the frand may be sct up in defense.
18 Pick. 104 30 Vt. 139.

VI. The contract need not have been rescinded 2n toto.
30 Vt. 139. 1 IIill, 484¢. 1 Comst. 305.
9 Pars. Cont. 278. 1 Mete. 557.

VIL The loss of an advantageous bargain, or the making a worse
one, by reason of willfully false statements, is sufficient damage.
9 Wend. 385. 4 Den. 189.

VIIL. Here the vendor was not only in fact always ready to sell on
the original terms, but the first negotiations were still open. An offer
continues open for a reasonable time, to be determined by the words of
the parties and the circumstances of the case.

1 Pars. Cont. 405 (bk. 2, ch. 2, sec. 2).
3 Cush. 224. 1 Toster, 41.
1 Fairf. 185. 21 Eng. L. and Eq. 591.

IX. Where the false representations are as here, such as reasonably

to prevent further inquiries, they are a good defense.
18 Pick. 105. 1 Pick. 351.

X. TFalse representations, by a third person, more unfavorably re-
garded than those of vendor, because he has apparently no <nterest to

decewe.
6 Mete. 260.

XI. Courts always require the strictest candor, of a party who pro-
fesses to act as a mere voluntary negotiorum gestor, and will not let him
make a profit of either party who reposes confidence in him.

9 Paige, 241. Dunlap’s Paley Ag. 33—3T7.
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XII. Here is palpable effort of appellee to reap a reward from his
own frand. He has done nothing for either party, but by deceiving
both, without benefiting either, attempts to recover $750 for himself, as
a compensation for inducing them to consummate a sale upon the precise
terms of an offer already made and accepted.

Ix.

There was no consideration for the note.

I. It was not given as commissions for Brown. It wasnot so claimed
by him, nor so intended by cither party, nor had he earned any. He had
neither found buyer or seller ; they had found each other, and oftered
and accepted terms of sale.

II. It was not part of the purchase money of the boat.

Tt did not in fact go to the owner, nor for his benefit, nor was it,
although erroneously supposed by Eastman to be so, required by the

owner as a condition precedent to the sale:

III. The supposed consideration, viz.: the obligation on Eastman’s
part to carry out the contract (Exhibit B.) did not in fact exist, that con-
tract being void for fraud, and never having come to or been acted on by
Teetzel. “ Where the cause for which the engagement is contracted is

false, there is no consideration.”
1 Poth. Obl. 123. 2 Taunt. 2.

“To male a valid contract, both parties must assent to the same thing

in the same sense.”
1 Pars. Cont. 399.

IIN.

To permit a recovery on this note, under the facts disclosed, is not only
to tolerate, butsanction and reward a long continued course of’ premedi-
tated fraud; to permit a third party who has learned of the negotiations
of vendor and vendee, and that their minds have in fact met, to take
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advantage of his position and knowledge, and of the mutual confidence

of the parties in him, to interfere between them, and by false statements

and fraudulent concealments, to extort trom the vendeed further sum

under the guise of higher compensation to the vendor, his principal, but

in reality based upon no other consideration than his own treachery and o

deceit. T T L
Falsehood is too cheap to be purchased at so high a price; andsince

vendor and vendee have completed and carried out the only cé&th

between themselves required by vendor, and intelligently made by’\'en- "

dee, this excrescence added by fraud of appellee, growing out of no

valid mutual agreement between the parties, and based on no real con-

sideration, ought to be rejected and condemned.

WALKER & THOMAS. (o
Attorneys for Appellant.
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