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SUPREME COURT---STATE OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM, A. D., 1865

-

+  POLLOCK BARBOUR, ¢ al.,

IxrereapED, &e.,

vs.
HAMILTON WHITE, ¢t al.,

PLAINTIFF’S POINTS AND ARGUMENT.

1L

The Court erred in not excluding from the jury as evidence, the
chattel mortgage from Beers to Walter, for the reason that the mort-
gage had become, and was fraudulent and void, asto the mortgage
tfrom Beers to the defendant Maher. Where personal property is al-
lowed to remain in the possession of the vendor, thetitle of the vendee
becomes fraudulent and void as to subsequent bona fide purchasers’
or encumbrancers. '

See Thornton vs. Davenport, et al., 1st Scam. R. 296.
Twyne’s case, 1st Smith’s Leading cases, 1.

Powers vs. Green, 14 Ill., 389.

Hamilton vs. Russell, 1 Cranch. R. 309.

Dexter vs Perkins, 22 TIl., 146.
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So in case of a chattel mortgage, if the PrOPerty is allowed to re-
main in the possession of the mortgag0r without a provision in the
mortgage for it so to remain, the mortgag® becomes frandulent and
void as to subsequent purchasers and encumbrancers,

See Kitchell vs. Bratton, 1st Scam-, 303, Whistler vs. Roberts,
19th I11. 282., R. S., 1845, Chattel Mortgage Art. Sec. 8.

So it' there is a provision for the pl'OPel't..Y t‘? remain in the posses-
sion of the mortgagor, if the property remains in the possession of the
mortgagor after the time provided in the m'ol'tgage for it 80 to remain,
the mortgage becomes fraudulent and void as to subsequent incum-
brancers or purchasers. '

See Thornton vs. Davenport et at., 1st Scam. R, 296.
Rhines vs. Phelps, 8 Gilm. R. 464.

Reed vs. Eames, 19 Ill. R. 595.

Thompson vs. Yek, 21 IIl. R. 73.

Constant vs. Mattison, et al., 22 Ill. R. 558.
Cass vs. Perkins, 23 Ill. R. 382.

Whistler vs. Roberts, 19 Ill. R. 274.

Funk et al., vs. Staats, 24 Til. R. 645.
Beach vs. Derby, 19 Ill. R. 617.

Wooley vs. Fry, 30 Ill. R. 158.

Powers vs. Green, 14 Ill. R. 389.

Kitchell vs. Brattan, 1 Scam. R. 303.

The plaintiffs below to maintain their action were bound to show
property in themselves.
Anderson et al., vs. Talcot, 1 Gilm. 371.

It was stipulated that ¢ all the title which the plaintiffs below had in
““the goods and chattels described in the declaration, was acquired
“Dby a certain chattel mortgage from Beers to Walter, bearing date
* 29th May, 1858, and assigned to Horace White.”

(See abstract, page 9.)
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The chattel mortgage offered by the plﬂiﬂtlﬂs below, anq upon which
they found their right to take the said property from the defendants
below, was given to secure four promissory BOtes of even date ith
the mortgage, due in two, four, six and eight monthg afyey date, for
‘ five thousand dollars each, with interest from date. The only provis-
ion in the mortgage providing for the mortgagor to retain the posses-
sion of the property, is as follows : :
~ “And provided also, that it shall be lawful for the gaig Lewis P.
“Beers, his heirs, executors and administrators, to retain Possession
“of the said granted property, and at his OWI €Xpense to keep and to
“use and enjoy the same, until Lewis P. Beex'.s or ]liSheirs, executors
“ administrators or assigns, shall make defm.]lt in the Payment 0;'
“said sums of money above specified, gither i principal or intepest
““at the time or times, and in the manner hereinbefore contained.” ’

(See abstract, page 14.)

1st. The court will perceive that the pl‘OViSiOn for the retention of
the property by Beers, the mortgagor, was only till the said Beers
should make detault in the payment of the notes, either in principal
or ¢nterest. The notes bore interest, and if the first note was not paid
when due, there was default in the payment of both principal and
interest. We think it can not be claimed that there was no defanlt
either in principal or interest after the time of the payment of the first
note had been reached and the same was not paid. And if there was
default in the payment of either principal or interest, then the period
of time provided for the retention of the property by Beers, the mort-
gagor, had expired.

It all the notes had been paid as they became due, except the last,
would it be pretended that the non-payment of the last note would
not be a default, and the non-payment of the first note would be as
much a default as the non-payment of the last note? The provision
was, that Beers might retain the possession of the property till he
made defanlt in the payment of the sums of mouney in the manner
provided in the mortgage. When the timne of payment of the first
note was past, and the note was not paid, Beers had made default in
the payment of the sums in the manner provided in the mortgage.
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He clearly had failed to pay the sums in th.e mhanner provided in the
mortgage. He had therefore made default in t at' respect. The pro-
vision is not absolute, that the mortgagor &Y retain possession till he
makes default either in principal or interest. But the provision is,
that he may retain the possession till that time “unless” certain con-
tingencies shall happen ; that then all of said notes shall become due
and payable and the mortgagee may thereupon elect to take possession.
The evidence shows that said contingellCiCS‘had llappened.

2. White the assignee of the mortgage stlﬁel:ed the Property to remain
in the possession of the assignee of Beers, "“'1“‘0“'3 making any effort
to reduee said property to his possession, after all of the notes to secure
which the chattel mortgage was given had b.eCOme due and payable.
When the mortgaged property had remained in the possession of Beers
or his assigneedill the 29th day of January, 1859, the day on which
the last note became due, it certainly had reached the full period that
it can be claimed that the terms of the mortgage provided that it might
remain with the mortgagor; and after that time the title of the mort-
gagee or his assignee White, became fraudulent and void, and the
plaintiff could not thereafter rely upon his mortgage which is stipula-
ted to be the only claim that he has to the property to sustain title in
an action of replevin.

Rhines vs. Phelps et. al., 3 Gilm. R. 464, and instruction 2 in
said case and cases betore cited.

It s true that it has been held in this court that the mortgagee might
take one day after the time provided in the mortgage for the retention
of the property by the mortgagor, in which to regain the possession of
the property.

See Reed vs Eames, 19 Ill. R. 594.

But it is held in the same case, that an agent should be on hand
ready to proceed immediately to take the possession. And in Cass
vs. Perkins, 23 1ll. 384, the court say that the “mortgagee must act
“with promptness, and must use every reasonable effort to reduce
¢ the property into his immediate possession after a default in payment
“ or other condition broken, by which he becomes entitled to the posses-

’
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“sion. Upon a default the title vests absolutely in the mortgagee, and
“to permit it afterwards to remain in the C“Stf)dy Of't'he mortgagor is
“equally a fraud-uponjcreditors and purchasels. as if it had remained
“in his possession contrary to the terms of the _mortgage. If the
“possession is retained after defanlt, the ownership _is in the mortga-
“ gee, while the posscssion is in the mortgagor, which is against the
“ policy of law. It would thereby enable ﬂl(? mortgagor, as the appa-
“rent owner of the property, to acquire credit by means of its posses-
sion,” &e. '

The last note became due on the 29th of January 1859, and the evi-
dence shows that not the first step was taken and nothing was done in
relation to the property till the second day of February, four days
after the last note became due. (See abstract page 17.)

No excuse of any kind is shown for this delay. Geo. B. Walter,
the agent of the plaintiffin the replevin suit, Was in the city. He had
had the charge of this mortgage from its iflception. He drew the
mortgage, passed upon the question whether it should be taken, drew
the assignment, was in the city of Chicago with authority to take the
property when the last note became due, and finally after he had suf-
fered the property to remain in the possession ot the mortgagor, four
days after the default in the payment of the last note, on the 2d day
of February made the demand for the property, and commenced this
suit. This court in no case have decided that a party might have
more than one day in which to take the property, and in no case have
this conrt decided that the mortgagee might suffer the property to re-
main with the mortgagor, atter the expiration of the time provided in
the mortgage, without making any efforts to acquire possession of the
property. And this court have held, that where the property was suf-
fered to remain in the possession of the mortgagor three days after the
time provided for in the mortgage, the mortgage became fraudulent.

See Cass vs. Perkins, 23 Ill. R. 382,

Where the property was suffered to remain three days, the last of
which was Sunday; yet this court held that such retention of the
property rendered the mortgage fraudulent.

See also Wooley vs. Fry, 30 111, R, 158,
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Where the mortgagee was absent from the_State on the 1st of August,
the day the mortgage became due ; came home on the 2d and made

_ demand on the 3d, ¢two days after the mortgage became due, when it

was found that it was impossible to obtain P?Ssession on that day, and
possession was obtained on the morning O.f the 4th of August, three
days after the mortgage became due, yet 1t was held the mortgage
had become fraudulent. d
The fact that the notes were made payable in New York, can make
no difference. The public will not, any more than the cowrt, take no-
tice of the laws of the State of New York, for the public would not
be presumed to be wiser than the court, and. the court will not take
judicial notice of the laws of another State without proof.
See Mason vs. Wash, Breese R. 16.
Merrit vs. Merrit, 20 Ill. R. 65 & 80.
Bowen vs. Newell, 5 Sandford R. 329.
Reny vs. Clarkson et. al., 1 John. R. 385.

At the time these notes were payable, notes by the laws of this State
were not entitled to days of grace. It was incumbent on the plaintiffs
to show why there was a delay of four days in taking possession of
the property, and the evidence fails to show any excuse for this delay.
Not even a demand was made till the fourth day after the last note
became due, and the property was not reduced to possession until some
days thereafter. The mortgage therefore from this delay became
fraudulent and void, and should have been excluded from the jury on
the motion of the defendants below.

3d. The plaintiftt below suffered the property to remain in the pos-
session of the vendee of the mortgagor, contrary to the provisions of
the mortgage.

It is a well established doctrine, that title in case of sale of personal
property remaining outside of the possession, is frandulent and void
as against subsequent purchasers or bona fide incumbrancers.

The mortgage from Beers to Walter contains a provision that Beers,
the mortgagor, might retain the possession, and it was further provided,
that if he sold the property, all of said notes should become due and
payable, and the mortgagee might take the property, and the said
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mortgage contained no provision of any kind tl.““ the assignee or
vendee of the mortgagor, might retain the POSSESRIR.

The evidence in this case shows that William L. Walter bought out
Beers the mortgagor, on the 9th day of September, A. D., 1858, and
that the plaintiff thereafter suffered the pOSSESSIon of the property to
remain in said William L. Walter, without any provigion in the mort-
gage for the possession of the property so to remain., William L.
Walter was in that manner clothed with the Possession of the prop-
erty, and was *enabled as the apparent ?‘Vn_el't)' of the property, to
acquire credit by means of its possession,’ without any incumbrance
by the said William L. Walter appearing of record.

The statute requires the mortgage to be acknowledged, and a mem-
orandum of the property to be entered on the Justice’s docket, in the
Justice’s district where the mortgagor resides, and also the mortgage
to be recorded in the county where the mortgagor resides, and if' the
mortgagee would have the right thus to suffer the property to remain
in the possession of the vendee of the mortgagor, vithout a provision
for it so to remain, the object of the statute would he defeated ; for
property might pass into the possession of a person contrary to the
provisions of the mortgage, or into tle possession of yersyns inhabit-
ing other parts of the State.

It is provided in the mortgage, that in case the mortgagor should
sell the property, or any writ should be levied upon the same, &e.,
that all of said notes should become immediately due and payable, and
the mortgagee might elect to take possession.

The terms of the mortgage are absolute; that upon the happening
of certain contingencies, among which is the sale of the property, “all
of said notes shall become due and payable,” and that the mortgagee
might immediately take possession, without any provision that the
vendee of the mortgagor might retain the possession.

If the mortgagee wished to insist upon his rights to the property,
he should have proceeded immediately upon the sale of the property,
and have taken possession.

See Ogden vs. Stewart, et. al., 29 T11. 125.
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The mortgage from Beers to Walter was f"”"“dulfmt for the foregoing
reasons, and the court below erred in nob e“]‘d“dmg it from the jury
as evidence on the motion of the defendants below.

IIL.

The court below erred in refusing to give the _15t11 and 17th instrue-
tions of defendants below, and in refusing to Instruct the jury as re-
quested, that there was default upon the non-payment of the first note
when due, under the provisions of said chattel mortgace ; and that if
the possession of the property was retained thereafter by the mort-
gagor, the mortgage would become fraudulfant 3 to subsequent in-
cumbrancers (see abstract, 85 and 86) ; and in giving the first instruc-
tion of plaintiffs below, that the plaintiffs were not bound to take pos-
session of said property under the provisions of said chattel mortgage
till the last note described in said mortgage matured (see abstract 7é),
for the reason that there was no provision in said chattel mortgage for
the mortgagor to retain the possession of said property till that time;
and no provision of any kind in said chattel mortgage for the mort-
gagor to retain the possession of said property after he had made de-
fault in the payment of said notes either in principal or interest, and
the mortgagor had made default in the payment of both principal and
interest when the first note became due and was not paid.

The court also erred in giving the second instruction offered by the
plaintiffs below,  that under the provisions of said mortgage, the plain-
« tiff had his election to take possession when the first note was due,
“ put conld waive that right if he wished to do so, and was not legally
« required to reduce the property to possession until all the notes were
due.

If the plaintiff under the provisions of the mortgage could elect to
take the possession of the property upon the non-payment of the first
note, it must be for the reason that the mortgagor had made default
upon the non-payment of the first note, for it was expressly provided
in the mortgage that the mortgagor might retain the possession till he
made default in the payment of the notes either in principle or inter-
est, and that is the only provision giving the mortgagor the right to
take the property upon default in the payment of the notes.

The mortgagee might, as the jury were instructed, and he was
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bound, if he would retain his lien on the Pw’Pert.Y) to take the same
into his possession upon the said mortgag®"s making default in the
payment of said notes either in principﬂl or interest in the manner
provided for the payment thereof, and the Ton-payinent of the first
note by the terms of said mortgage, as the J™Y Were instructed would
be such default, and the limit of the time provided in said mortgage
for the retention of the property by the MOrtgagor. But it is not
the law of this State that the mortgagor might waive his right to take
the possession of the property if he wished to doso, and suffer the
property to remain in the possession of the Mmortgagor, after the time
provided in the mortgage for the retention of the property by the
mortgagor, as the jury were instructed.

T

The court erred in refusing to give the 16th and in moditying the
7th mstructions of defendants below, and in giving the 3d and 4th in-
structions of the plaintiffs below. George B. Walter, a witness for
plaintiffs below, testified ** that the Coroner refused to act until he got
“his bond. The housewas then emptied rapidly.” (See abstract page72)
And the Coroner’s return is dated on the 10th day of February, and
the return of the writ shows that the property was delivered to the
plaintifts below on the same day (see abstract page 2), The testimony
of Thos. Hickey, shows that the Coroner came after the goods on the
8th day of February, six days after the writ was sued out (see abstract
page 74). There certainly was evidence tendingto show that the
bond was not given to the Coroner till six days or more after the writ
was issued. By the 16th instruction, the Defendants below asked the
court to instruct the jury that the plaintiffs below would not have
placed the coroner in a position to compel him to take the property by
barely suing out the writ, and that if the jury believed that the bond
was not executed and delivered to the coromer till the 6th day after
the writ issued, and no excuse was shown therefor, that such delay
would render the mortgage fraudulent (see abstract page 85). This
instruction presented the law correctly and shonld have been giver.
But the court refused to give this instruction, and in the 3d and 4th
instructions of the plaintiffs below, and in the modification of the de-
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fendant’s Tth instruction, submitted the 9UeSUON whether there 1ad
been unreasonable delay, to the jury. i

By the 3d instruction of the plaintiffs belo™ (8ee page 79 of abstract),
the court instructed the jury that the law required the plaintiffs.to take
the possession of the property within a !~easonab]e time after the last
note matured, and that all the law requu‘ed was that theye should be
reasonable exertion and no unreasonable delay. -

By the 4th instruction of the plaintiffs below, the jury were in-
structed that no general rule can be laid (}ot"n s to what would be g
reasonable time, and that the question of time and reasonghle exer.
tion in taking possession, is to be decided by the jury under all the
facts in the case. ¢

This was clearly erroneous. What facts would render g mortgage
frandulent, is a question for the court. Upon a conceded state of facts,
frand is a question of law.

See Diver vs. McLaughlin, 2d Wend. R. 599,

In the case of Wooley vs. Fry, 30 IIL R. page 160, the appellant
assigned for error that the court below refised to give the second in-
struction asked that ¢ it was for the jury to determine upon the facts
proven whether due diligence was used in the case or not;” and this
court held that this instruction should not have been given, and say
‘it is for the court to determine what time under the circumstances is
“reasonable, and then the jury will say whether the mortgage was
‘“ foreclosed within that time.”

The plaintiff’s 3d and 4th instructions (see page 79 of abstract), and
the moditications of the defendant’s 7th instruction (see page 89 of
abstract), submit the whole matter to the jury. The mortgagee might
delay as long as he saw fit in taking possession of the property, pro-
vided the jury thought it “reasonable” delay. * If no one was shown
to have been directly injured by the delay, the jury might think the
delay not unreasonable. All that the jury were called upon to decide,
was, that the delay was reasondble, and that the mortgagee proceeded
to make reasonable exertion to obtain possession of the property. The
plaintiffs below waited four days after the last note was due, without
taking the first step or making the least exertion to obtain the posses- .
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sion of the property, and this the jury lleld_n‘t’_tﬁ‘t‘“ be an unreasonable
delay, and after waiting four days the plﬂlﬁlll S below sued gut the
writ of replevin. But they did ‘mot take t y(’IPOSSESSiun of the prop-
erty till eight days thereafter, as shown bJ ‘t 1 Coroner’s return en-
dorsed upon the writ (see page 19 of abStl'ﬂct),' and the testimop y of
Thomas Hickey (see page 74 of abstract)- This tl)q Jury found to be
making reasonable exertion.

IV.

The court below erred in modifying the 18t fustryetioy of the de-
fendants below (see page 88 of abstract). .In order to establish an
unlawtul detention of the property in question by thg defendants, it
was necessary for the plaintiffs to prove a de.mand for the property, of
the defendants, and a refusal by them to deliver the gap

See Ingalls vs. Bulkley, 13 Ill. 815.
Amos vs. Sinnet, 4 Scam. 449.

The action is in the detinet. The defendants beloy had pleaded
non-detinet, and there was no evidence of any kind showing, or tend-
ing to show that the plaintifts below had demandeq the property of
defendants Barbour, Hahore, Maher and Robinson, or that said de-
fendants wrongfully detained the property. The Ist instruction as
offered by the defendants below, presented the lawas applicable to the
evidence, and should have been given as offered. No evidence was
offered by the plaintiffs below showing, or in any manner tending to
show, that said defendants or either of them came wrongfully into the
possession of said property. There is nothing in the case, nor in the
evidence offered upon the trial, upon which the court could base the
qualification of this instruction to the jury, which is as follows; to wit:
—*“unless they shall believe from the evidence that they came wrong-
tully into the possession of said property.”

Instructions not based upon the evidence should not be given, and
all instructions must be based on evidence,

County Court of Calhoun county, use d&e, vs. Buck, et al., 27
I11. 440.
Stout vs. McAdam, 2 Scam. 67-69.
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Chicago, Burlington & Quincey R. R. Co. s Gem'ge, 19 TIL.

510-518. [
Hosley vs. Brooks, et ux., 20 TIl. 116-118.

The instruction as modified tended to .mislead the jury. The jury
did not find the issue referred to in that ms.tl'ucrion correctly, There
is no evidence to sustain the findizg of the JULY upon the issues raised
by the defendants on the pleas of nen-detinet. The verdic on this
issue was manifestly against the evidence, and the court below erred
in refusing to award the defendants below & New trial therefor.

Ingalls vs. Bulkley, 13 Ill. 315.

V.

.The mortgage offered in evidence by the plaintift below was not a
negotiable instrument. Before an instrament can be considered nego-
tiable, it must be of that natnre to which the law will give that effect.
In the case of Gerard vs. LaCosta, 1 Dallas, 215, the court say, “To
« make Hills and notes assingable, the power to assign must appear in
“the instruments themselves; and then the custom of merchants in
“ the case of bills of exchange, and the Act of Parliament in the case
«of notes operating upon the contracts of the parties will make them
‘negot iable.”

If the mortgage becomes subject to the rules of negotiable instru
ments, when given to secure negotiable instruments, by what reason
or authority isit? The debt is one thing, and the pledging for its se-
curity is another. The contract of pledge cannot exist without the
debt; but it may be made a long time after it, and may cease betore
ti. Must the incident, because it is an incident, partake of all the
qualities of the principal? A power of attorney to confess judgment
on a note is trequently a valnable incident ot a note, yet it is held not
to pass to the indorsee of the note, nor to be negotiable.

Osborn vs. Hawley, 19 Ohio, 130.

So the guaranty of a third party written on the back of a note—
though it may be much the most valuable thingjabout the note—does
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not pass to the indorsee of the note, unless there are express words of
negotiability in the contract of guaranty.

Lamoureaux vs. Hewit, 5 Wend. 307-

McLaren vs. Watson, 26 Wend. 435-

Miller vs. Gasten, impleaded &c., 2 Hill, 188,

In the case of Lamoureanx vs. Hewit, 5 Wend. 807, Chiet Justice
Savage says, “Promissory notes are negotiable only by virtue of the
“statute, but this negotiable quality is not extended to any other in-
“strument relating to the note.” :

This court in the case of Olds vs. Cummings, 31 Ill., page 191, ex-
pressly hold ¢ that the mortgage is not assignable” by statute, “ nor is it
* assignable by common law,” and also that th'e assignee of the “mort-
“ gage has no remedy upon it by law, except it be treated as an abso-
“lute conveyance, and the mortgagee convey the premises to the assig-
“nee by deed, and upon the question whether this can be done, the
“anthorities are conflicting.”

This action was not maintainable on the mortgage from Beers to
Walter, for the reason that all the title that plaintifts below had to the
property in question, as was stipulated by the plaintiff' below, was ac-
quired by an assignment ot said mortgage (see abstract page 9), and
an assignee of a mortgage from the foregoing authorities, cannot main-
tain an action at law upon the same in his own name.

There was evidence to show that the property in question belonged
to the firm of A. P. Kenyon & Co., and that said firm by holding out
Beers as the owner of the property, induced defendant Maher to lease
to him the Adams House; and that after Beers had procured the lease
from Maher, the chattel mortgage was exccuted to William Walter, a
member of said firm, for the purpose of placing the property beyond
the reach of Maher. (See pages 32, 86, 39 and 46 of abstract.)

The 10th, 21st, 18th and 20th instructions offered by defendants be-
low, presented the law correctly and shonld haye been given.

The court were asked in the 10th and 21st instructions of defend-
ants below (pages 83 and 87 of abstract), to instruct the jury that if
they believed from the evidence that A. P. Kenyon & Co. were the
owners of the property described in the chattel mortgage to Walter,
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and had suffered Beers to be held out as the owner of the property
and had thereby induced defendant Maher to execute to him a lease of
the Adams House, to secure which, the mortgage offered in evidence
by defendant Maher was given, in that ¢as€; 35 against the claim of
said Maher, said firm of A. P. Kenyon & Co. would be estopped from
resuming title to said property, and that the mortgage to Walter, it
made for the purpose of resuming the ownership of the property,
would be fraudulent and void as to the mortga_ge to Maher.

And by the 18th instruction (page 86 of abstract), that if the
mortgage to Walter was fraudulently given for the purpose of cover-
ing up the property from claims agaiust Beers, and Maher’s mortgage
was given to secure one of those claims, that the mortgage would be
fraudulent as to his mortgage. These instructions presented the law
pertaining to the evidence in this case correctly, and should have been
given.

The conrt below also refused to give the 20th instruction oftered by
the detfendant below, that Walter could not convey a better title to the
property to White than he himself had, and that if the title to the
property by the chattel mortgage was fraudulent in Walter, it would
also be fraudulent in White, the assignee of said Walter. The
evidence in this case tended to show that the title by the chattel
mortgage to Walter was frandulent. In Westfall vs. Jones, 23 Barb.
10, the court held that the assignee of the mortgage would stand in
no better condition than the person from whom he derives his title.
In that case the defense was that the mortgage was given to defraud
creditors, and the court held that the assignee of the mortgage could
only recover by being subrogated to the sane position as the mortga-
gee. This case is cited approvingly in the case of Olds vs. Cummings
et al., 31 Ill. 193. In that case also this court hold that choses in ac-
tion are not assignable ; .also, that *he who buys that whicb is not as-
“signable at law” ¢ takes it subject to all intirmities to which it is lia-
“Dble in the hands ot the assignor.”

The evidence in this case tended to show that the mortgage to Wal-
ter from Beers, was fraukulent, as was the case in Westtall vs. Jones,
23 Barbour 10, and by the assignment of the mortgage from Walter |
to White, White acquired such title to the property only as Walter
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had before the assignment. The court therefore erpod in refusing to
give the 20th instructicn asked by defendant beloy,

VI

The court below erred in rendering final judgment withoyt disposing
of all the defendants in the case. Defendant William T, Walter was
served with process and no judgraent was rendered either for op against
him. Iis default should have been entered an‘d damages should have
been assessed against him, and a nolle prosegie should have been en-
tered as to the defendants not served.

Warren vs. Lewis, I B. Monroe 100.
Dennison vs. Lewis, 6 How., Miss. 517.
Hutchinson vs. Sinis, 7 Humph. 236.
Dow vs. Rattle, 12 111. R. 373.

_VIL

The court erred in entering the default of Aaron P. Kenyon and
others, after the death of the plaintiff Horace White, had been sug-
gested on the record, and before the executors of the said Horace
White had been substituted as parties plaintiffs to the suit (see pages
3 and 4 of abstract). This proceeding was, as the court say, in refer-
ence to the case of Risley vs. Fellows, 5 Gillm. 533, ““in the name of
“a dead man.” * There was in fact no plaintift. The proper parties
“were not before the court so as to vest it with jurisdiction. The
“ proceeding being without vitality, the judgment was a nullity.”

The court should have set aside the default on the motion of said
Kenyon, and allowed the said defendant to file his pleas and to make
defense.

The affidavits also filed with the motion, show that the default
should have been set aside, because it had been improperly entered,
and that defendants below were entitled to have had his case passed
upon by the jury, that they might have had the benefit of his testi-
mony on the trial of the case, of which they were thus improperly de-
prived of by the court.
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The verdict was manifestly against the “’e'..&'ht of evidence, the evi-
dence in the case, showing that the mortgage from Beers to Walter was
traudulent in its inception. The evidence clearly establishes that the firm
of A. P. Kenyon & Co., doing business in the Cif}' of New York, were
the owners of about $15,000 worth of ]i.(l"m' (see abstract pages 28,
34, 36, 38, 39 and 60), which they had shipped to the City of Chicago
tor the purpose of piacing the same beyond the reach of theiy creditors
(see abstract page 35), that $5,000 was furnished the firm by W
Walter (see abstract page 36), one of its members; who was represented
in the firm by his son, Wm. L. Walter (sec abstract pages 38 and 57),
for whose benefit he was acting, for the purpose of enabling said firm
to dispose of this liquor: that Beers was the agent of the firm, and
traded the liquor and the money for the farniture (see abstract, pages
31, 39 and 60): that said Walter also furnished the firm $2,000 to
enable the firm to run the hotel in the name of Beers, till the firm,
through their agent Beers, could dispose of the furniture (see abstract
page 43). The mortgage trom Beers was taken to Walter, and by
Walter assigned to White, tor the purpose of placing the property be-
yond the reach of the creditors of the firm of A. P. Kenyou & Co.
(see abstract pages 39, 40, 45 and 32). The title of Win. Walter by
the mortgage, and of Horace White, originated in the fraudulent design
of the members ot the firm ot A. P. Xenyon & Co., to cover up the
property from the claims of the defendants in this suit, who are the
creditors of A. P. Kenyon & Co. The mortgage was not put on record
till it had been assigned to Horace White for the purpose of placing
the same beyond the reach of the creditors of thefirm of A. P. Kenyon
& Co., and not until it was necessary to have it recorded for the pur-
pose of preventing the property from being taken by Maher on his
claim for rent against Beers (see abstract pages 32, 14 and 15). The
firm clothed Mr. Beers, their agent, with the apparent title to this
twenty thousand dollars worth of propeity, tor the purpose ot enabling
him to rent the hotel (see abstract pages 80 and 37). He succeeded in
renting the hotel with stores under at the rate of a thousand dollars
per month. Will it be pretended that Maher, had he known the true
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state of the case, would have leased to Beers?  Beers paid no part of
the rent, and when he had retained ﬂ-‘e hote] 45 long as Maher
would suffer him to retain it withont payils _the rent, for the purpose
of keeping the property out of his reach, this Mortgage to Walter is
assigned to White, and recorded. Beers Was held not g5 the owner of
the property to sccure the lease, but when the rent haq to pe paid this
incumbrance was placed on record to keep ’fh? Property beyond the
reach of the lessor. The title of the Pla.mtxﬂs below was therefore
fraudulent as to the mortgage to Maher given by Beers to secure the
rent of the Adams House. The verdict ¥as also manifestly against
the evidence on the pleas of non detinet filed by Barbour, Honore,
Robinson and Maher. No demand is shown by the evidence to have
been made upon any of said Defendants for the Property, and no evi-
dence of any kind was offered tending in any manner to show that the
said defendants, or any of them, detained the property.

D. C. & I. J. NICHOLES,
Attys. for Plffs. in error.
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) al, 50 Dearborn St.
Piinted at the office of the Chicago *“'Eﬂwﬂ'——-——-—

STATE OF ILLINOIg

APRIL TERM, 4, D, 1355,

Third Grand Division, }

POLLOCK BARBOUR,
ARCHIBALD M. ROBINSON,
HENRY H. HONORE, and
HUGH MAHER, impleaded with
JOHN GRAY,

JOHN L. WILSON,
JOHANNES LIENAN,
MICHAEL LIENAN,
MICHAEL PITZMAN,
ELIAS JOHNSON,

JOHN C. CAMERON,

JOSEPH HAIGHT, J=.,
DAVID B. 00X, L ERROR TO THE SUPERIOR COURT
HENRY A. RICHARDSON, OF CHICAGO.

NATHANIEL A. BOYNTON,
JAMES B. PECK, ;
WILLIAM L. WALTER and
AARON P. KENYON,

vS.
HAMILTON WHITE,
HORACE K. WHITE and
ANDREW D. WHITE, Execu-
tors, and CLARA D. WHITE,
Executrix of HORACE WHITE
deceased.

ABSTRACT OF RECORD:-

1 On the 24 day of February, 1859, the Jate Horace White
filed his praccipe in the Coolk County Cout of Common
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perior Court of Chlcago

w Su
D) o the Coron

of said Court to issue t
awainst the defendants below, for ¢}
to)

the affidavit filed therewith.

) l'equestiug the Clerk
€ a writ of Replevin
¢ goods mentioned in

Also the Affidavit of George B Waltel'; that he was the
attorney in fact of Horace.W'lnte, and that said Horace
White was then lawfully : entitledopl Possession of certain
goods and chattels then in the Adams House, a Hotel in the
City of Chicago, viz: 8 .PIHOWS, 1 'WaShstand, &e., (giving
a long list of Hotel furniture and liquors i said Hotel) oof
the value of ten thousand dollars; and that 46 said George
B. Walter believed that said Defendants t}ep wrongfuﬁy
detained said goods and chuttels from ‘said Hopgee White ;
that said goods had not been taken, nor were they detained .
for any tax, &c.; and that said John Gray was sheriff of
said County and interested in the said suit. Also hond for
costs signed by J. Q. Hoyt. That thereupon a writ of
Replevin issued from the Clerk’s office of said Court against
the said defendants below, for the same property.

Which said writ was returned by William James, Coroner
of Cook County, with an endorsement thereon that the
plaintiff having given bond, he had taken the property
described in the said writ, and delivered the same to the
plaintiff as per his receipt, endorsed on said writ, and served
the defendarts, said Wilson, Gray, Maher, Honcre, Robin-

son, Walter and Kenyon, the 10th day of February, A. D.
1859.

The Plaintift’s receipt of the property; endorsed on the
writ, bears date the 10th day of February, A D. 1859.

as in the usual form,
with the usual con-
eorge B. Walters,

' The bond returned by the Coroner W
in jche sum of twenty thousand dollars,
ditions, and signed by Horace White, by @
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pleas, now Superior cozltt(l)lf Céllc'ﬂg% Yequesting the Clerk
of said Court to 1ssu¢ O the Moromer 5 yup o Replevin

against the defendants 1')elow, for the s,
the afidavit filed therewith.

Also the Afidavit of George B Waltel-, that he was the
attorney in fact of Horace.\Vhlte, and that said Horace
White was then lawfully ; enuiiled tohtl Possession of certain
goods and chattels then ta the Adams House, a Hotel in the
City of Chicago, viz: 8 Pillows, 1 Washstaeq o, (giving
a long list of Hotel furniture and liquors in siq Hotc:el) o:%
the value of ten thousand dollars; and that 1,6 said George
B. Walter believed that said Defendants )y, wrongfully
detained said goods and chauttels from sgiq Horace White ;
that said goods had not been taken, nor were they detained .
for any tax, &c.; and that said John Gray was sheriff of
said County and interested in the said suit, Also bond for
costs signed by J. Q. Hoyt. That thereupon a writ of
Replevin issued from the Clerk’s office of said Court against
the said defendants below, for the same property.

Which said writ was returned by William James, Coroner
of Cook County, with an endorsement thereon that the
plaintiff having given bond, he had taken the property
described in the said writ, and delivered the same to the
plaintiff asper his receipt, endorsed on said writ, and served
the defendants, said Wilson, Gray, Maher, Honcre, Robin-

son, Walter and Kenyon, the 10th day of February, A. D.
1859.

The Plaintift’s receipt of the property, endorsed on the
writ, bears date the 10th day of February, A. D. 1859.

3 The bond returned by the Coroner was in the usual form,
n the sum of twenty thousand dollars, with the usual con-
ditions, and signed by Horace White, by Georg® B. Walters,
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his attorney, in fact; John Wllkinson, President of the
Bank of Syracuse, by Georg‘e B Waltel'S, his attorney, in
fact; George M. Gray, Jos. b",Shal'P aud Johp R Trz’xcy
March 25th, 1859, the Elaintifh, below, Yoo, yryse. 109
his declavation, in replevin, in said cause, jp ¢, detinet, in the
usual form. March 29th, 1859, the Defendents below, John
Gray, John L. Wilson and Aaron P, Kenyou, filed, iil s

cause, their plea of non-detinet, and Pleas of property in

defendants.

April 5th, 1859, said Defendant beloy, Hugh Maher,
filed in said cause, his pleas, as follows to wit- fivst, non-
detinet ; second, property in said Hugh Maher; third, prop-
erty insaid Pollock Barbour ; fourth, Property in said Hugh
Maher and Pollock Barbour ; fifth, Property in said Pollock
Barbour, subject to claim of said Hugh Maher; sixth, prop-
erty in said Hugh Maher, subject to be vested in said Pol-
lock Barbour, on payment of said Hugh Maher; seventh,
property in part in said Maher, and in partin said Barhour.

April sixth, 1859, said H. I. Honore, Pollock Barbour
and Archibald M. Robinson, filed their pleas in said cause,
es follows, to wit: first, non-detinet; second, property in said
Pollock Barbour; third, property in said Hugh Maher ;
fourth, property in said II. II. Honore; fifth, property in
said Archibald M. Robinson; sixth, property in said
Honore, Barbour and Robinson.

May 5th, 1859, cause continued by agreement of purties.

September 6th, 1860, death of plaintiff below suggested,
and leave given to make 1'ep1'esentaﬁ\'es of said Horace

‘White, plaintiffs, and cause continued.

October 18th, 1860, John Gray, TR Uon and
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Aaron P. Kenyon, by their attorneys, wighq,, . o1 o pleas,
and on motion, their defanlt is entered fo, want of pleas.

December 5th, 1860, 0 MOUON of J. Q groye 1t
attorney, it was ordered by said court, that Hamilton White,
Andrew D. White and Horace K. White, executors, and
C]a,ra, D. White, GXGCUtl'iX of I‘IOI‘&CG White, deceasa’d, be
made plaintiffs, and that the ffn'ther Prosecution of said suit
be in the name of said plaintiffs.

February 13th, 1801, said plaintiffs, by E. W. Evans,
their attorney, filed in said cause, their replications to the

- pleas of the said Hugh Maher, as follows to it - tq first

plea of said Maher, the sil.llilitel', zmq to each of the other
pleas of Maher, a replication traversing property in defend-
ants, and re-affirming property in said Horace White; and,
also, on the same day, said plaintiffs, by their attorney
aforesaid, filed, in said cause, their replications to the pleas
of the said II. H. Honore, Pollock Barbour and Archibald
M. Robinson, as follows, to wit: to the first plea of said
defendants, the similiter, and to each of tae other pleas of
said defendants, a replication, traversing property in said
defendants, and re-affirming property in said Horace White.

June 2°th, 1861. The cause came on for trial, and by
agreement of partigs made in open courf, the said cause
was submitted to the court for trial upon the issues
joined without the iméervention.of a jury, and, also, for
assessment of damages against Kenyon, Wilson and Gray,
impleaded with other defendants not served, and after hear-
ing the testimony in the cause, the case Was taken under
advisement by the court.

nd the issues for
Hugh Maher, .
M. Robinson,

September 16th, 1861. The court fou
the plaintiffs, and thereupon defendants,
H. Honore, Pollock Barbour and Archib:ﬂd

. submitted their motion for a new trial.
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December 14th, 1861. Thl‘i Motion of giq defendants,
Maher, Honore, Barbour and \ObmsOn, for a new trial was

sustained, and a new trial pwarded by the Wit

2 ¢ r )

March 7th, 1862. I‘hz CANSE CAme on for t)ia] and by
agreement of parties, made 1N open court the eanse was sub-
mitted for trial upon the 1ssues joined to ¢}, court, without
the intervention of a jury, and for assessment of damaces -

: i nyon, Wilson a 8 2
against the said Kenyon, b nd Gray, impleaded with
other defendants not servec Wlth_ Process, and the court

) 8 o L )
after hearing the ev1dence. 1111 the cause, found the defendants
“not guilty,” and that sala defendants were entitled to the
possession of the property replevied in saiq cause, and
thereupon said plaintiffs submitted their motion for g new
trial in said cause,

March 21, 1862. The motion of plaintiffs for a new

trial, in said cause, was sustained and a new trial ordered

by the court.

November 13th, 1862. The cause came on for trial, and
the default of John Gray, John L. Wilson and Aaron P.
Kenyon, having been theretofore entered, it was ordered
that a jury come to try the issues joined in the said cause,
on the pleas of said defendants, Hugh Maher, Henry II.
Honore, Pollock Barbour and Archibald M. Robinson, only
impleaded, &e., and also to assess damages against said
defendants, John Gray, John L. Wilson and Aaron P.
Kenyon, and thereupon a jury came, who, after being duly -
elected, tried and sworn to try the issues joined as at??l'_csilid;
and, after hearing the evidence in said cause, and 1'etu'n.1g to
consider of their verdict, returned into court and submitted
their verdict, as follows: * we, the juty, jiiditis might of
property in the defendants, Hugh Mahe}' and Pol]oc‘k
Barbour,” and thereupon the said plainﬁﬁs entered their
motion for a new trial in said cause.
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November 26, 1862. The mO'tion of plaintiffs for a new
trial was sustained, and & new trial awgyqeq by the court.

Sebtember 8th, 1803. .Def'end.ants’ Hugh Maher and
Aaron P. Kenyoﬂ, filed their motion in said cause., to set
aside the default of said 431'011 P. Kenyon, ang 1n ;upp01't
of said motion, read to said court, the aﬁidaviés of Aaron
P. Kenyon and Daniel C. Nicholes, fileq therewith, which
are in words and figures following, to wis. ’

HAMILTON WHITE, tr AL, WL

VS.
HUGH MAHER, ET AL J
. Tmpleaded, &e.

STATE OF ILLINOIS, } s

Coox CoUNTY.

Aaron P. Kenyon, of said County
and State, being duly sworn, deposes and says, that he was

made one of the defendants in the above entitled suit, and

employed E. Van Buren, Esq., to file pleasfor this defenant.

That sometime after the commencement of this suit,
and after such pleas were filed, without the knowledge or
consent of this deponent, the said E. Van Buren, withdrew
said pleas, and his appearance for this deponent and default
of this deponent was entered in said cause, as this deponent
is informed and believes.

And this deponent further says, that he knows no reason
why he was made a party defendant to the above entitled
cause, unless it was for the purpose of del.)rwmg the other
defendants, in said cause, from calling this jRnent a5 o
witness in their behalf on the trial thereof é“d this depo-
nent further says that he is informed and fltiies thet, the

above entitled cause has been tried three times, and that no
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testimony was offered on either of sig i e i
déponent, and that he, 10 10 Way, detajyeq said Doods and
chattels, as is alleged 1n said Plaintifg declamtgm And
this deponent further says, that he informéd and
believes that the only motive the sig Plaintiffs, in this
suit, had for making this deponent a Defenqans in t’he above
entitled cause, was for the purpose of deprivi;o the ‘other
defendants, in said cause, from cal]ing this de;onent as a
witness in their behalf. This deponent would therfore ask
that his default in this cause may be set aside, and that he
may be allowed to file the general issue in giq cauge deny-
ing the detention of said goods and chattels, ’

this 8th day of September, A. D. 1863,

Subscribed and sworn to before mé) A rox P. Knyox
T. B. CArTER, Clerk.

United States Internal Revenue
Stamp, Five Cents.

SUPERIOR COURT OF CHICA GO.
HAMILTON WHITE, &r Az, )

VS.
HUGH MAHER, ¥t AL, J“
Impleaded, dzc.

STATE OF ILLINOIS, |
Coox County. )
Daniel C. Nicholes, of said County

and State, being duly sworn, deposes and says that on the
first day of this term of said court, this deponent found on
file, among the papers of this case, the deposition of William
Walter, a member of the firm of A. P, Kenyon & Co., taken
for the Plaintiffs in this case, that this deponent, from the
examination he has made of said deposition of \Vl]]lﬂl':ll
Walter, believes that the testimony of A: T Kenyon is
material, as a reply to the statements of said Willtel', and
that the said Aaron P. Kenyon is a material witness on the
part of said defendants. That this deponent alignes; he

SS.
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testimony was offered on either of gyiq L

3 lals against this
deponent, and that he, 10 00 Way, detaineq - q goods and
chattels, as is alleged 1n said Plaintif'g T e
this deponent further says, that he jy informed and
believes that the Onl}t motive e Plaintiffs in this
suit, had for making this deponent a Defendant-, in t,he above
entitled cause, was for the purpose of depriving the other
defendants, in said cause, from Cal]ing this de;onent as a
witness in their behalf. This deponent would therfore ask
that his default in this cause may be set aside, and that he
may be allowed to file Fhe general issug in gaiq cause, deny-
ing the detention of said goods and chatte]s,

this 8th day of September, A. D. 1863,
T. B. CarrEr, Clerk.

Subseribed and sworn to before mg }AARON P. Kenyon

United States Internal Revenue
Stamp, Five Cents.

SUPERIOR COURT OF CHICA GO.

HAMILTON WHITLE, 1 AL, '

VS.
HUGH MAHER, vt A, [
Tmpleaded, &e. J

STATE OF ILLINOIS, |
Coox Counry. )
Daniel C. Nicholes, of said County

and State, being duly sworn, deposes and says that on the
first day of this term of said court, this deponent found on
file, among the papers of this case, the deposition of William
Walter, a member of the firm of A. P. Kenyon & Co., taken
for the Plaintiffs in this case, that this deponent, fl'o’}l .the.
examination he has made of said deposition of \Vllhzu.n
Walter, believes that the testimony of A: T Kenyon is
material, as a reply to the statements of said .Walter, and
that the said Aaron P, Kenyon is a material witness on the
part of said defendants. That this deponent jiakiavies; be

SS.
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can prove, by e P&K(:;ny?n’ that Beers acted as the
agent of A. P. Kenyon R Plll‘chasing the furniture
of the Adams House, aud t?kmg 8 lease of the same from
Fliigh Maher, as between said Beers ang giq g o 4 P,
Kenyon & Co. And this deponent further says, that he
makes this afidavit on behalf of the giq Hugh Maher, in
consequence of his absence from the State of T]linois.

me, this 8th day of Sept., A. D. 1863,

Subscribed and sworn to before) Danwr ¢ Nremorzs.
Taos. B. CARTER, Clerk,

United States Internal Revenue
Stamp, Five Cents.

Which said motion the said court, after hearing said
afidavits read, and argument of counsel, for and against said
motion, overruled, to which decision of said court, in over-
ruling said motion, the said defendants then and there ex-

pected.

September 9th, 1863. Said cause came on for trial, the
Honorable Grant Goodrich, one of the judges of said court,
presiding, and a jury having been duly elected, tried and
sworn, to try the issues joined as aforesaid, the said plain-
tiffs to maintain the issues on their part, introduced and
read to the court and jury, a stipulation, in words and
figures following, to wit: :

Superior Court of Chicago, of the April term, A. D. 1861.

HAMILTON WHITE, st AL,
Executor of Horace White, deceased,

VS.
HUGH MAHER, POLLOCK BAR-REPLEVIN.
BOUR, HENRY H. HONORE and
ARCHIBALD M. ROBINSON, im-

pleaded with JOHN GRAY, =1 AL June 15th, 1861.

It is hereby, stipulated and agreed, by S veen .the
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parties to the above entltlef.l Suit, that the same shall be
submitted to the court for trial, URCUNHER e 1o in o lnoreetl

. S “o
state of facts, to wib:

That all the title which the above naeq ppoe oo oo
in and to the goods and chat':tels deseribed iy the declaration
filed in this cause, Was .acquu'ed bY & certain chattel L
gage, executed by Lewis P. Beexs, to Williay Walter, bear-
ing date the 99th day of May, A. D, 1858, and assioned to
Plaintiff, which said chattel mortgage, together w?th the
certificates of acknowledgement and of the yecordine of the
same, is hereto annexed, marked “Exhibit A.’? It is
further stipulated and agreed that the entry of the justice
of the peace, on his docket, before whom said chattel mort.
gage was acknowledged, shall be introduced and received,
in this cause, without calling the justice to swear to the

same.

Tt is further stipulated and agreed that the said chattel
mortgage was assigned by the said William Walter to the
late Horace White, now deceased, on the 8th day of June,
1858 ; which said assignment is annexed to said chattel
mortgage and marked Exhibit B,” and is attached to said
chattel mortgage referred to above, to be used as evidence

in this case.

It is further stipulated and agreed that the schedule of

. goods and chattels, which were annexed to said chattel

mortgage executed by the said Lewis P Beers to the said
William Walter, as herein before stated, embraf:ed the same
list of goods and chattels as those mentioned in the Plain-
tiff’s Declaration; and that the list of goods a'nd CI}atte]S
mentioned in said declaration shall be received in evidence
in place of the schedule annexed to said chattel mortgage.

d that all the title which

It is further sti :
1s further stipulated and agree said goods and

the said Hugh Maher has in and to the
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chattels mentioned, e Plaintiff’s Declaration was
acquired by a certain cha'ttel mortgage, €xecuted by the said
Lewis P. Beers to the said Hugh Maher, bearine date the
twenty-fourth day_ of A u.g.ust, A. D, 1858, » correit and cer-
tified copy of which said chattel mopgro, 4o o with
the certificates of acknowledgment anq ¢ the recording of
the same, is hereto annexed, markeq “Exhibit Q. exzept
the schedule annexed thereto. !

It is further stipulated and agreed thqt the entry made
by the Justice of the Peace on his docket, before whom the
said last mentioned chattel mortgage was ackhowledeed
shall be introduced and received in evidence jn this Zase,
without requiring the said Justice to swear to the same.

It is further stipulated and agreed that the schedule of
goods and chattels which were annexed to the said last
mentioned chattel mortgage (so far as the same extends)
embraced the same list of goods and chattels as those men-
tioned in the said Plaintiff’s Declaration, filed in this cause,
and that the list of goods and chattels mentioned in the
said Plaintiff’s Declaration shall be received in evidence as
the schedule of goods and chattels annexed to the said last
mentioned chattel mortgage.

It is further stipulated and agreed that all the title-the
said Pollock Barbour has in and to said goods and chattels,
mentioned in the said Plaintiff’s Declaration, was acquired
by a certain assignment, which is hereto annexed, marked
“ Exhibit D.”

t the moneys

It is further stipulated and agreed tha
rtgage has not

sécured by the said last mentioned chattel m0 4
been paid, nor has any part of the same beer PHE-

It is further stipulated and agreed that the copies of the
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chattel mortgages he} - nbefoce Dentioned gnd hereto an-
nexed, marked « Exhibits A & C» fogether with the cer-
tificates of acknov ledgments anld Yecord of each, and also
the assignments marked ¢ Exhibitg g & D) sh’all be re-

ceived in evidence on the trial of t}; cause, the same as
though the originals had been Produce,

It is further stipulated zu?d agreed that additional testi-
mony in this cause mMay be introduceq by either of the par-
ties to this suit.

Tiled March 8, 1862 : THOS. B. CARTER, Clerk,

E. W. EVANS,
Attorney for Plaintiff
D. C. & L J. NICHOLS,
Attorneys for Maher.
- ROGERS & TAYLOR,
Attorneys for Barbour, Honore & Robinson.

And the said plaintiffs, further to maintain the issues on
their part, introduced and read to the jury Exhibit ¢ A,”
annexed to said stipulations, in words and figures following,
to wit: Exhibit “A,” referred to in the above stipulation,
Lewis P. Beers to William Walter, Chattel Mortgage.

This indenturé, made and entered into this twenty-ninth
day of May, in the year of our Lord one thousand eight
hundred and fifty-eight, between Lewis P- Beers, of thg city
of Chicago, of the county of Cook, and R o
party of the first part; William Walter, of the county of
Courtland, and State of New York, puty of B o
part, WirNussErm ;

art, for and in consid-

That the sai ; :
e sald party of the first P and dollars; in hand

eration of the sum of twenty thous
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Proyvided, never’ohe]e§s,. That ¢ the said Lewis P
Beers, his executors, aGministrateyg i We]i
and traly pay of cause to be paig unto thg said W‘/Vi]liam
Walter, his heirs, execulors, administl'ators 01-‘assi Al
sum of twenty thousa{lc.l dollars, With the e glel'eon
according to the condition of four i N Of o é
thousand dollars each, payable at tw{), I
months after date, whi?h notes are dateq thi’s d‘ayL g 3 i
given by the said Lewis P. Beers to the s4iq William Wal.
ter, and payable at the Metropolitsy B PN b
New York ; then and fro1‘u thenceforth thesé o
everything therein contained shall cegse gnq be null and
void.

And Provided, also, That it shall 1, lawful for the
said Lewis P. Beers, his heirs, executors and administrators
to retain possession of the said granted property, and at his
own expense to keep, use and enjoy the same until Lewis
P. Beers or his heirs, executors, administrators or assigns
shall make default in the payment of the said sums of
money above specified, either in principal or interest, at
the time or times and in the manner hereinbefore contained :
or unless the said William Walter or his assigns shall fear
diminution, removal or waste for want of proper care, or if
the said party of the first part shall sell or assign, or at-
tempt to sell or assign, said goods and chattels, or any part
thereof, or if any writ issued from any court shall be levied
on any part of the above described goods and chatf;els, that
ther, and in any of the aforesaid cases, all of said notes,
both principal and interest, shall become due .and payable;
and the said party of the second part, his heirs, executors,
administrators and assigns, agents or atforneys, or any f’f
them, may elect thereupon to take possession of the said
property, and for that purpose may pursué the same or any
part thereof wherever it may be found, and
any of the premises of the said party of the
or without force or process of law, wherever
and chattels may be, or be supposed to be,

also may enter
first part, with
the sai:l goods
and search for
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ame: and, if found, to take ;s
the same; 5 ¢ ; s o POssession of, and remove
and sell and dispose of, Sald Properpy any part thereof
at public auction to the highest bidder, Il n,

tice of the time, place ang +a. o1’ To

d%fls nol iption of t,hi PI'ODLr(t]-: terms of sale, together
with a descr erty 1o ki

Thee A & fevEns Y %0 be sold, either by
publication in som PAPET 10 the vsua] manner, in the
city of Chicago, or by similar notices pogteq i A e
lic places in the vicinity of such sale, oy ¢ private sale with
or without notice, for cash or on credit, as the said William
Walter, his heirs, executors, administratops op assigns,
agents or attorneys, or any of them, may elect. *And out
of the money arising from such sale, to retain first, all costs
and 'chzu'ges .for pursm.n'g, searchmg, taking, removing,
keeping, storing, advertising and selling property, goods,
chattels and effects, and all prior liens, together with the
amcunt due and unpaid upon said notes, or any of them,
either in principal or interest, rendering the overplus of the
money arising from such sale (if any there shall he) unto
Lewis P. Beers, or his legal representatives.

Witness my hand and seal the day and year first above
mentioned.

LEWIS P. BEERS, (Seal.)

STATE OF ILLINOIS, |

Coox County. J BEs
I, William I Wallis, a Justice of
do herebj certify that this Chat-

the Peace of said county
" s P. Beers this

tel Mortgage was acknowledged by Lewi
31st day of May, A. D. 1858, hefore me.

WILLIAM I. WALLIS, J.P., Seal.

is 1 1 on the eleventh day
This instrument was filed for record )
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the same; and, if found, to take Possession of, and remov
at public auction to. the l;ighest bid;ler, af{ell-)aclrivincr tel;
days notice of the time, place anq g, i
wiZh a description of the property t:)m]ieo:;;le’ t oge'thel

A e . Y. , either by
publication in some newspaper in the
city of Chicago, or by similar notices Posted up in three pub-
lic places in the vicinity of such sale, op ¢ private sale wI:'ith
or without notice, for cash or on credit, as the said William
Walter, his heirs, executors, administrgtops or assigns
agents or attorneys, or any of them, may elect. ‘Andoout,;
of the money arising fro;n such sale, to retain first, all costs
and charges for pursul.n'g, Seal‘ching, t.a.king, removing,
keeping, storing, advertising and selling property, goods,
chattels and effects, and all prior liens, together with the
amcunt due and unpaid upon said notes, or any of them,
either in principal or interest, rendering the overplus of the
money arising from such sale (if any there shall he) unto
Lewis P. Beers, or his legal representatives.

Usual manner, in the

Witness my hand and seal the day and year first above
mentioned.

LEWIS P. BEERS, (Seal.)

STATE OF ILLINOIS,

ss.
Coox Counry. )

T, William I. Wallis, a Justice of
the Peace of said county, do hereby certify that I’;lns‘ iy
tel Mortgage was acknowledged by Lewis P. Beers this
31st day of May, A. D. 1858, hefore me:

WILLIAM L FALLIS, J. P, Seal.

. % 1 on the eleventh day
This instrument was filed for record O )

RESvtew e v



183,

1st note.

2d note.

3d note.

15

of August, A. D. 1858, and duly Yecoyq

Chattel Mortgages, at page 229, ed in Book 13 of

W. L o
Clerk Circuit Court anq, e:;}()%ggjoél-del-

And the said Plaintiffs, further t, Maint
their part, introduced and read to the
promissory notes, in words and figure

ain the issues on
Jury as evidence, four
s following, to wit:

$5,000. Crresgo, May 29th, 1858.
Two months after date I promise ¢, Pay to the order of
William Walter, Esq., Five Thowsand Dollays at the Met.
ropolitan Bank, New York, with interest, value received.
LEWIS P. BEERS.
Endorsed ¢ William Walter.”

$5,000. Cruosco, May 29th, 1858.
Four months after date I promise to pay to the order of
William Walter, Isq., Five Thousand Dollars, at the Met-
ropolitan Bank, New York, and interest.
LEWIS P. BEERS,

Endorsed “ William Walter.”

$5,000. Curcaco, May 29th, 1858.

Six months after date I promise to pay to the order of
William Walter, Esq., Five Thousand Dollars, at the Met-
ropolitan Bank, New York, and interest, value received.

LEWIS P. BEERS.
Endorsed ¢ William Walter.”

May 29th, 1858.

$5,000. CHICAGO,
pay to the order of

Eight months after date I promise to
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William Walter, Esq, Tive Thousang o 00 o
: ars, at the Met-

4th note.
ropolitan Bank, New York, anq Interegt, 2 ed
, value received.
LEWIS p. BEERS.
Endorsed * William Walter.”
184, Exhibit “B,” referred to in the above stipulation :

William Walter to Horace \Vhite;
Mortgage:

assignment of Chattel

Whereas, Lewis P. Beers, of Clicgo g1

day of May last, to secure the Pa)'lnen:co(;" ﬁilg;():;ljcll)c]e.o‘m?ll
sory notes of §5,000 each, made on tht day, and %‘l "111;:18(;
at the Metropolitan Bank, N. Y, t, oy O’l'der 31‘;)1‘;“-0
four, six and eight months after date, make and 7execute :1’
certain Indenture of Personal or Chatte] Mortgage upon all
the personal property belonging to him, and situate in the
Adams House, city of Chicago, which mortgage and the
schedule attached thereto were left by me or my agents at
Chicago, in the hands of my attorney, duly acknowledged
and registered : and '

‘Whereas, The notes of said Beers, after being duly
endorsed by me, have been transferred by me, for a valu-
able consideration, to Horace White, of the city of Syra-

cuse;

NOW, therefore’ In considel'ation of the premises and
for value received of Horace White, L bereby sell and as.
sign to him, his heirs and assigns, all 1Y fight, title and
interest in and to the said personal mortgage above de-
scribed, the property therein named, ,“ud ,theh,lfmll; e'y. #
thereby secured. And I hereby quthorize him, tolbc lf“z
and assigns, to take all lawful wajs fmd n;ei;%i rooelefr
the said mortgage and take poSES g li(fuidi.

185,  therein named, and convert the same TV
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s as fully in all.ang every respect as I could

ght to do if e assignment and the
had not beep made

tion of said notes a3
or would have & 11
transfer of gaid notes

Witness my band and seal the gt .0 ¢ yune A
D.1858.

WILLIAM WALTER, Seal.

Assignment recorded same day as the mortgage.

And the said plaintifts, farther to maintain the issues on
their part, introduced and read to the jury by agreement, a
written statement of Frederick Madge, in words and figures
following, to wit:

HAMILTON WHITE, xr AT, 1
vs.

JOHN GRAY,®r L. |

The following is the testimony
of Frederick Madge :

Know the parties to this suit. Iremember the property
referred to in the Chattel Mortgage, Beers to William
Walter. The demand of {he property was made on the
second day of February, 1859, at the Adams House, by
George B. Walter, in my presence. He made the demand

~as the agent of [Horace White. George Walter asked

William L. Walter, who was landlord of the property and
of whom the demand was made, if he would give up the
property. He said he would not; that le held the property
for Ionore, Maher and others. George e Produced
the original mortgage aﬁd a power of attorney of Horac.e
White. The replevin suit was thed COI_“mence(.]’ am} yel
issued that day (2d February). The wiit was given %o the
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Coroner, as the Sheriff had an Attachmept I don’t know
when the Coroner went t.o tal-:e Possession 'of the property
All that I know as to this writ wag that it was eiven to the:
Coroner on the 2d Februa}'y. I don'¢ knoiv that the
attachment writ had been levied, GeOl‘ge Walter was here
in Chicago in the fall of 1858, anq my impression ‘is that
he was here in the commencement of 1gz9 o days be-
fore the suit was commenced, ang on and, off during the
winter of 1858 and 1859. No demgpq was, to my k?lOW]-
edge, made of the property from Maher, Iionore or Bar-
bour. George Walter produced the mortgace at the time
of making the demand. I don’t knoy W]i’eﬁlel‘ he at the
same time produced the notes. I dop't recollect of seeing
the notes until a short time previous to the first trial. Mi
Ballard, Cashier of the Bank of Syracuse, sent them to me

by mail.

The above is the testimony that I have given on the
previous trials of above suit. _
F. MADGE.
Dated 5th May, 1863.

Filed Sept. 9, 1863 : THOS. B. CARTER, Clerk.

And the said Plaintiffs, further to maintain the issues on
their part, called as a witness B. W. Evans, who, being
duly sworn, testified as follows:

I have had in my possession the writ of 1""_1’19"in in this
case, with the Sheriff’s endorsement upon it. The writ
and return were used at the first trial bef(?l'e Judge Van
Higgins. (The counsel for Defendants a(l{mtt(?d tlff’t there
was a writ.) T took a memorandum pnmamly from the
writ itself. It is thus:

ite attached to it
“The writ has the bond of [, Wiite attached to it,
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« dated February 2d, 1859, in $‘20,000, and the writ has a
“ schedule of property to the extep 3 quire paper.”

“ HORACE WHiy

«JOHN WILKINgo)

Pres. of th ! T .
« GEORGE M. GRZgank of Syracuse;

“ JOHN P. CHApy '
«JOHN F. TRACY '

Copy of endorsement on writ,

Copy of endorsement of servie,

“ The Plaintifts, having given bond gg hepennto annexed,
“J have taken the within

ithin described property anq delivered
““it to him as upon his receipt hereon endopseq ;

also served,
“by reading to the Defendants, Wilson, Gr

ay, Mabher,
“ Honore, Robinson, Walter and Kenyon, this 10th day of

“ February, A. D. 1859.”
Signed, WILLIAM JAMES, Coroner.

Further endorsement of receipt of property by White

10th February, 1859.

bl There was annexed to the writ the schedule of property
and bond of Horace White ; the bond dated Feb. 2, 1859,
was attached to it. They were all filed together in an
envelope. The sureties were the sume as above. I have
hunted for the writ and cannot find it

: o id Evans testified as
And on his cross-examination, the qaid E
follows :

‘hat the dat
I cannot state (but) Ly the endorsement what the date
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of the receipt of b I.)mi_).e]ll'ty r}“'aS. [ did not copy the
receipt of the propenty-iCr he 1oty of February was
the date of the receipt of the Property,

Whereupon the said D etendil;ntS, by their attorneys,
moved the said court to exclude fioy ¢

he jur i
= y as evidence
the said mortgage from Lewis P. Begyg

” ' to William Walter,
on the ground that the SAMe Was fimdulent 50 q void as

against the said mortgage from TemEBREE v to.the said
Hugh Maher, for T‘he LeadOL thf‘t the said Horace White
the assignee of said mortgage f-l‘Om Beers to Walter, ha(i
suffered the property de.scmbed 10 said mortgage to remain
in the possession of said Beers or his assignoee after the
expiration of the time provided in said mortgage for the
property to remain in the possession‘of said Beers, and
after default had been made by said Beers, in the payment
of said notes described in said mortgage ; which said mo-
tion to exclude said mortgage the said court then and there
overraled, to which decision of said court in overruling said
motion, the said Defendants then and there, by their attor-
neys, duly excepted.

Whereupon, to maintain the issues on their part, the said
Defendants introduced and read to the jury as evidence the
said Chattel Mortgage from Lewis P. Beers to Hugh Maher,
referred to in said stipulation hereinbefore set out, intro-
duced as evidence by the said Plaintift, and annexed to
said stipulation, and marked Exhibit “C,” referred to in
the foregoing stipulation.

Lewis P. Brrrs To Huen MATER

This Indenture made this twenty-fourth day of August,
in the year of our Lord one thousand eigh.t llllfldre-d and
fifty eight, between Lewis P. Beers, of the c,lty B Clnc'ago,
in the county of Cook, and State of [llinois, party of the
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and Hugh Maher,

first part
ITNESSETH :

of ¢
W e sune place, party of
the second part, Y

i party of the first ! g .
That the said P f)'teu i Part, for and in consid-
eration of the sum O e Sand qo]lg, in hand paid,
the receipt whereof 15 H€reDy ack“o\\']ed 1 15
ki curing the Tents tg ged, and also for
the purpose of s Joaise of BN d¢erue and to hecome
due on a Ceﬁ‘mnh -;b - mesl House, hereinafter
described, doth ‘e{d };af,t r of,' ﬂilllgam, sell, convey and
conﬁrm. unto the slalsinl ula}r i f?]sec-ond part, his heirs
and assigns, all o ) ill tile Otowing described goods
ilnd Chﬂtte]s, to “qt-. ) t°gC0ds, W{u‘es7 nud lllel'cllﬂ‘n-
dise, chattels and eﬁecvs,]men T]({mEd‘ and described in the
schedules hereto ;mne‘\ecj m?‘l le'd “A & B” and hereto
attached and made a PMt1 Oﬁ.t“S. mdenture; and all the
articles, goods, cfhattelb m}c € e(.:ts in and about the Adams
House, in the city of Chicago, ntended hereby to be con-
veyed end sold, whether enumerated in schedules or not,
excepting such articles as have been by accident bhroken or
destroyed, lost or st01§11 ; and also ez.icepting the gas-pipes
and gasfixtures, steamer and steam-pipes, steam boiler and
engine and fixtures to the same, ar_l(l all permanent fixtures,
now in the Adams House, hereinafter deseribed. It is
intended to except from this sale one set of rosewood
furniture of about teun pieces, and one piano forte, now in -
said Adams House, and used by said Hugh Maher; which
said Adams House is situated on the north-east corner of
Michigan avenue and Lake street, and being built in and
upon sub-lots nine (9), ten (10) and eleven (11) of 10.135 QHE
(1) and six (6), in Fort Dearbom Addition to Chicago ;
and all my right, title and interest of every kind ?fa i and
to a certain lease of the Adams House,in the said c?'ff
Chicago, executed by the said Hugh Maher as paltt) of :1 e
first part, and the said Lewis P Beelshnz Pﬂ;f}’ ﬁ’a ils

. )

second part, and dated on the eighteenth day Vs
Y 4 eieht hundred and fifty-
the year of our Lord one thousand €5 B0 111 soitnos
eight; which said Adams House is sittlf¢
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above described, and fﬂl My intepeg b '
gether with all and singular the a ul't:md premises, to-
belonging or in any WiS€ appertaiy;, 'lilnc;a thereunto
hold the same unto the said Tug), Make, 0 have and to
tors. administrators and assigns, tg e his heirs, execu-
S, ¢ . B8, to i and their gol
forever. And the said Lewis P, Beery e .t eir sole use
i . mistr ) 101 self s -
his heirs, executors, administrators 0 g qu]clf ind for
. ) 1 - n
and agree with the said Hugh Mﬂhe]- hisgh S', do covenant
o T re . 4 y 01§ heir =
administrators and assigns, that he i B ﬁ;lls, executors,
: u . .
the said coods and chattels ang I Y possessed of
. 3 1 tl 8ehold interest as of
his own property,and that the sampg 106 e ¢ s
i . rom -
brances, and that he will, and hig heirg - a 1nlcun;
111 . . ) EXecutory ad-
ministrators shall, warrant and defenq T aic tf;g
] d sec ST ame unto t
said party of the second part, his e 1e

1§, executor ohiw

: C . s, adminis-

trators and assigns, against the lawfy o ) nis
tlaims and demands

of all persons.

Provided, nevertheless, That jf the said Lewis I
Beers, his heirs, executors, administratoys o assigns shali
well and truly pay, or cause to be paid, unto the szid, Hugeh
Maher, his heirs, executors, administrators o assigns tie
sum of Ten Thousand Dollars ($10,000), with the int,erest

thereon, according to the tenor of a certain promissory note
bearing even date herewith, and made by the said party of
the first part, and payable to the said party of the second
part or order, in nine months after the date thereof, for the
sum of Ten Thousand Dollars ($10,000) with interest, ac-
cording to the provisions of this mortgage; and shall also
pay, or cause to be paid, to the said Hugh Maher, his execu-
tors, administrators or assigns, all the rents that shall accrue
and become due at any time within two years from the date
hereof, on a certain lease of the Adams Hous.e above, which
said lease bears date May 18, 1858, and is signed, as afore.
said, by the said Hugh Maher as party of the first part,
and the said Lewis P. Beers as party of the sec.ond sy
which said Adams House is situateiRMpIenIises above

N



195.

196.

23

) = from the
described ; then -andoritmined ;}cefor these presents and
everything therein ¢ W e, and be null and
void.

And Pr OVide(-i_’ -z:)]:;:unll‘za,: f.ol' the space of two years
after the date .Of this 8 P. B lln, lt_ Shall, apq may be, law-
ful for the said Lew1s FerRssl bis Xecutors or adminis-
trators, to keep POS‘?esrsH;lI]l of the saig granted property,
and to use and eDjoy ¢ Same, €SS the said Hugh
Maher, his excoutors, administrator gg° o5 856 - be-
fore the expiration of the. e g Years, af- a:y ;;ime siffen
default in the payment of the said yoy, O any part thereof
at the time and in the AL hefei“before provided ; or at;
any time after, default in the pay et of any I'el;t that
shall accrue and become due on the lease ahove described
elect to take possession of said PYoperty + and at the expii
ration of the said two YEALS, Or ab any tine after, default
in the payment of the said note, o 40y part thereof, as
hereinbefore provided ; or, at any tipe atter, default in the
payment of any of the rents chat shall acerye and becume
due on the lease above described, or any of the costs
ahd charges accruing by virtue hereof; {hat then and
from theneeforth, it shall, and may be, lawful for the said
Iugh Maher, Lis representatives, asigns, agent or agents,
or any of them, at said Louis P. Beers' costs and charges,
with or without process of law, to travel after saj . property,
goods, chattels and effects hereinbefore described, wherever
the same, or any part thereof, may be, or may be supposed
to be, and to enter, with or without foree, any of said Lewis
P. Beers' premuses, and search for the same, and to take
possession of the same, and remove, cairy away and to sell
and dispose of the said goods, chattels and effects, or any
part thereof, at public auction, after giving ten days notice,
either by publication in some newspaper In the Cliptiof
Chicago, or by three notices posted up in 'the IR
of such sale, or at private sale without. HOtICé, for .cash
or on credit, as the said Hugh Maber, h?s representatives,
assigns ts, or f them, may think proper; and

ghs, agents, or any o )
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also, with or wit-hoqt torca take Possession W el it
dispose of, all the xight: Htle andiygy, - ekt il
P. Beers of, in and to, the leas.e af"l‘eSaid b e sa i
said, to the prémises 11 the said leage de;cribnzlannzng %113;
of the money arising ﬁ'on? such sale ¢ . ed.

and charges for the tmvehng. after, se*‘l’ehing i
ing, keeping, storing, advertlsement’ i, 1,e i fc’h 2
erty, goods, chattels and effects, aud gaig leasehold interst
and all prior liens +J]_l'el'eon, together wigp e dué
and unpaid to the said Hugh Mahe, i, oo ondd
on said lease, rendering the overplyg ¢
from such sale, if any there shall be, yyq 0o o0 T oio
P. Beers, or his assigns, at the dye] )

' _ ling of the said Hugh
Mabher, in such funds as may be Yecelved at such sales.

And Provided, further, That iy ¢s0 the said prop-

erty, or any part thereof, or said leasehold interest, shall be
attached or levied upon at any time hefore the payment of
the said note, by any other creditor, and before the pay-
ment of the rent to accrue on said lease, by any of the
creditors of the said Lewis P. Beers; or if the said Lewis
P. Beers, his executors, administrators or assigns, shall sell
or remove, or attempt to sell or remove, any of the property
aforesaid, or suffer any part thereof to be removed or wasted
for want of proper care; or shall sell, or attempt to sell,
said leasehold interest; or if thesaid Hugh Maher, or his
representatives or assigns, agent or agents, or any of them,
shall, ut any time before said note and rent on said lease

" shall become due, fear that the said property and leasehold

interest described as aforesaid, or any part thereof, will be
in danger of being sold, removed or wasted, then the said
note and rents on said lease, to accrué within two yeal:s
from date, shall forthwith become due and payable ; and It
shall in such case be lawful for the said Hugh Maher, his
representatives, agent or agents, Of any O‘f the(lln,lto' :nttﬂ‘
without force or process of law, RIREE = 81C. oharges of

) Tewis P. Beers' pr
the said Lewis P. Beers, any of said Lewss P. Beers’ prem

of the money arising,
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ises, or wherever the said1 Property g
or any part thereof, MaY Be SUppoge

i * and carr
and take possession of, and carry away ;
g . and h sessi
of, or keep in store, the whole or Any p PO

’ at of ga1
chattels and effects, a_nd sell and iy ¥ Sgld goods ang
the iﬁte]'est Of the Sa«ld Le“rls P. B 1€ same, anc

C81S in th
: et s e lease afore-
said and the premises therein deseriheq 3,
: a ed I the manner
aforesaid.

cribed as aforesaid,
to be, and search for

And it is further provided and gy Sl '
and agreed by the said party of the ﬁrp essly understood

P st part hereto, that
it shall, and may be, lawful for the sig party of the sc,econd
part, at any time after the executioy of this indenture, if

)

the said party of the second part shal] 5o elect to do, to
take immediate possession of the above desciibed go(;ds
chattels and effects, and of the premiges By o ci
lease, to wit, the Adams House aforesid: and the said
party of the first part, to expel, remaye and ot e el

session of the same, using such force g may be necessary

for so doing ; and to sell at private sale all the interest of
the said party of the first part of, in and to the said goods,
chattels and effects, and the interest of the said party of
the first part in the said lease above deseribed, and the
premises deseribed in said lease; and out of the moneys
arising from such sale, to pay all expenses of such sale, and
all rents due by the said party of the first part on said
lease; and the balance of the money arising from such sale
to be paid to the said Lewis P. Beers, after paying all ex-
expenses and rents due as aforesaid, and on said lease to the
said party of the second part. '

Witness my hand and seal the day ad year first above
mentioned.

LEWIS P. BEERS, (Seal.)

Certificate of acknowledgment ib the usual form.
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: fendants, Bg,
And the said Defe » Barhgy, _
Ao n the issue on the W, Honore and Robin-

' Part, by Rodgers, thei
s oduced and read g et Uy odgers, their
Bamag 1 aid Maher to Batl-le Jury as evidence the

assienment from 8 : our, referred to in the
gaRts ] : referred to 1
stipulation introduced by said Plamtiﬂ ’

] ‘and annexed theret
. 1 ” ik nexec ereto,
ked Exhibit ” whigh . : .
“.“‘1 m'all\ it S words and figures
following, to wit:

: Waher llock Barboyp_ 4 .
Hugh Maler to Follo mbo’”\Assz{/nment of Chattel
Mortgage.

Know all men by these Presents thg, I, ugh Maher, of
Chicago, of the county of Cook ang State o
consideration of 'Fwe‘Thousand Dollass to me paid by Pol-
lock Barbour, of Jefterson county, iy 41, State of Ken-
tucky, have sold, assigned, transferreq ynq set over, and by
these presents do assign, _t'l'a’nSfel' and set over unto,the said
Pollock Barbour a certain Chz}ttel Mortgage of furniture
and personal property, being in the Adams House, on the
corner of Michigan avenue and Lake strect, executed to me,
the said Hugh Maher, by Lewis P, Beers, on the twenty-
fourth day of August, A. D. 1858, which mortgage was
recorded in the office of the Recorder of Deeds for the
county of Cook, in the State of Illinois, on the 26th day of
August, A. D. 1858, in book 13 of Chattel Mortgages,
page 290, together with all the rents which shall become
due on the lease mentioned in the said Chattel Mortgage,
and after the date hereof. And I dohereby authorize and
empower the said Pollock Barbour, or his assigns, to do
and perform all things touching or concerning the property
mentioned and described in said Chattel Mortgage for the
security or collection of the rents by said mortgage in-
tended to be secured, which I could lawfully do or perform
in the premises if this assignment was 1ot made.

of Illinois, in

P.t OVided, ho\vever’ and t]_]is assignment is made to the
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L] 0 i a:nd T'ece)
said Pollock Barboul, * Tecelyeq i .
prior claim or Jien upon said g, Y him subject to my

payment of a debt d}]e.to e frop gaeg :Si(%)}?be%‘typ fo}i tl.le
for rent under the said .lease, t.;he Pz ewls t: (]T:l,?’
debt is not now ascertained wit), ., ainty ngogntho ¥
stipulated not to exceed three °“Sun21’ dul]' ' ; san(ie is
case the said Pollock Barbour, op 0 b ollars; and in
on his hehalf, shall take any me son under him, or

. SWes for the sale of said

property under the mortgage, in g of the non-payment

of any of the moneys thereby “ewed to he paid, I, the
o) =)

said TTugh Maher, am, and shal] be, e et T 2
amount which may be due tc me fy, A ::;3(11\ ;;e Sle
not exceeding the sum of three thousang dollars‘qq q,erZi
said, out of the first money which iy as ¢
sale ; my right to the benefit of gig it
my said debt, not exceeding threg ho,
hereby expressly reserved.

I\

ed on said
ortgage to receive
sand collars, being

Witness my hand and seal this twentyfitth day of Octo-
ber, 1858.

HUGH MAHER, (Seal.)

Annexed to the foregoing Chattel Mortgage are scheq-

. ules of the same list of goods and chattels which are men-

tioned and described in the Plaintift’s Declaration, and re-
ferred to in the foregoing stipulation.

And thereupon the said Defendants, by their said attor-
neys, renewed their said motion to exclude from the jury as
evidence the said Chattel Mortgage from. Beers to szltel‘,
on the ground that the same was frauclulen‘t and void, as
against said mortgage from Beers t0 M{ther, f.or the reasons
aforesaid assigned in said motion, which Sa,ld mOt,l o the.
said court then and there overruled; Wh‘.c(il ;l)ec.l o o
said court in oﬁerruling said motion thevsalt 1 ol
then and there, by their attorneys duly exceptec.
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The said Defendants, furthey ¢

their part, then 1‘(.3£Ld to the jup
P. Beers, who testified as follows ¢,

Maintain the issues on

1€ deposition of Lewis
Wit :

I know I'.Imnilto? 1‘ V]h}te, one of thq Plaintifts, and have
been acqu:uuted m)t 1_ n.m SIX op Seven yem's., I do not
know the other llmjltlﬁ.& I Tngy, Defendant,  Hugh
Maher, but do not ]\nox.v Bal‘bom- or Honore ,I haz:re
known Will'}-"-m ‘Y‘”‘lzfr zlxror Se‘:en years. In. 1857 and
1858 he resided 10 the o‘l\n ?f .Homer, Courtland county,
New York, and I suppose he resides tho0 now. He was a
farmer, and was. also connected 'With the house of A. P.
Kenyon & Co., 1 the -pork b_usme%, n the city of New
York. I 1)ecam?:xcq11a1nted with Mugk Maher in Chicago,
in the fall of 1857. At that time he yyqg engaged in the
real estate trade; h(’: also kf’Pta hotel called the Adams
House. I was acquainted ‘Ylth a firm styled A. P. Ken-
yon & Co. I became acquainted with said firm, or some of
the members thereof, in the SPring or summer of 1857. In
the fall of 1857 I became acquainted with William Walter,
one of the members of said firm, and have known said firm
and the members composing it since. A. P. Kenyon, Wil-
liam Walter and William Bois were the members of said
firm. T knew Horace White in his lifetime. I knew him
some ten years. Ilis business was that of a banker. I be-
lieve he died at Syracuse. I am acquainted with the facts
in relation to the sale of the furniture in the Adams House
in the spring of 1858. The parties to that sale were Hugh
Maher, who made the sale, and myself nominally, and so
far as Hugh Maher knew, the actual purchaser. The con-
sideration of the sale was $20,000—$15,000 in liquor and
$5,000 in cash. I was the only patty known' fs p}ll'chas?r
to defendant Maher ; but no part of the cfnﬁdel'ﬁt.lon_l)md
for the furniture belonged to me. The $15,000 in liquor
helonged to the firm of ABIESEREREE i Yok
city. The $5,000 in cash was pail by dmf:t o I&I?race
White, of the State of New York, The R i,
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. ‘endants furthé.
The said Detend ) MRt :
en read to the jy Daintain the issues on

¢ deposition of Lewis
Wit ;

their part, th :
P. Beers, who testified as follows, &

I know Hamilton Wh.ite, one of
been acquainted with. 111.m SIX op
know the other Plamtiffs. T 1
Maher, but 00 i ]fl.lo‘-v Barboy o, Honore. T have
known William Walt“ R o SVen years. In 1857 and
1858 he resided in the tmlvn Of'HOmer, Courtland county,
New York, and I suppose he resides thepe now. e was a
farmer, and was also connetRl Vith the house of A. P.
Kenyon & Co., in the Hors b_usmess, In the city of New
York. I became:\cquamted W'lth Hugk Maher in Chicago,
in the fall of 1857. At that timg p, Was engaged in the
real estate trade; he? also k?l)tﬂ hotel called the Adams
House. I was acquainted with a fir styled A. P. Ken-
yon & Co. I became acquainted wit g;] firm, or some of
the members thereof, in the SPring or summer of 1857. In
the fall of 1857 I became acquainted wit}, William Walier,
one of the members of said firm, and have known said firm
and the members composing it since, A. P, Kenyon, Wil-
liam Walter and William Bois were the members of sajd
firm. I knew Horace White in his lifetime. I knew him
some ten years. IHis business was that of a banker. I be.
lieve he died at Syracuse. I am acquainted with the facts
in relation to the sale of the furniture in the Adams House
in the spring of 1858. The parties to that sale were Hugh
Maher, who made the sale, and myself nominally, and so
far as Hugh Maher kuew, the actual purchaser. The con-
sideration of the sale was $20,000—815,000 in liquor and
$5,000 in cash. T was the only party known‘ as p}n'chaser
to defendant Maher ; but no part of the c.on51del'af:10u.paid
for the furniture helonged to me. The %15,000 in liquor
belonged to the firm of A. P. Kenyon & Co, of New York
city. The $5,000 in cash was pil by draft on Horace
White, of the State of New York. The Rl e oo,

the Plaintifts, and have
ven years. I do not
10w Defendant, Hugh
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I think, by William “{alte"’ - Behher of the firm of A
P. Kenyon & Co., allc. Di’iy&ble to my order, and by me
endorsed to Snid. Mahel.‘ o Sumeq ), ownership of the

meaus with which the furnity, Vs purchased, and took

.~ Made the purchase of
the furniture in wy OWI Name f,,

; S the benefit of A. P. Ken-
yon & Co., In 1?1115“31:1 ‘H an Mangement made by my-
self with said fivm anc Horace Wyl Syracuse, before

1
said furniture was purchased, T, the winter of 1857 and
1858 I was employed by said fyy, of A. P. Kenyon & Co.
to go to Chicago and sell 2 (uantity op liquor for them.
They were indebted to th.e late Horace White in quite a
large amount. In th? SPTINg of 1858 ap arrangement was
made at Syracuse, I.Vew York, between myseﬁ' and said
firm and Horace White, for me t, Purchase the furniture in
¢ liquor for them and

my own name ; and I turned oy ¢
five thousand dollars furnished by Horace White to Hugh

Maher for the furniture, and to lease of the Adams
House from Maber, in my own lame; and afterwards while
in their employment, in pursuance of said arrangement, I
conducted the hotel in my own name g5 proprietor, until
about the middle of September, 1858. Although T pur-
chased said furniture in my own name, yet, as hetween said
firm and myself as their agent, I represented to said Maher
at the time of the purchase that Iwas the owner of the
means with which the furniture was purchased. I was em
plc;yed by said firm to assume the nominal ownership of the
property, and make sale of the same and convert the same
into cash. After finding that I could turn out tl.le liquor
for the furniture by paying five thousand dollars in cash, I
went to Syracuse, in the State of Ne.W 31701‘1{; and the IHH
ter was fully talked over between said hl'm: PI?J'ace White
and myself. Horace White refused to furnish jche five
thousand dollars until he had sent an agent to Chl‘mg? to
examine the furniture. After having_ made 5}1011 E;;\'amma.
tion, Horace White consented to funish th'e ﬁv%;; .;)us‘an(cli
dollars, and it was arranged betiween Horace White an
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the said firm
and purchr.se
the furniture, t

; e. Asbetw
Maher, in my owD name. A betyeq
in the furniture

and ln)’s?tl f,.tl?at g shoulq return to Chicago
ghe furniture ; ang o the nominal owner r:)f

ake a lease of the Adamg House from Hugh

U myself and said firm

1 est 1 e
st T was actin ' 10 in the means used to
d o
purchase the sa’ .S Bthe agent, of said firm,
and was to receive compensation fy, my

thus acting for the pu,l'pose of 1)1'°t9cting o
the creditors of said firm, and for t}, Purpo
said liquor 1nto cash.

services. 1 was
e property from
se of converting

I know about a lease'of the Adamg

) ouse hotel, bearing
date about May 18, 1858. Hugh Maher was lessor and I

was lessee. The lease was for a tag of 4o, years. The
rent reserved was $12,000 2 yen, payape monthly at one
thousand dollars a month.  Maher required some security
for the rent; but upon the representation on my part that
I was the owner of the furniture, and that the same should
cemain in the Adams House as seewity for the rent, he
consented to make the lease without further security for the
rent, upon the agreement on my part that the same should
remain in the Adams House unincumbered as security for
the rent. I made such representations as to the ownership
of the property, and thereby obtained said lease of the
Adams House by the direction of said firm of A. P. Ken-
yon & Co. and Horace White. Said firm of A. P. Kenyon
& Co. were largely indebted to said Horace White, and at
the time the five thousand dollars was procured from him
it was stated that the bill of sale of the furniture should be
taken in my name; and, as the owner of the property, I

~ should take a lease of the hotel in my 0WD Dame, and that

the hotel should be carried on in my name, and it was then
agreed that the said furniture should remain 1t the Adams
House unincumbered as security for the rent.

A Chattel Mortoage was executed by me upf) L, L
gag m Walter, for the benefit

Adams House furniture to Willia
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of said Walter and illle rs?)l(? firmy g A. P. Kenyon & Co.,
bearing date about May 29th, 154

» and also four notes
o each to accompany g '
for $5,000, by said firm of Chattel Mon tgage. I

was employed . e : -Kenyon & Co. to as-
sume title to said furniture, agg Means with which said
furniture was Purchased; s Purchase said furniture
lease said hotel, and the storey an( 1)asem(;nt under tht;
same, in my own name ; 'and to “onduct said hotel, sublet
said stores and ~basemen.t 1R Uyt lame ; but in t,mth as
between myself and said firm of AP K,enyon & Co.’ as
their agent, I Personall'y had no interest in sajd f'unitlil'e,
lease, or in the conducting of saiq o After T had pur-
chased said furniture, and had Commenced yunnine suid
hotel, it was represented Dby the Wembers of said ﬁrzl that
in case I should die, or anything should happen, injustice

- might be done to the said firm, the real owness of said fur-

niture and lease ; and I was requesteq ¢, execute said Chat-
tel Mortgage as a means to. enable said firm o assume title
to said furniture and lease in case it shoyld pa necessary. I
stated to them and George B. Walter, who was acting as
the agent of William Walter, that my agreement with
defendant Maher was that the fumiture should remain in
the Adams House unincumbered as secarity for the rent of
the Adams House Hotel ; and that I was unwilling to exe.
cute the notes to William Walter, as I was not indebted to
him in any amount whatever. Butupon the promise and
agreement of the members of said firm and George B. Wal-
ter, as the agent of William Walter, that snid. Chattel
Mortgage should not be placed on record so as to injure my
credit in Chicago ; and that said notes should not be used
as against me; and that a written agreement should be ex-
ecuted to me to that effect, I finally consented to, an.d did
execute, said notes and clattel mortgage. The object of
making said notes and mortgage, as Was stated by the mem-
bers of said firm at and before the making of the same, ol
to furnish a means for said William Walter to assume title

; : the same, in case
to said property, and take possession of :

/
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happen to me, fo 4},

‘ . 1d
anything shou o for the further

himself; and als

learned from W : '
Hugh Maher, as they termed it g,

erty for the rent of the Adams Fgy,

acclrue.

¢ benefit of said firm and
g I -

illiam Walter ap Eais(;’fz‘::; S;Lbsﬁgzgntig
W reaching said prop-
€ which had, or might,

After I had enterec.l into Degotiationg with Hue X
in relation to purchasing the furnityy, anrllttllln-lnli‘;?rh oﬁiailltz
liquor in part Payme.nt. ther%f’. Ihad an inter\?iew with
Horace White and William Walkey, behalf of said firm
at Syracuse, New York. The play Proposed was to puri
chase the furniture and rent the hotel, and run the same
in my own name, more for the purpose of establishing a
reputation for the house than for g} purpose of mak?ncr
money, by running the hotel wntil T ¢oulq find an oppo;’-
tunity to sell the lease and fumiture, and by that means
convert the liquor into cash. The fim of A. P. Kenyon
& Co. and William Walter were largely indelited to Horace
White, and by the conversion of the liquor into cash, it was
talked, they would be able to pay off their indebtedness to
White. His alvice was to purchase the furniture in my
name, and as the owner of the furniture I could secure the
lease ; and after having ascertained the value of the furni-
ture, he consented to furnish §5,000. Under his advice I
made the purchase of the furniturein my own name ; and,
as the owner of the furniture, induced Hugh Maher to give
said lease of the hotel. Soon after I had made the notes
and chattel mortgage, I had an interview with Horace
White, and informed him that I had induced Maher to lease
me the hotel upon the representation that I owned the
furniture, and that the same should remain in the Adams
House hotel unincumbered as seemity for the rent; and
that T had executed said notes and chattel mortgage to
William Walter to enable him,in ease anything should
happen, to resume title to said furniture and take possession
of the same for his benefit and the henefit of el fon o
A. P. Kenyon & Co. . and that T had been induced to exe-
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: and chattel moyt |
cﬂ.tde slzlllclt:f’gizrtgage should not bge Upon the promise that
said cha

: e " :
I should not be held liable upoy § & on record, and that

e Ly 'Unotes, hut was to be
released from all liability upon th, “me,

. iis P. Beers -
And the said Lew! * PO his ¢p,

S ss-examination,
testified as follows:

T have resided in the city of Ney York about ten years
I went to Chicag¢ 11 the .month of NOVember or Decembel"
1857, and resided there t‘ln; about th middle of Septembel"
when I returned to New York, hile ip Chicaco I ke f:
the Adams House hotel. 75 R

I first bé%'ﬂme ac'quz%iuted’. with 4, p, Kenyon & Co., at
New York, in the year 1857. They g:g business in New
York prior to 1858.  They sentq lof of liguor in the fall
of 1857 to Chicago. I was sent fiop New York to Chi-
cago on or about the month of Noyey}e, or December,
1857, to take charge of said liquor ang dispose of the same.
The amount of liquor sent was upwards of 3,000 gallons,
but I cannot state the precise amount, The liquors were
in bond in Chicago. I hired a store and took some of the
liquors out of bond and placed them in the store. I traded
some for horses, wagons, and hamess, and some for real
estate, and sold some for cash. I also sold to Hugh Maher
for the board of myself, William Bois and Samuel F.
White. T also turned over to Hugh Maher $15,000 worth
of said liquors in part payment of the furniture of the
Adams House hotel, as stated in answer to direct Interroga-
tories. I purchased the furniture of the Adams House for
the benefit of the firm of A. P.Kenyon & Co. I had no
interest in the same, The sale was nominally made to me,
and, so far as Hugh Maher knew,actually made to me.
The consideration was $20,000. Igave a'druft on IHorace
White for $5,000, and turned out §15,000 in brandy. .The
draft, T think, was drawn by William Walter, and the funds
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to meet it fumiShedt 1:]};&161 ;jillce Wl‘ite, n pursunnée of a
previous armngemeﬂ th:a i ! thyt Purpose. The $15,000
in liquor belonged 10 22 B AL Koo on & Co. Wil
liam Walter was pot 1 B¢ Gl

. Chieﬂ t tl t. f

: the furniture: go at the time o

the purchase of ) Ge°l‘ge Wit o
the time the tr'

o “';‘S ’cc OTEUEIR B brought the five
thousand dollar dra t‘ 0 complety g, purchnsz. He did
not act as the agen® of any one fughe, ¢

; han in bringing the
draft to Chicago, and 1 that Tundegtq he was a;cinz); for
Horace White.

The §15,000 worth of lquor congisteq o ypout 2200
gallons of brandy ‘then 11111)0r1d2 and the ostensible owner-
ship was then in Samuel F. ‘Whlte, but he only held it as a
cover for A. P. Kenyon & Co. The liquor was the prop-
erty of said firm. It was arranged hetween the said firm
and Horace White that I should be vested with the nominal
title to said liquor for the purpose of purchasing said furni-
ture in my name. Samuel F. White had given his notes for
said liquor, but with the understanding that he should not
be held liable on said notes. Iwas present when the tran-
saction took place. The liquor actually belonged to said
firm, and White only held it asacover. There was some
arrangement, I think, made by which the notes should be
given up, and the title to the liquor nominally vested in me
for the purpose of carrying out the arrangement made at
Syracuse. There was a nominal change of title to the
liquor from Samuel F. White to myself, for the purpose of
the trade for the furniture. There was no actual change of
title till T sold the same to Fugh Maher. The liquor was
turned out by me to Flugh Maher, ond received at $15,000
in part payment for the furniture, The particular manner
in which the liquor was transferred; I do not now recollect. -

t ot the time I made

I do not recollect who was presed ‘
the ownership of the

the representations to Maher as {0
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.1 <hich the furniture y
e R Hous Va8 purchased. They were
made in the Adams €, anq

& e thi C
S o g e e
of the furniture. ht ‘)getllms of the I?lll'Chase B ity
P e tW('3 f '1 3 May, 1858, and before the
arrival of Gerge B- Walter: Megui gy, the 18th
and 29th of May, 1858. I dont Yecollect how long he re-
mained. I did not understand t} g

o o, 8% he came as the agent of
William Walter, 2t ¥¢ 3: On to the Purchase of the furni-
ture. e brought the $5,000 draf on Horace White, and,

as I unders’coodz as his agent. ' William Walter was then in
New- York. I had known himy Since the fall of 1757, I

e or twice in Syra-
cuse, at the office of Horace Whit,

The members of said firmof A, p Kenyon & Co. were
A. P. Kenyon, William Walter and William Bois. At the
time of the purchase of the furniture, Kenyon Jived in New
York city, Walter in the town of Homer, Courtland county,
New York, and Bois in Chicago. Bois was in Chicago
when said furniture was purchased. The other members
were not. 'TLe liquor was sent to Chicago from the city of
New York,in the fall of 1857. Iwassent by the firm to
take charge of the liquor.

Both A. P. Kenyon and William Walter were in the city
of Chicago after the purchase of the furniture. Bois
reached Chicago late in the fall of 1857, and A. P. Kenyon
and William Walter in the summer of 1858. They were
all there when I left in September, 1858. I do not know
the precise time when any of them left. Il be.lieve AGP.
Kenyon is there now. 1 think Bois returned to' New York
city in the fall of 1858. The lease of ?he Adams E[-Iouse
was in writing, and before I left was delivered, I think, to

William L. Walter.

The chattel mortgage to Williaw Walter was made nom.
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inally to secure four T 95,000 each, bearing date
about the 29th day of May, 1358, anq nm’tul'inrr i?l tw

four, e and CE n;ouths.fmm Ue; byt T w:s not i
debted to -\/Vl].]iﬂ,m W alter in any sU]n’what " do 1'nd.
notes and mortgage were only CXeeuteg i a(;vel’ imt sai

blo caid William Walter 10 tako ;s & means fo ens.
in case of my death, or Il case anything shou?ff(hff)gil tf,’

me, and upon the ex%)l‘esz agreement 4 ¢ said morteage
should not be recorded and that Ty ould not he held lable
upon said notes. The consideratiy, o said notes was not

the §5,000 draft and the 22 gallogs o i T
no interest in the $5,0(?0 draft o ¢ o ).b 3 a
myself and said firm of A. P, Kenyoy o ).1 1‘113 “e;i ]\;.een
Woalter. - I consider tlhe draft wey flll‘nishe.d‘ = Ho;::;
White in pursuance of an qrrzmgement made in ySymc(use
for that purpose. I was acting undey 5, agreement made
with said firm and William Walter, g4 e o
to be paid for my services. e

I did make a chattel mortgage on the furniture I pur-
chased of Hugh Maher in my own name, but for the ben-
efit of A. P. Kenyon & Co. I did not purchase said furni-
ture with $20,000 furnished by William Walter, but with
$16,000 worth of liquor and the $5,000 furnished by
Horace White. I was nominally vested with the title to
the draft furnished by Horace White, in pursuance of an
arrangement made in his office in Syracuse, between myself,

~ said White and the firm of A.P. Kenyon & Co. I was

also vested with the nominal title to said liquor for the pur-
pose of making the purchase of said furniture and pro-
curing said lease. Said firm might have passed title from
Samuel F. White, who held title tosaid 11(1‘10{' as a cover,
through William Walter to me. Ineither. received of Wil-
liam Walter any advances, nor owed Wilh'am “Talter anye
thing for advances, nor was there any consideration passed
to me from William Walter, or any other person, for said
notes and chattel mortgage. As I have before stated, the
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ed as a meang ¢,

same were execub i
d furniture f,

et €nable the said Walter
to 1'eSUI.Ile. tat ?qutel‘. The o the benefit of said firm
and Willilam WY@ Stment gy, relation to the

and chattel mortgage wag Made 1o
r . oe B, W ¢ with the agent of
Tliam Walter (Geor8e ©- Walteyy o0 o) “ e
yubam 3 also with Willigy, ) at the time they were

) RIter 0 ver :
d. William Wy, er in person before
' Was not present when

notes

executed, an
they were execute
they were executed.

Previous to the purchase of the furniture, T 1
view with Horace White and William “,’alter at which
interview it was arranged, undey fho advice ,of Horace
‘White, who was to furnish §5,000 ¢, effect the trade, that
I should take the bill of sale of said fyrniture in m); own
name; and as the nominal owner of the furniture, and upon

ad an inter-

‘the agreement that the same should remain in the Adams

House-as security for rent, should Procure a lease of the
hotel for a term of years from said Maher. Said Horace
White was not present when said lease and bill of sale were
drawn. The lease bears date about the 18th day of May,
1858, I think. I think the lease was dated back a few
days. In September following I assigned said lease and

- made a bill of sale of said furniture to William L. Walter,

subject to the mortgage to William Walter. I also assigned
to him certain accounts accrued while I was keeping the
Adams House. I cannot tell how my account stood with
Maher at that time. I did not see Horace White in Chi-
cago in the summer of 1858. Iinduced Hugh Maher to
lease the Adams House to me upon the representation that
I was the owner of the furniture, and upon agreeing with
him that the same should veman in the Adams House unin-

cumbered as security for the rent. This agreement was not

in writing. , I subsequently gave him a chattel f“?ltgﬁge
t. Horace White had

upon the farniture to secure the Tel Jed &5
nothing to do with keeping the I onec 35,000
as part of the means with which the jiztore was pur-
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chased. In September I tl‘ansfe,.l.

& ed e v
William L, Walter, and assigneg ¢ my nominal title to

0 him the Jease.

At the time I made the “SCemen; yith ugh Maher
that the furniture %hould Tomain iy g B s Flonse i
cumbered as secul'ff'}" for the et 15 one was present, ex-
cept perhaps McKmd]e'y & Nlcho}es. Such agrcement was
made in the city of Chlcago about g 18th of May, 1858
and was authotized by William e, oo "o 08
P. Kenyon & Co., - the. office of Horace White, in Syra-
cuse, and under his advice;;, i spiq Horace \,Vhite was
subsequently informed of such Agteement by me before the
assignment of said chattel Mortgage to him by William
Walter.

Samuel F. White, as a witness fo, Plaintiffs,
follows :

testified as

I am acquainted with Mr., Maher, T think I have seen
Barbour, and I have seen Horace White, T tas acquainted
with the firm of A. P. Kenyon & Co. They were composed
of A. P. Kenyon, William Walter and William Bois, In
the latter part of 1857 or forepart of 1858, said firm made
three or four different shipments of liquor to Chicago—the
first was consigned to William Bois, the others to myself.
I came out for A. P. Kenyon & Co. to dispose of the liquor.
I was here but a short time when I was taken sick, and
then Mr. Beers came out early in the spring—I t?ink about
the 12¢h of April. M. Bois came to me and said that the
creditors of A. P. Kenyon & Co. were about taking steps
to seize the property, or something to that eﬂect,. al}d 1t
would be necessary to dispose of the pI‘OPel('it.Y ) ““fl \“i‘ftec}
upon making a sale to me. The understanding was that

was not to be the owner.
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I objected at first to have Mythiy, ' ]
as regards buying them. Hg g, : 0 do with the !1(1'u(.>1's
ence to me, because the considey, -OHW?UId make no differ-
the notes would never be useq “gains: a8 to be notes, and
sale was concerned it would he Rothi, Ime. So far as the
to third parties it would be go, . Og between us, but as
there was a sale made and | W ;’the 12th of April
May, Beers made an arrangemeyt With i\I nli)tt?s. f}]ong in
a large portion of the liquor gpq alier to trade him

: 35 :
House ; and, while the trade y 000 for the Adams

N  pending, 13

- 1g, beers went to

New York to make arrangements for the mone il
- money. Lle w.

gone about ton days. In MapSesie. + Beers returned
George B, Walter cants toy (ISR ﬁl“ﬁii"ﬁ’feri |
here a few days, papers were myg, out and Beers oot 1os.
session of the property ; as far gg ghos I8 coneerned Ilbe-
lieve that Beers was in posses, of the house ’before
Walter came out. Beers wag acting for A, P, Kenyon &
Co. 'While I was sick I telegrapheq ¢, A P. Kenyon &
Co. to send some one to Chicago, apq they sent L. P. Beers
to take charge of the business, I was acting for A. 18
Kenyon & Co. F

At the time Beers came the liquors belonged to A. P.
Kenyon & Co. I had no interestin the liquors as bona fide
owner. The reason why the arrangement was made that
the nominal title should be vested in me was that, Bois
told me, they were afraid that the creditors of A. P. Ken.
yon & Co. would reach the propaty. At the time the
liquor was turned out for the Adams Fouse, the sales
showed that it was mine, but it really belonged .to A. P.
Kenyon & Co. I think I was present at the time the notes
and mortgage were executed by Beers to Wil]iam'“’raltel‘;
at the time that Beers was signing them. The business was
done in one of the private parlors of the Adams Tlouse, up
stairs. I was down stairs, and Beers came to e and re-
quested me to go up stairs, and said to me: Frank, I
want you to witness that I give the notes without any con.
sideration.”
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I knew of the sale toI M, My 885 6o icnor o s,
furniture of the Adams Tougg, B ke “(,l“,hat P
sentations Beers madg tl(\,)[ l\ﬁaher £t o:lv(;ershi > I:;he
property. Be.el's .an‘ : hey Weyg mostly 1, thg i
when negotiating in r¢lation o ¢ pro erty yAt the time
the notes and mortgage were €Xee ted iy géers to “3&1 e
Delshriopletom ks Ilheﬁrd 2 convel“sation in relation to’
ket haf s tted thejy arrangement
and I think, at the time Begy g g, o ttogme ; é
passed the notes to Mr. Walter_ iy e is, 5
called me away from Eong OB Lygg conversing with, and
I did not stay many moment, it Wal 1;1- e 9’ by
in town at that time, o my gy ; '

“6dge. T think he came
out in the latter part of Augyg g

daily, BT * After e came out he
was in my Place arly. € ta]kEd to me g good deal in

relation to the trades. He SROke fome tyo op three times
in relation to hy 'hether? l}e bemg in the firm of A. P, Ken.
yon & Co., if the creditors il firm shonld find out
about the mortgage, they might Teach the property
through the mortgage, and whethey 1,
assign it to Horace White, Ty, atter was talked over
two or three times in my place, g, not know the day
when the property was taken fion the Adams House, nor
how long it was being taken way. When Beers was in
the hotel he had the general contig] of the same. Beers,
in keeping the hotel, was acting a5 the agent of A. P, Ken-
yon & Co. I was so informed by Kenyon and Boyce, two
of the members of the firm. Kenyon came here in J une,
and before William Walter caze. They were in 1y place
daily, talking about matters conne?ted .mth the'u' affairs.
Boyce and Beers came out some time in the Winter, and
remained here most of the timeup to some time in the

summer.

as

The matter was talked over byall pa]'::lsejn‘t:'li::sptl:::n;é
connected with the house. The a]r]ra;l:g,"‘ §6 conld be made,
would be the best way, as long 8t
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to put the liquer into the furng,

v e g
o on and keep the hotel untj théy Ic]guli;cil;ilc? ie;bszhoum
a customer,

and then sell it out. It wag al i ‘
Boyce seemed to take as mug) ; alked over frequently.

- flest ip 1
after they came. Beers was t, 1t as any one else

I .
and do the best he could, so fyy the_hote] as proprietor,

r gett] = :
¢ )

then to sell it and A. D. Ken_yon & Co. to receive the
proceeds. ;

And the said w

itness, on hig _
crOS“'eXamlllatioxl, testified
as follows:

When in New York Iwas fy g, s
selling goods for_wgl.le ﬁrm‘ of George . Cannon & Co., 406
BI'Oﬂd“’ffY- They ‘were 1n the fOllndry and stove business.
Ihwas with them 'aboutIa yetﬂl‘. Iwas selling goods for
them on commission. went to New York ;
left in December, 1857. T first s emp]o;edmb;iitf?:rg
of Augory & Co. to sell goods on commission. They were
also in the foundry and stove business, I was with them
but a short time. I next was employed by J. Boyington
& Co. They were in the same business. The concern
then changed hands some time after I went there, and then
went under the name of William Camp & Co. For this
last firm I did not sell goods on commission, but sold as
clerk. I next sold goods for the fim of Camp & Co.
After that I came to Chicago for A. P. Kenyon & Co., in
December, 1857.

nission business,

There was no one in:Chicago represnting the firm of A.
P. Kenyon & Co. before I came in December; 1857'}1 oy
was a Mr. Israel Boyce who cane out with él;le : e 0;11_)’
came to Indiana, but afterwards c;lmf? 1th Pliziﬁ'yon (1;

1 11100 cntt el
business was bu) 1ng hOgS and e to Chicago about

Co. William Boyce and Mr. Beersta
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| v, I was ¢
ary. i .
ey Kenyoy 1({@?1 Sick before that time,

that they should send P someh, &, O that I was sick, and

’ 7 oyce at the ’l‘l-e]
I first saw B y £ 1 Doyt House, it el
to Chicago. I did not have ay

i *WVersation at that time
I was too sick. I think Ihaq 10t 5014 g Iiiauor afxt ';11&.‘:
time. I think that the goods that y liquor ¢

o . WEI»e here “,hen he ﬁl'st
came out were consigned to hiny

' 18 were iy hond : and
without having the power of atty, 80

out of bond. I did not sell any ]'ey, I could not get them

; : ‘Qor for real estate. I
had a conversation with Boyce, Defore Ileft New York. in
b

relation to trading for real estat, That was the reason I
came out here ; but Boyce did ]) the business. T was sick
some weeks after Boyce came ou g, There was nothing
said by me, except what T wag °b1iged to say to tell them
where the liquor was. I wag tg, sick to talk. T do not
know whether it was Boyee or Beers that 1
arrangement at the time they camg bere. T was boarding
at the Tremont House. They siq i would not do for me
to stay there and have no attentjoy paid to me by the pro-
prietor ; that they would have to make arrangements at
some other hotel for board for three of ys, An arrange-
ment was made with Mr. Maher to board us three for $24
a week, and take his pay in brandy.

made the

Before the transfer to me, there might have been a cask
or two sold to A, B & C, and then thete was quite a trade
made of it with a party on State street for real estate.
There was nothing said to me about a transfer of liquors
to me until a day or two before the transfer was made.
The conversation took place at a store known as No. 8
Adams House, in the presence of Beers. ‘TI’II?II;?- was n(‘)
one present except Beers, Boyce and my.ielt.The ﬁljncl:o;vzl.
sation took place about the 12th of Apnt.ld § c‘mnot.
P. Kenyon & Co. were insolvent,asthey foldme. - & c:
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t of liquop
tell the exact SO T o0, "kerved to me. I think
the bill of sale ™ T b wag for that amount I
gave my notes:

T was not in business for mysgle

rOIl & CO. to .
(ff A. P. Keny! legotiate the sale of these
liquors.

I was in business fop myself 4
] 5 : rom 1848 to 1851
and also 1n New York outside of y commission businessf

: g : Beers dr
T think 1n this case eV the 1
1 . handed oHoY . ;eblll of sale and made

I came out for the firm

out the notes,

At the time the Afzonversation took place in rela.tion to
the transfer of the llflu,or to mg, Boyce and Beers came in
and Boyce seemed considerably excited, and said there Weré
some creditors of A. L. Kenyon & o, 1, Chicago, and that
if they found out that the concerm had these C)0'<’)ods the
would levy on them; and that he thopeht the t>besi: thinz‘
that could be done would be to sl them ; that he and
Beers had been talking over the matter ang ,thoucrht I imd
better buy them. I told him Tdid not want an;thinrr to
do-with the goods; that I cameoutas the agent of A:., 2
Kenyon & Co. He said that in order to Eare the goods,
they had better be sold; and if I did not buy them hé
would sell them to a Mr. Robb. The purpose was talked
of, and I objected, knowing what the goods originally cost.
I objected, saying that that was not right. He said this
sale amounts to nothing; it is only a matter of form to
dispose of the goods; the notes jouwill never have to pay,
or something to that effect. I still refused to go into the
arrangement, and the matter was diopped till the next day.
In the evening Beers came to me and said that if T did not
take them Boyce would sell themtosome one else, and A.
P. Kenycn & Co. would get no Denefit from them. I think
at the next conversation the trafer was made. The pa-
pers were made payable to the orler of A. P. Kenyon &
Co. at the Metropolitan Bank at New York, an‘d i
sale was made to me receipted. SOM¢ of the liquor was at
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NS Adams J, :
;hatltmfl;(ltl:e Dnited States Custsz ]Et most of it was in
onds a , ;: ouse. I think ;
was nothing said about Paying ek

3 . S1n : .
T Think, was subject ¢, B he Dbill of sale, but
knew that

T might be compelleg toeéfﬂ};ll?ent of dl;;tuies. I
posed the Parties I was deahng Wit e S
as men of honoT;

and do as they N would act in good faith
e Yagreed, T did not know
fir steed. I did not know
: me and said firm thy : :
as between t the legal title was in me,

but I knew that if the notes 8% into the hands of third

parties I might be compelled ¢, Pay them, hut I did not

expect they would do so.  The g}, bof ot i
12 Jked over, and it y Ject of giving the bill of

a8 .
the bill of sal thought if the property

was seized upon, ¢ would come in

After the bill of sale there wasy trapepa, of 2200 gallons
to Mr. Maher. I was the only party known at the (%uston;
House, and I transferred it to M, Mghe. ‘I think previous
to the transfer to Maher of the 220y gallons, T sold some to
Maher for hotel purposes. T dow't think I sold any and
received cash for it. I cannot say whether there was any
sold or not, except to Maher. Tkept hooks. If there were
any sales made after the 12th of Apiil they were made by
S. F. White. My impression s that there was nothing solci.
If there were any sales made they were made in the name
of, but not for the benefit of, 8. F. White. I don’t think I
sold any for cash, but if T did T entered it upon my cash-
book. I don’t recollect any sale except to Mr. Maher. A.
P. Kenyon & Co. never called upon me for an account. If
I sold any I probably gave A.P.Kenyon & Co. a state-
ment.

I occupied store No. 8 in the Adams House after the
transfer of the liquor to me and to Ml': M'aher, il
occupied No. 12.  After the cale of the furniture to. Beelss
I moved into No. 12, and had my office there and in this

office.
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satlon With Y.
v:lel btillle assio[};\}mham Walter in regard to
the mortgage &% M & T do mnot recollect
en these COnyg,

the exact timlfl3 “'liq-ived o July Sations ook place. It was
shortly after he & e R » gaee & £
place };onsidel'uble of his time, G

e 1e affaiy. the firm of
A. . Kenyon & Co. were talkeg over, 5o fjls a(;fﬂll;; e
to the hotel, anc} o5 to WEg Wagement should be made
fowards disposipg Of the iy T T L e
to state the whole _conversj He was si)eakin
about the property bhere, ang Vhat the prospect was oé;'

I am unab] P!
he Sai € to state positively what the
first thing was that he said. Ty,

e . “tefirst thing that I recol-
lect that he said, Was Al Inquiy gq ¢, 1o the hotel was

doing, and how Beers was Ma03ging it Then he told me
about what he had done 'tOWal'(]S Purchasing it, and {urnish-
ing the money. He snid e gy §5,000 towards pur-
chasing the furmtlfre’ and. $2,000 ore which Beers said he
must have as running expenses, and that hefore Le could do
it he had to give security on his Prperty East. He asked
me what I thought ; how the houg was doing ; whether it
was a good operation for the parties; whether I thought
there could be any money realized out of it. I told him a
party from Canada had been looking at the property, and
talked about buying it ; that the house was getting a first-
rate reputation ; that a customer conld be found, and the
property sold so as to realize a good thing out of the tran-
saction. We talked about matters generally connected with
the house, and as regards the aftairs of A. P. Kenyon & Co.
at different interviews, and at other interviews we con-
versed in relation to the assignment of the mortgage. Ie
asked me if T did not think the mortgage should.be re-
corded, and whether he had not better make an assignment
of it to Horace White, or something to that .eﬂ'ect. I think
the conversation was in relation fo the assignment of the
mortgage. It was a good while ago .and I do not recollect
all the particulars, My impression 1 tha’gal{ as.sv.ir.nment
had been made, but had mot peen recorded previously.

I had the cont

on,

disposing of 1it.
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The mortgage he ;:;asg}fi);ﬁ(;] 3bout, wag the mortgage
given by g standing v alter. From the con-
versation, the underst WVhi%c YOS that the mortgage should
be assigned to HOI'E}CG for lle I “ver. Walter told me
he had secured -whlfe 3 ': .th? ey he had from him.
I do not tbink tlf{l)s ncl?:l\lflsntlon took i licavat the! fies
interview, though 11e. 'l?he. eXact“"‘S about <che time the

: ras mad ]
assignment “tflllse assignment, me T do not recollect.
I never saw - % 10t know when it was

made, except from ].Jemsay. Fron 0y own knowledge I
do not know when 1t Was made, I8 conversation took
place about the latter parg _Of. July oy first of August. I
think I was iutroduceil, to Willian Walter in New York in
1857. e did not reside there, He wag afarmer. I have
never been at his place. To yy knowledge he paid no
attention to the business of the fim, but had a son em-
ployed in the concern.

I understood he was a man of consideray]e wealth. I was
talking to some one at the time the potes and mortgage
were executed by Beers, and when I wag called in by Beers
and requested by him to remember that no consideration
was passed to him for the notes, I'think George B. Walter,
Mr. Beers and myself were present. Ishould think this was
about the middle of the alternoon. The conversation took
place when I was called into the room. I was called in by
Beers. When I went in Walter was sitting by the table,
Beers stated to me that he wanted Ishould reco]le?t, or t.ake
notice, that he gave the notes without any consideration.
At that time I was about six feet from Walter. Walter was
sitting on one side of the tableand Beers on ’;lhe ];)t]her,l ({
think Beers had already signed the otes. I\[t 1§1V 1tle' mI
them in his hand and passed them ov¢t 't° 'lmg;selfaine]; A
do not think anything was said by ﬂltle“g]no g e ﬁ’ag
to that remark or statement of Beeﬁ-l : W(:IS o
been in that room before that day: ' im' o i
taken by Walter. T paid no parti
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i i the- tmlilsfell. Of the liquors ¢ the 2.200
L e 110”‘1 b ! efore the 9 OOOy. 11 L
of liguor was transforrec by me y, -+ 6,500 of the notes
were given back to me by A en'; ;0& ?} e '_[I‘ll(])tes
impression 18 S Wag1 , aher.
%i?oll?}l :iznsferred the _liQUOr ¢ lj DHOTZ:EISsloIntth:t]]J{e fl‘Lln'niture
were given back to me 1n the) . ])ﬂ;-t 3 Mm, tIe notes.
gave an order to Mahe'r for g Iquoys, Thea}I;ote* I::Z:;
given back before I delivereq 1 T -a 3
notes were returnqd to mg cig O nine days 1b e; " the
liquor was delivered to Mahey, GeOI'o-eB “; blt el (;18 : ?
me the notes. They were delirgrgg o "V Alter deliverec

to me 0
business. Afterwards I tradeq ¢ i placgof

S “balance of the liquors ¢
different parties. I kept the Store £]) the 9th of Oc(zlto(});(i' ;
)

think, I think A. P. Kenyoy e to Chicago in Jupe. T

am not certain when 1{6 came—T thine before Mr. Walter
I think Boyce came with Beey about te 20th of January
J?

1858. I did not get here nyself ] about the 1st of
January, and it was the 20th whe, Boyce and Beers came,
I was taken sick, and telegraphedf o P. Kenyon & Qo.
that I was sick, and they sent Bees, The balance of the
liquor, over and above the 2,20) gallons, T sold in my own
name. I have not accounted to A, P, Kenyon & Co. for it,
for the reason they never accounted to me, They collected
some accounts of mine in New York, for which T never had
any retwrn. I continued to sellitas fast as I could unti] jt
was disposed of.

And the said witness, on hisrediect examination, testified
as follows :

The transfer of the liquor to me, by AP .rKeuyou & Co,.,
was made merely as a cover fiom 4: P. Ixen;r on & Co.’s
debts. The agreement was tlmtIshoul(fl‘t ll?‘iel. lbe he.ld ﬁn
the notes. They dealt with the goods afterwards as really
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belonging to A. P Benyon &gy o (8l oy

The transfer to me Was madg the lg‘) eld in my narfle.

My impression is that thel.'e Wag g, 1_~t}1 of Apn], 1858.

the 19th of April an.d the timg of i, ;1;101; .sufl‘d hbet;v:en

eallons, except the liquor that y b 1Ils er 'o t‘ le d,d(?O
ent for the board of Begyg ed over to Maher in

paym - 1 Boyee . |
first shipment of liquor Was copg, e oyl s

ned ¢ -
in his name at the Custom HOIISO 0 Boyce and stood

transfer to me and the powe :f: d he had to make a
through thet power of attorney
Maler. The ba]z?ncc stoodi WY name at the Custom
House, I do not recollect whethel'Williqm W W8

5 s ‘ : alters arrived
in July or August. He.sald that q]] g, money he got of
\thit-e he had ;ﬁcggcgd \lilmt f(;l' by Doperty East, and e o
$7,0005 that $o, eIt 1o original purchase and
2,000 for working expenses, an] g qg, he told me he
secured by property Hast. At the e 1o spoke of having
the mortgage recorded, he asked me if T qiq not think i?:
had better be done, because if the creditors of A P. Kenyon
& Co. should find out he had the property they might
attach, or something to that effect. He wanted to know
whether he had not better makeit over to Horace White.
At the same time he -said-he did not-owe Horace White
anything, that he had secured himforall he had. He spoke
of making this transfer for the purpose of placing the same
beyond the reach of the creditors of A. P. Kenyon & Co. I
think he could not have assignedit to him at that time,
because if he had done so he would not have asked my
advice about it. I think George B. Walter was not here
at that time. I think George B. Walter was here during

attorney was filed, and
tausferred the liquors to

"the summer two or three times I think he was here in

September, but am not positive. I think he was here at
the time that Beers went out of the Adams I-I.ouse and M.
Walter’s son came in. I think Beerswent out in September
and was succeeded by William L. Walter. ler wi}s‘?%'son
of William Walter. George B. & the nep el‘)v (I){ ! ml;l,
Walter. T think I introduced Beem 0 i ouyen s
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Co. before I left New York, +,
telegraphed and Beers and B(’)'cee BT v taler sighe I
e out together.

And on his recross examination :
§ = e
follows : 0d witness testified as

I am now a stock dealer, b“)’in
o .

. . a

mission. S and selling on com.

The said defendants thergyy, . duced Aaron P
oduce aron 4

Kenyon, and offered o have hip $Worp : o

cause, to which the said plaintify theg as a witness in said
which objection'said Court Sustaipeq . t‘md f:here ol?!].ected;
the said Court.in sustaining saig g 0 which decision of

. 0 jeCtion and in r :
to allow the said Aaron P. Kenyey g1, s“ omd o lef:‘;smg
"Orn as a witness

in said cause, said defendants fhe,
and : , e
attorneys duly excepted. there by their

And the said defendants then offered a5 evidence three
writs of execution : one upon a judoment in favor of
Haight against Aaron P. I{eny{)n,gandn:h;nof;?lzeo; ’(c)‘fvg (,)i?leé) :
ments in favor of Joseph P.Peck snd against Aaron 1%
Kenyon impleaded with William Walter, and all of these
said executions bearing date the I5th day of November,
1858, and were levied upon the property described in said
chattel mortgage from Beers to Walter, on the date last
aforesaid, by John I.. Wilson, late Sheriff of Cook County,
Illinois, which evidence was excluded by the Court.

And the said defendants, by their attorneys, then and
there duly excepted to the rulingof the Court in rejecting
said evidence. And the said phintifis then offered as a
witness William Walter; and the gaid deffmdants thereupon
objected to the said William Walter being sworz, on the
ground that he was incompetent fom interest, and was
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endorsor of the said notes mag, 3

and was the party executing ns;‘e said Lewis P. Beers,

mortgage from Beers to him ¢, the ‘g(lllment of the chattel
‘ Sald Horace White.

And the said William Walt, .
preliminarily examined and testiﬁe,d aZII;.gl lduly sworn, was
ollows :

I am the party to whom Le“’isp B
and chattel mortgage, and who, . cors made the notes

; a8y
endorsed the notes introduced iy I8ned the mortgage and

e . . .
endorsement upon the notes, ice. There is a simple

consider
released. The paper was delivel‘ed tou}j; {)];a;}I (]; alv{e 1:1ee1;
. o ee , O

Homer; it is in words and ﬁglleI'S fo]lowing to wit.:
: i3

HAMILTON WHITE,
ANDREW ]2 WHITE, s R
HORACE K. WHITE, Exiayyy | Siherior Court o
CLARA D. WHITE, Executtix, of (g, te‘l‘;ngz oD 16863
the estate of HORACE WHITR  A. D, :

o
deceased.

s, - Relea%;_ of
JOHN GRAY, JOHN L. WILSON fo;L ‘I;;iﬁé rec:aLiI\‘:leI?iI.{’

ET AL.

William Walter is hereby released and discharged from
all and singular any and all liability or claim or demand of
every and all kinds, which he nowis or may hereafter be
under, or which may accrue to the estate of Horace White,
deceased, growing out of the endosement of four promissory
notes of $5,000, which bear date the 29th day of May, 1858,
and are due in 2, 4, 6 and 8 months from date; said notes
made by one L. P. Beers and mde payable to said W.
Walter, and which are indorsed bylim,said Walter, to said
H White ; and said W, Walterisfuther released and dis-
charged from any and ‘all claim o liability of .lélmself to
sald estate, not only from the endorslement_of sa'l TR .a:
above, but also from all liability which :XISZZ:);&;:&ZhZﬁ:l
from him to said estate growisg B
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bY Sﬂ.id Beel-s
rtoace made A ; 0 : X
mor tc e . d by Sﬂ.ld \V W SECule gaid note Sand
afterwards assigne AR .
hereby intending, for value recey, ¢ 0 said Horace White,
ereby in 2 ! . .
: om all existiy, . ° release and discharge

said le.‘ ‘;\;a»clzf;eﬁ 1o said estate], . fubure liability which
may hav i  Teason i
R ortgage to gy of the assignment

endorsement thereof: Orace White and the

reof, the unden
s whereof, Dderyj
Shed, as executors and

€6to get their hands and

In witnes -
executrix of the said estate, hayey

seals this 30th day of July, 1863,

: .

&?AOE K. WHITE, (x. 5.)
MITON WiITE, * «

CLARAD, WhITE, = «

I ground my opinion as to. my Interests upon th
I have never been spoken to by the . Wit
White on that subject.

at writing.
es or Mrs.

And thereupon the said Court overmuled the Defendants’
objection to said William Walter being sworn in chief, to
which ruling and decision of said Court said Defendants
then and there, by their attorneys, duly excepted.

Thereupon the said Walter beingsworn in chief, testified
as follows. (The said examinationbeing conducted through
a speaking trumpet, the said Walter being unable to hear,
except through the said speaking trumpet.)

I am sixty-nine years old. I reside in the town of
Homer, Courtland county, New Yok I am a farmer.
Have resided in Homer since Iws 1# years old. - I'was
acquainted with Horace White I st Beers ab
Syracuse, in the month of MaJ; 1838, atktheMBa;l‘lfh.Of
Syracuse. We had an interview in the bank.  Mr. ite
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! Wﬂs's}io: t’iid b, Qeafuess at that time. I
I w}; ut‘ anlﬁ * but mope without. This
interview lasted & Oeet o o My, Beers, by letter to
wished me t?orfln with lilneat Ytacuse. He wanted to
i . uet Mr. Beers at the
e, saying he wanted to
Amy help to do it. My
000 at this time, I have

was present.
talked then.so1

me, 78
hold a consulta .
deot. He opened the busineg

raise $5,000 and ’fhﬂt he S}lou!dn :
answer was, that if I am o rajg, 5
wob to do it through Horace Whig,
fe]

After talking awhile we weyj, g We went in
and opened the business to My, White, I said to him, T
wish you woulc.l hold a convel's.ﬂﬁon with Mr, Beers on this
subject, and give US yOur opipjg Whether it is best to
enter into the bargain which he s been talking of makine.
And this was in the presence of 3f, Beers, ancci we all S{cl’t
and talked, I think, an hour,

He was wanting to purchase the furniture in the Adams
House, in Chicago. He had liquors to some considerable
amount, and he could pay to M, Maher, who was the
owner of the property, a certain part in liquor. That part
was $15,000. Maher asked him §20,000 for the furniture ;
$15,000 he would take in liquormd$5,000 in money. Mr.
Beers represented the thing as holding out such prospects
that he could make considerable money, supposing he could
convert the liquor into money. M White, after hearing
Mr. Beers' views, said he would not enter into the bargain
without sending a competent man to Chicago to view the
property. If you send a competent man to look at the
property, and he thinks it will auswer 43 good a purpose as
Mr. Beers says, you had better gointo it, and I will I(it you
have the $5,000. I went out and 8V GeOI'gehB. W a}ltex:,
and he consented to go. He did go; ﬂnd(i ‘;}t lsgom‘i ;03:1-
tation, I allowed. the bargain s t2¢ A Beers lad
the money. Mr. Beers also wanted fdx;ent AR
hotel, which I raised for him. Wi
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‘ s to mortgage th v
gain Beers was t; the :f’iri ol;e Ploperty he received to me
to secure me ,mll)rouffht to mgiN - Kenyon & Co. The
mortgage Was 0951 5,000 “'01 Security for raising this

or the : :
;uoneyI, tﬁgpi:;?: pelonged to ¢ of liquor which must
1&"6, =

& fiy e
Co. I wasa lllem_ber Off.}'that frm, n} Zzi(? .tf B}[(;C n\)ﬂ;)llllitfz
if this thing goes 1.nto e.ozf]t Ly assign the mort.O'atre to
you. I said there 15' arg i deal Money you areoinzrust-
ing me with, one wa f)l A0thgy, he company was in
debt to the Bank of Syracuseaty, S - o PR, T8 Y
secured by notes endorsed by y White relied uQ 011, me’
The whole indebtedness ht?. White, including thep$7 000.
procured for Beell_s’ was SLEE My, \Vhit: at that ;ime
asked for no security from me,

1 have known Samuel F. Wi, I have no knowledee
of having told Samuel F. Whit that Horace White wou?d
not let me have the money withoy security. I have no
recollection of having sp?ken 8. F. White on the subject
of Horace White’s requiring any security from me. I never
told any one that Horace White requireq security before he
let me bave the $7,000. I did not give White at that time
any security. I afterwards assigned the mortgage to him.
Some months afterwards, but the time is out of my mind,
I gave to Mr. White a judgment—I think it was to the
Bank of Syracuse. I was not asked ‘to do it. Before
giving the security the firm of A P. Kenyon & Co. were
in bad circumstances.

I first visited New York in the month of July, 1858.
That is the only time I have ever been there. I never saw
S. F. White there. I first sawhim in August, 1858, in
Chicago, at the time 1 came outhere for the first time. I
suppose I never talked with S. I White on the subject of
assigning the notes and mortgige t0 Hox'acfe White. T
have 10 recollection of any convenation on this subject. I
never asked his opinion con the sliett I do not suppose
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ybody that T Ly fo

1
that I told 2 & Co. wouy g

of A. P. Kenyonl
property-

ars that the creditors
0 out that I had this

S s are DOW before mg.
LhiE sement. Th The endorsement upon
theni is my endorsemens 6 e

Ignment before me of
fo)

o was executed by

the mortgage Yme. T do not know that I

can understandingly state at what tipo 1 o assienment and
the endorsements Were made to Horace \Vhitei’ It is my
impression that it was less than thirty days after George B.
came up to consummate the Mangement, I canno? say
whether the assignment was exeented anq the endorsement
made at home or at Syracuse. Ii g ot one or the other
of the two places. The notes were handed to Mr. Horace
White, and I do not undertake to say when the morteage
was handed to him. The assignment was handed withc tie
notes, but not the mortgage. Ihave no recollection of any
conversation with S. F. White upon the expediency of as-
signing the mortgage and transfering the notes to Horace
White. I do not think such a conversation took place
between us.

Mr. Beers never made any proposition to make the pur-
chase of the furniture for the benefit of A. P. Kenyon &
Co., further than that they should be benefited by turning
the liquor out. He made no such statement in my hearing,
or to my knowledge, in the presence of Horace White. I
paid particular attention to the conversation which took
place between Mr. Beers, Horace White and myself. I had
met Beers in the month of Marchor April of that year in
Homer. He staid with me over night. That was my first
interview. I next saw him at Syracuse at the time referred
to. No conversation took place as to Beers taking title to
the property, and holding Limself out to Hugh Maher as
the owner of that property unincumbered, for the purpose
of getting a lease of the Adams House. He stated_ to Mr.
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he could get th &
House for ten ey, 000 he could get a lease

le % and that $20,000 would
pay for all the fm-mtulsl 'gz)% haye T, for,ten i
The rent was t0 pe'as - " R N thing was seid
that I know of, ¥ bout flzm-g sec‘“'ity to l\f[aherZ{’terwards,.
Nothing was said at tha ltlme, to my knowledege. It was
talled over that Las bo largg Wortgage on ch property;
that I was to have phag me White, and could assion
the mortgage. Lizecollogg 1OW, that g4 the time we talktéd
over as to the $‘-”000’ Beers said e must have $2,000 to
start the house, and t‘hen‘ he coulq go on to his sa’;is,faction.
Mr. White said that if (reorge B. Walter approved of the
have the $2,000

bargain’s going into effect, T wj]| let you
,000 in liquor,

White that if
of the Adams

R ot . and for the SS’()(;(\, and $15
Beers would give a mortgage upoy ¢ personal property,
which I assigned to him.  Ihave recollection that I stated
to Mr. White that the company g indebted to the bank

for $10,000 and I would assignthe mortgage. The $20,000
would cover the indebtedness,

I did not understand that Beers was to buy the property
and run the house for the benefit of A. P. Kenyon & Co.
I did not hear anything said at that time. Beers said that
with the furniture and holding the lease it was a great bar-
gain. Ie said to Mr. White that it could be sold within
two or three months for a heavy advance; and, if not, it
could undoubtedly be run to a profit. He considered the
lease worth a large sum. Beerswas to run the hotel for
his own benefit. Beers never proposed to me to purchase
the furniture and to run the hotel for the benefit of the
firm, nor to White at that interview. I have no recollection
that he made such a proposition in the year.1858. I refer
only to the interview at the bank, no.t knowing that I had
any other conversation. I know nothing about the SrTANge.
ment that Beers had with the firm of A. P. Kenyon & Co,,
to purchase the furnjture and take q Jease and run the hotel
for their benefit. There was 10 such arrangement made
with me.
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. or the Bank of Syracuse, In th,

“upon some fixtures belonging
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+ individug] .
there e Oth'ellelﬁldeb(tzgl' Mebtedpess to him. The
firm was at that ‘tu’ll‘he Fr l, € sum of $30,000, €40,-
000, or $50,000. * Wdebteq ¢, Horace White,

28U of @10 000, for whi
I was liable. They held no Secyy; 10,000, for which

: 1y for this indebtec
e for th. . 1S 1ndebtedness.
The Banl of Syracuse *of thig i tbtedness had security

ol 0 said firp in New York.
Mr. Ballard, the Cashier offig Bay S, told me so. I do not

ko oty o iy a1
to Mr. White o1 : ut: ’I tnk to 6 Bank, on behalf
of the firm, a Ju(18mf3 {' i 8AVe thep, 1o other security for
the $5,000. I gav (i t<1)u1 3 )Otes aud assigned the chattel
mortgage. 10 sec‘ul(‘, 1?1‘&5-,0{)0 Leave my own note and
iv was paid soon aftel";’alf > Upong levy made upon my
farm and other property upom tlmj‘ldgment, Horace White
bought my farm and Iy eldest gy Wy other property. I
live on the farm yet With my elges Son who has bought it.
The firm of A.P. Kenyon & (o, y,q composed of A. P.
Kenyon, William Boyce of New Yol 119 ool 4. .
Kenyon stood at the head of the fyy, | had a‘son, William
L. Walter, in the firm who acted f, me. Israel Boyce, I
should think, acted for William Boyce. He talked with
White and had some control over the liquor in Chicago.
When I came out to Chicago they told me that White in
the winter had a severe fit of typhoid fever ; that Beers and
Boyce came out, they said, more about the care of White
than about the liquor. I did not know of Beers’ coming
out at the time he came out in the winter. I first acquired
a knowledge that Beers came out hete for the tirm in March
or April, 1858. I acquired that knowledge from Beers
himself, that he came out here to transact some bl.lsin‘ess in
the way of liquors for the Company. Ifirst saw him In the
month of March or Aplll, 1858, at my house. It strikes
me that he had some business withme, but I R
hold of it definitely. I suppose I nest saw him "11{ Nllay,
before the 20th. At this time the conversation took place
that I have related. He wrotemetomeet him. I cannot
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say whether 1}"’ mdlﬁf;i}i b gy in the letter or not.
At the interview at- tion I Wi lam A. Boise was present
On my direct exammadlon tate that no one was resen’;
but White, Beers a8 t’myse]f' Wwas for the W];nt of
understanding the quefn:aom e White made the first
suggestion to send tS:Od 3 Ong Hiror R P
property. I sugges eI Sorge B, alter, He thought it
would be as well as I could g,

George B. 1 had not better ]°°k.fu ¢ said if T could get

tther, George B Walter
. ; : d er. Greorge B. Walter
lived in Syracuse and was ey 8ged in the practice of the

law, but chiefly in othhgr bu;iness' When the firm of A. P.
Kenyon & Co. left New ork, they left theiy effects and
mortgaged them to the Bank og

: . Ytacuse, from which they
afterwards realized the sum of $1,200_ Be,ers had not taken
the lease of the Adams Hoyg,

: .b'efore the interview with
Horace White. I gave my dePOSItion in this case either

three or four w.eeks ago Po-morrow, before Edward C. Reed.
In that deposition I testified thyt | could not state, except
from hearsay, that I knew. anything ahout, four promissory
notes, of $5;000 each, bearing datg ¢ 20th day of May,
1858, made by L. P. Beers ang Payable to myself, and due
in 2, 4, 6 and 8 months from date, from the fact that I was
not personally present when the game were executed, and
did not know who was present, amd that I did not know
what the consideration of said four notes was, I also testi.
fied, in said deposition taken as aforesaid, that as I had not
stated what the consideration for which said notes were
given from my own knowledge was, that T did not see that
I was at liberty to state what had become of the notes and
chattel mortgage. I also testified in that deposition that I
did not know when Beers obtained said property, except
from his statements to me ; thatssIhad not stated that I
assigned four $5,000 notes and chattel mortgage to _Horace
White, that I did not consider that .Iwas authorized to
state what the consideration of such assignment was.

And the said witness further stited that he had, in an.
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gwer to the first cross-intery o oh :
I et o S
$5,000 notes % (i] Y‘ 3 *Xtept by hearsay, and that
he twas not persona: by gleﬂePt When theywe ] I}I’, e
also testified; 10 Saldﬁ ‘eP°§ltio given {S fl. ‘e e.c(ziu % .th'

cause, that T knew & 1, In 1857, stﬂ;d aAmlisz;l{e:non (lg:
Co.; that I first };ne.W 1t gy Spring of .185.6 ang con-
tinued to know . tﬂ? o Spriug of g1858 : tha,t I was a
member of said firm ; tha Aargy P. Ken o’n and William
Boise were the other membey, Which firm }(,:ommenced busi-
ness in the city O.f.NeW Yorkiy 1856. Their buéiness was
dealing in Pr?\qsmns. L wag told, but cannot state by
whom, that said fll'm se?nt A Quantity of liquor to Chicago
in the fall of 1857, OF Winterofjgsy” o 1858, but I cann%t
say how much or what king )

ol % exeept that there was some
brandy among the rlq.uor %0t; that I could not state
whether Samuel F. ‘White togk it there, or whether he had

anything to do with 1t there or ywho giq have charge of it;
and that I did not .know whete it was entered or stored in
New York city, or 1n whose name it was entered, or how it
was branded, or \\.rhet-her it was imported or domestic
liquor, or whether 1t was subject to duty, or whether any
duties had been paid thereonbyany one at any time ; that
1 had heard but did not knowthe fact that a portion of the
liquor had been transferred by 8. F. White, or by Beers, to
Hugh Mabher, but I had no hand in the transfer or anything
to do with it, and that I'had given no direction or authority
to any one to make such transter, and that I had no knowl-
edge as to what quantity of liquor was so transferred, or for
what price; that I took no part in the direction or man-
agement of the business of said ﬁrm.; that all the business I
did for said firm was to endorse their paper.

o id not know what
fied in said deposition that T di
I testified in said dep B that I could not

the consideration of said fou prandy ; that I had no

ive a history of said liqur® gt
1g‘11<)Wle(1g€-- W]}:a,t the character of value of said brandy was,
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rm Of A' P' Kenv
or when the fi thereto, 1 & Qo acquired an inter-

ein or title | . P ;
(?St t?}flsui Zlever individug] o bestified in said deposi-
tion tha

O%ned gaid 1i :

had heard that A 1:'112(;3}’011 &, fmzvar‘:id}al(;.lzzze tl}ll(?lzof
to Chicago, but 08 R & ' Whtts 1o
at any time any Chmgiem o it, o inte.res:u in it ; that
Samuel F. White was hver Y agens to do any bus;ness :
that I could not S&Y ‘1V i th? fim of 4 p, I({enyon & Co.
parted with thetr ,tlt © o mig '(1‘101‘, nor to whom they
transferred it. I ’(.hd n-ot )inow that Samuel F. White acted
as the agent of said fflm lfl .any iﬂg having reference to or
connected with the dispositioy an

Land L.
I had been informed that Lewi Sale of said liquor; that

; + Beers went to Chicaco
to dispose of some liquot forgjg g - 7

I also testified in sai.d depositigy. I had
with Lewis P. Beers 1n the guin oy, 00 - 300 50
informed me that the {.irm of AP, Kenyon & Co. had en-
trusted him with some liquorto sg]} o Chicago; but that he
did not inform me that he was authorizeq to assume title to
said liquor to effect a sale thewof; that T never authorized
said Beers to assume title to gid liquor ; that whatever
directions he had in relation to the liquor were had from A.
P. Kenyon & Co., of New Yok City. I also testified in
said deposition that I supposedthe frm of A. P. Kenyon &
Co. made some arrangement with Beers to go to Chicago
and make sale of said liquor, or in some way trade off said
liquor, and that he was to receive compensation for his ser-
vices; but what the arrangement wis I could not state. I
also testified in said deposition that masm}lch as I had not
stated that said notes were endonedand assignment made by
me to Horace White, that I did not see as I cm]lld Stat'ii “;Jilt
the consideration of such assigmentas. I‘a s(c: testlte ;lli
said deposition that T did notmie the arvangement wi

ale of said Jiquor, but t.hat the
Beers to go West and make fher member of said firm;
arrangement was made by so@eoaking LT ey
that Beers was not my agent ™

an interview
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but, from the fact thet liy, ,

from New York to conver't g, been sent to Chicago
Beers may have bee_n actiy t°ney, as I was informed,
making sale of the liquors, : 0: iglgnt f)f th.e firm in
tion that I could not say, fyp .. stified in said deposi.

had ever seen said chatte] 10t recollect, whether I

g4ge befor
o e
recorded. g¢ before the same was

I came to Chicago to tegs

' ] Vi this T
Hamilton White, to supply 8 defect, 3 mc;r1 si;s}t)i)m:)i?e: ]if
)

said. George B. Walter encoyyyg, .

> e to . A, QW
K. White told me all my expg llZes WOuIdC%?e it I;(liltienl
would be paid for my time, Palth

I cannot state anything defnite a5 o when the assign-
ment was executed. I should think the assignment is in
the handwriting of George B Walter, I did not see him
write it. I cannot say that the assignment was executed
before the mortgage was recorded. T should think it was
executed before I came to Chicago; but I cannot state that
the assignment was made before I came to Chicago, or not.
I cannot state whether I read the assignment, or whether
the assignment was read to me, ornot, before I executed it.
I generally read papers before I execute them. I do not
think I could answer satisfactorily why I think I executed
the assignment before I came to Chicago. I could not tell
whether it was read to me or whether I read it, or whether
George B. told me it was an assigoment. I cannot say
when I put my name to it I could not say whether
Horace White was present, of Gl present M}’
opinion is that my son Willian L Wager b Ch.l cagz
at the time the property of the R e Was asigh

over to Mr. Beers, I was 1ot in Chicago. George B,

jon 1 t very soon after
Walter was here. My i ression 15 tha y
. My impressio® = :
the bargain was const mmated, “rllllﬂm T Walter came

th the notes and assignment,
down to Homer and fetched b 1 sent them back again. I

and I put my name to them a0
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: where George
31(1) nozt:n:;’:'i executed the a'.WaB at the time I endorsed
en

'Stment. T do not k as
‘ alter acted ag S 5 n now
- George B. W ® agent of Horace White.

William L. Walter cafne L Chicagy in the latter part of
May or in e F0e Bk Te i
Beers in Sep temb.el‘- Wl]liam D. Walter remained in
Chicago from the time he ca In June till he took posses-
session of the Adams House yg Proprietor.

R art of the gy . .
It was no p “mgement, In my hearing, that

the four $5,000 notes shoulg be given up when the furniture

and lease was 1:,1'ansfer1-ed © William 1., W alter. There
was something 1n 1:egal'd to the consideration for the $20,-
000 worth of furniture transfoppeq by Beers to my SOl,l
William L. Walter, that T canpog explain. If I should
try ever so hard, I could o give an explanation. My
knowledge does not extenq beyond the lease. I do mot
know whether the $1,300, the hylance of the $2,000, had
reference to something else thay {0 lease or not. The
$500 to $800 had only reference to t}e lease. I do not
know whether Beers made or Jost money by running the
hotel. I am satisfied my sonlost money. At the time of
the negotiations with Horace White, I think he knew that
the firm of A. P. Kenyon & Co. had sent these liquors to
" Chicago for the purpose of having them turned out or con.
verted into money. But whether he knew that he (Beers)
was acting for the company ornot, I do not know.

And the said witness, on hisredirect examination, testi-
fied as follows:

Subsequent to the interview at Syracuse, Horace \Vl{ite
said to me that I ought to aftend to that mortgage being
recorded. I did not tell Beers th“tI.W fmld et hav.e o
mortgage recorded bhecause it would injure his credit. I
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Of t'he papel
had not seen any S from g 4 '
fer of the notes and mortgag, he time of the trans-

G ® Hora ite ti
i e o o it L
was examined by II;;ould - hen Ty examined before
the Commissionel; A ‘Ilot k what the consideration
ofihie, DOtOR(E bl? m el'seei § them, and thinking the
thing over, it st1° f t{l g the’considerationcwas.
The consideration oI the ngpe

- Must have been the farni-
ture. I had no personal knO“qedge of the same when I

ition. I wa
gave my deposgl-on Me Reifllm't 1 Chicago when the tran-
saction was made. / Salawyer. T had no coun-

sel. T refused to &US‘Wer Ong estion, and Mr. Reed said
perhaps I bad better not. yp, DUt of the taking of the
depositions for some tunez to gt Some information in rela-
tion to them. I had not.hmg % do with ¢1e authority given
to Beers in New York Clt)." It_old George B. Walter when
he had examined the .ful'ﬂltul'e, if be thought, fit to go into
the trade, to go into 1t. g .

And the plaintiffs then introdygeq o 5

: itness George B.
Walter, who testified as folloys:

I reside in the city of New Yo, I know the plaintiffs.
I have been in Court dwing the examination. I know
Hugh Maher; have seen Honore and the Sheriff. T am the
same George B. Walter spoken of by the witnesses. In the
Spring of 1858 I resided in Symeuse. William Walter is
my uncle. I knew I. P. Bees in 1858 ip Chicago. I
reached here at that time about the last of May. I came
for William Walter for the purpose of advancing $5,000 to
close the trade for the AdamsHouse furniture. When I
came here I met Beers. I did not know Maher at that
time. I came at the request of my uncle. My uncle told
me that Mr. Beers had gone toNew York ; .that Beers had
told him that he proposed to tunoutsome liquor to Maher
for the Adams House furniture,and “'”ntefi $5’009 to carry
out the trade, and that he had arianged with White to fur-
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; if I woul

nish the 1110113);;;_ o d‘}i@ fo Chicago, and thought the
trade would be‘ e fm.nishe.told me if I thought it was
beneficial for hw;Vhite bl the money I was to doso. I
e ?[6613 l\é[r.l)ower ‘;o dr}:‘e Vas absent ; but Mr. Ballard
told me 1 ha : V for ¢ g oht 1
Sﬁ ould be done; and it woulq r $5,000, if I thought it

. ¢ accepted. I came to Chi-
cago and gound Beers 1n pog p

. i : ®Sion of the Adams House.
He said the tl.zﬁie f“s;Se alfl Made ready to he closed. He
brought me a DI O 5°6 Otthe i o 1re 2166 Brought

me a lease iDL the nature of g chatte] mort

. : gage. I do not
know whether 1t had e Signed. T tolq ?ﬁ&l that would

not do, and advised him not, sign it—if he did I would

&5.000.
not advance the 9, He afterwards brought me another

lease signed, which was Whisfactory, and the trade was
closed. They had got the matte. o1 taliced up before I
came, and I do not know Whether the papers were signed
or not, if not, they were afteryayqs, When I got heare I
found the title to the liquor iy §, . Whice. T Eat I think
was talked over between mywile and My, Kenyon, before
I came from Syracuse. I think My, Kenyon had the notes
with him. These ¥1otes Were given to me that I might get
possession of the liquor. These notes were brought on by
me, or Kenyon brought them on. The trade was that Mr.
Maher was to have 2,200 gallons in brandy, subject to duty.-
White agreed to transfer 2,200 gallons of brandy if I would
give up $6,500 of the notes. I gaveup the notes and White
transferred the liquor. He agreed to go to the Custom
House and transfer the liquor when Maher wanted. I gave
Mzr. Maher the blank draft on Horace White. It was a
draft at four months, I think.

I drew a mortgage and notes to 1y uncle e the
$5,000 draft and $15,000 in Jiquon, and Bee{'s Sng}ed them ;
the same notes and mortgage introduced in enden.ce. I
I took the notes to Syracuse bt t}le e
take, but left it for record. The|amgnme-n X Y;as dll‘awn e
day it bears date. My recollection NOW 1s that the notes
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were endorsed an 2 it :
is five or siX yeal': ”‘i‘é’ SI‘dt i th?ieciteg afilbyﬁacusg. It
o ;left t]lz g oIy, ‘“1%1 thaat grousgﬁ)i})ii fr::;{;
to my memory. Iy g )
either with W'llhfmlt Ii- zl\falter 0% f}? i]litlfli; it waztex'ecutedI,
drep i aSSIgIIlme.lt ’w g ey tile dilzelc]go{1 cf)'l;Iey:
L iy thm]lf 1 ndzs tafte Yads attached tz ?;he ;isz

understay: :
%1‘11;3 iiebg (‘)‘?j‘xt lf Kenyo?&.(}l%g' ] think, he should secure

e 0- With this morteage. Th

ok elle b the 29th laii g&f Ma ;
1858. I was mtrorducec to Beers, 0 T ariiood aZChicao«z )
by William L \1 a{tel I t Ivkne“. oo gl Ada?n ;
House was execttet: WS no éxecuted in my presence

The following question g thep A tottle witiessh

: Ir. Beers state topy,
“Did Mfl B: 1; ‘:nd ] t‘;{)oﬂ on whose account he pur-
5 'nirule d 00 J
chased the fur i alease of the hotel ; for whose
interest he was making the trgem

The question was objected to 45 jrrevelant and hearsay.
The objection was overruled by the Court, and defendants’
counsel excepted to the ruling of the Court, and the witness
answered that Beers stated tohim that he was making the
trade on his own account, and expected to make $10,000.
The notes and mortgage wereexecuted at my room at the
Adams House. I do not recollect who was present. I do
not recollect whether S. F. White was present or not.
Beers did not object to sign thenotes and mortgage, and no
pretence was made that he should not be held on them. He
did not call any one to witnes tomy knowledge, _ﬂmt he
received no consideration. If be had called a wibness, I
don’t think T should have forgottenit. I came to Chicago,

and while in Chicago I acted as the attorney of my uncle,

and no one else. My uncle ¥ not present.in Chicago
xecuted.

ol €
when the notes and mortgage ¥
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:on has been ¢ .
tgo:]lmt my unclzkeu W this case. In that depo-
sition I state Srteage Wer Va8 present in Chicago when
the notes and n} b ;d ‘; ob il ®Xecuted, That was my recol-
lection then. it U the Papers for five years, and
had not the thing 1% MY Xegljg. ' ;

; on at all.
time with the time he was Jigy, « all. I confused the

e n September. In Septem-
ber, William T WYal el bought out Beers and boughlij the

furniture and 1iq1}01‘- M}"unde Was to furnish the money
and he called me i 0 advi hey finally came to term);
and I helieve I drew the papgye =50 =7 0 William
L. Walter and a ?mnsfer of the lease by Hugh Maher. The
pandwriting is mine, and beyg g, the 9th of Sept(;,mber
1858. The bill of S_ule from Begyg 4, William L. Walter was:
then offered in.evldence by the Plaintiffs, being a bill of
sale of the furniture of the Adamg House ’enumeorated in a
bill of sale of the S furnituye from Mz;her to Beers, and
certain accounts and liquors lumerated in schedules thereto
annexed, subject to the mortgage of $20,000 from Beers to
William Walter.

My depost

The lease from Maher to Beg was then introduced by
plaintiﬁ:‘ in evidence, which said Jease bore date the 18th

day of Mav, A. D 1858, by which the A dams House hotel
was leased by said Maher to said Beers for a term of ten

* years, at a rent reserved of §12,000 a year, payable in

monthly installments of §1,000 per month. Also a written
assignment of said lease from Beers to William L. Walter,
bearing date September 9th, 1838, and the written assent
of said Maher to such assignment, bearing the same date.

After September, 1858, I next came to Chicago in Jan-
uary, 1859. I came here some time along the last of Jan-
uary of 1859, for Horace White to close up that chattel
mortgage. 1 negotiated threeor four days “.uth Maher and
Honore, to see if they would buy the furniture, and then
commenced proceedings. The property was in the posses-
sion of William L. Walter. When I came here the notes
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were not all due. I made a demand for the property I
think the day after the notes hecame dque. The suit was
commenced the 2d day of February 1859 Tt was on that
day I made a demand for the Property. I made the demand
at the Adams IHouse, of William T, Walter on behalf of
Horace White. I had authority to make the demand. I
had not acted as the agenf, of Horace White in the purchase
of the property or the assignment of the mortgage.

I first acted as the agent of Horace White in January.
The suit was commenced by replevin against the sheriff and
parties in possession. I think the attorney delivered the
writ to the sheriff. I got the bond signed. I signed it
myself for Horace White and got the bail. I think the
hond was given to the sheriff before he took possession of
the property at the time the writ was given to him. I
think I was here four or five days negotiating with Mr.
Maher to try to get him to purchase the property. I think
Le had transferred the lease to Mr. Honore. I then stayed
here several days till the property was put in store. I was
superintending getting possession of the property. The
coroner was in possession. He hired men to take it out as
rapidly as possible after le took the inventory. It was a
large amount of general Lotel furniture. I should think
the parties were three, four orfive days in taking an invoice
of the property. I do not know that they were as long as
that. They went to work as soon S I gave the writ. It
was delivered to me as the attorey of Horace White.. The
furniture was delivered to me as soon as it was removed. It
took three or four days, Tt was moved two or three blocks.
There were two or three stores connected with the Adams

House on the sidewalk floor.

There was no agrecment with Beers by me, as the agent

of William Walter. that his chattel mortgage to Walter
should not he put 0,11 record, to Y knowledge. Mr. Maher
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was boarding ab the Adil}lls House in 1858. T do not know
about his family. I s ntroduced to his wife. I next saw
Horace White within 31.30“'0 a week after I returned to
Syracuse after the execution of the notes and mortgage by
Beers. I next saw the notes after I got home when I drew
the assignment. I $3W the notes and assignment at the
Dbank about the last of the month of June—they were then
executed. Mr. White asked me if it had not ought to be
recorded. The notes were endorsed. William Boyce, of
the firm of A.P. Kenyon & Co, is a lawyer. I do mnot
know whether William A. Boice was connected with the
firm or not. I understood that the firm owed the Bank of
Syracuse a large amount. I did not know anything about
the members of the firm except William Walter.

And the said witness on his cross-examination testified as
follows :

The first indication I had in relation to coming to Chicago
was from my uncle or father. Ido not think I saw Horace
White before I came. I saw Mr. Ballard, who was Cashier
of the Bank of Syracuse. Ilorace White was Vice President
and a large stockholder. Wilkinson was President. It is
five years since my uncle requested me to come to Chicago
and examine the property. T cannot tell the particulars of
the conversation with my ancle. My Dbest recollection is
that he wanted that I should go to Chicago and tell"him
whether it was a good thing to trade. I think he told me
of the interview with Beers at the Bank, and that he had
consented to the trade if I should e satisfied with it. I
think Mr. White had agreed to let him have the ${),OOO, if
I thought it a good trade after I came up- I went into the
Bank to see White, T saw Mr b Ao Rl
had transpired, and that they would e LRl U
if T made it. Tt was either M Walters' draft or a le?ter of
credit. My recollection is that it was a ]ettel.‘ ! C.redlt’ o
Tt liaseonld T e 43,000. I think Maher has
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the letter of credit. I do not recollect who the drawee was,
or to whom it was Payable. Ty oo coipon William Wal-
ter's draft on Horace White, o else it was Beers' draft, or
my draft, T cannot 88y Which. T thiny it was a eredit which
was satisfactory. L think M Maher took the letter of
credit, or whatever it Was. Tt woq o draft; the commercial
paper of some firm on Which William Walter was respon-
sible to Horace- White, the drawey oy acceptor. It went in
part payment of the furniture of the Adams House, I
think I drew the assignment of the mortgage when I re-
turned to Syracuse, by Horace White's request. He wanted
me to draw the assignment and get it signed and the notes
endorsed. I drew the assignment and got the notes en-
dorsed as he requested. I think I sent the notes and
assignment by mail to my uncle. I think it was the latter
part of that month before I saw them again. White told
me that my uncle Bill had returned the notes and assign-
ment. He counselled with me as to recording the assign-
ment. I advised him to send it to Mr. Lull and take his
advice. It isso long ago my memory would be refreshed
by seeing the paper,

I made the acquaintance of Samuel F. White when I was
here in 1858. I learned that he was here for A. P. Kenyon
& Co., holding those liquors for them. I do not know
whether I learned that fact from my uncle before I came,
or not. He was occupying a liquor store under the Adams
House, on the corner, on the floor ubov.e th? basement.. .He
boarded at the hotel. My recollection is not 1?os1tlve,
whether Beers was keeping the e e
whether it Was in the possession of some one eleel i T Bhinle
Beers was running the house, ﬂnd_ e sy we‘l g
out, but not signed. I do not think 1t Wa; mc?l'.e i,
days before the trade was closed whenf alllved- rlrxl"he
trade was closed on the day of the gane m({: gél gt% “oéclli
bears date May 29th, [t must 187® bee;n about the 26t
when I came. I cannot tell whether the lease was executed
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or not when I came here, T think perhaps the lease was
executed some days k.)efore the mortgage. I had a conver-
sation with S. F. Wmt‘? Wwhen T got here, because I found
the title of the liquor i him. Jy1ii & B White knew
that the object of getting the 990, gallons of brandy was
to convert it into the furnityre He was in the store and
boarding at the Adams House, My recollection is that no
one was in the room when the papers were executed, but
William L. Walter, Beers anq myself,

I gave my deposition in this cayge iy N ew York, on the
24th of March, 1863. In that deposition I testified that
William Walter was present at the time the four $5,000
notes and mortgage were executed by Beers, and that I
handed them to him at the time. T stated yesterday that I
confused the time with the time I made up the papers be-
tween William L. Walter and Beers. I think William L.
Walter took them. William Walter, I think, advanced the
money to his son William L. Walter. I have no recollection
of handing any papers at that time to William Walter. In
my deposition I was positive that William Walter was
present when the notes and mortgage were executed, and
that I handed them to him; but I confused the time with
the time I met him in September. I was confused as to
the time. My attention has been called to the fact that I
made the mistake since I came to Chicago. I believed till
then that William Walter was present whgn the notes were
executed. Under that belief, I testified in my deposition
that he was here, and that I actually gave him the notes
and mortgage. After I came here I read my del?omtxon. I
was reminded that I had made the wistake before I ‘1'e'a‘d
the deposition. I was requested f come e el

. o VWhite, and finally Hamilton
by .Ba,llard, D L Horace stion with William L. Walter
Yuita. 1 hadbome contER e 4o Wi
when I made the demand, as to 1e demand on William L,
Honore and Barbour, I made t

ecause it was necessary
Walter on the second of Februd¥ . J
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to get the writ, and 'l,lehl'erSed to give it up. Mr. Hoyt or
Madge went down W1t me. T jypmediately sued out the

~write I think I made th‘e affidavit. T have no recollection
" whether there was contained in the affidavit an inventory

of the property or not. The bond was given to the Coro-
ner the day the WIit Was given to him, or the day after.
The bond was executed. on the same day the writ was
executed, or the day after. The bond, T think, was signed
by John Gray, Mr. Tracy, Horace White, and Mr. Wilken-
son as President of the bank. T think I executed the bond
for Mr. White and Mr. Wilkenson as President of the
bank, as their agent. I followed my power of attorney. I
did not know before I left Syracuse that I would have to
bring suit. I have not got the power of attorney now. I
think it was a full power of attorney. I found it here
when I got here.

I told Maher and the other parties that I was acting for
White, and would do anything that was reasonable. I
think I did not send to Syracuse for the signatuves of
White and Wilkenson before Gray and Chapin would sign
it. I think I found a letter from Wilkenson to John Gray.
I think I signed the bond ¢ Horace White, by George B.
‘Walter, his attornéy in fact,” and the name of Wilkenson
in the same way. That is my recollection. I do not know
whether the bond was fully made out and delivered to the
Coroner till the day the Coroner actually took possession
of the property or not. I suppose that.a bfmd must be
made out before g writ can isSue: I think it very likely:
that Mr. Hoyt or Madge Prepared the bond, as they were
the original attorneys. I think I had the case all prepared
before the suif was commenced: LDCY Put me off till the
last day. They said they would PAY something. I offered

to take $10,000. T was boardit§ at the Adams House at

the time the writ issued. I °°ntinued afi theled&]IJnS e
after the writ issued till it W8S exef e 4 Ousg i
emptied prefty vapidly after the Coroner commenced. I
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think it took two OF three days. The Coroner refused to
act till he got LS bond,. The house was then emptied
rapidly. I think I was mistaken a5 to the inventory. I
think the Coroner took the inventory as the property was.
removed, or that he used the bill of sale as his guide. I
cannot say whether the Wit contained g list of the articles:
My impression 13 that he had a list ang just checked off the
things as he took them out.

I testified in my deposition taken and on file in this case
that Beers bought the.ful‘niture of Maher, and they Weré
the only parties known 1n the trade ; thut Beers paid in his
draft on Horace White at four months, payable to the order -
of Hugh Maler, and the balance of the $20,000 in brandy.
The letter of credit and brandy were furnished Beers by
William Walter, and that Beers paid the same to Hugh
Maher ; that I drew the mortgage from Beers to Walter;
that it was made by Beers to secure the advances made by
Walter to Beers. '

‘T also testified in said deposition that I drew the assign-
ment of said chattel mortgage to Horace White, I thought,-
in the month of June; that the consideration was two
thousand dollars advanced William Walter, ten thousand
dollars liability assumed by William Walter for the firm of
A.P. Kenyoﬁ & Co., and phe acceptaqce of the $5,000 .
draft, and that the assignment Was delivered by William
Walter to Horace White at Syracuse.

Talso testified in sai <ition that said chattel mortgag§
phed in said deposTl 'y and that William

was drawn and executed in Chi¢38 4 3
Wallor was present at the fime the same was drawn an -
executed. ;

p that I drew the assigu.' .

L also testified in said deposit® est of William Walter, :

mert to Horace Whita, by the 1
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hoshing thg ud Wanted‘ %0 secure the amount of his in-
debtedness when T ATV it under Mo Walter's directions,
and ¢hat I did 0. " Sy Way act under the direction or
as the attorney of Horace White,

I also testified in that deposition that when I came to
Chicago the liquors belonged to § F. White ; that White
conveyed them to Walter and Walter to Beers and Beers
to Maher ; that up to the time of the transfer to Walter the
liquors belonged to S. F. White,

I also testified In said deposition that William Walter
was the mortgagee in the mortgage assigned to White ; that
William Walter was present when the rhortgage was exe-
cuted ; that I acted as his attorney at the time said mort-
gage was executed and delivered. The notes and mortgage
were delivered to William Walter by Beers in my presence,
and not to me. They were not placed in my hands at all.
I may have looked at them, indeed I must have done so, as
I drew the papers.

I also testified in that deposition that I knew of the pur-
chase of the furniture by Bears of Maher, but that I did not
know whether it was purchased with the knowledge or
consent of the firm of A. P. Kenyon, further than the pres-
ence of William Walter, one of the members of the firm,
would indicate that fact.

I also testified in that deposition that the mortgage was
left with O. R. W. Lull for record, under my advice, to
William Walter and Horace White s that I thougl'lt William
Walter sent it to Lull by.maili t'h_“t I talked Wlﬂ_l Horace
White about the mortgage put did not act as his agent ;
that said assignment of said chattel Pl?rtg%%e WA IhceLved
personally by Horace White fromjv'xlhm;; italter,dat Syra.
cuse, as I understood both fro™ i Yelter and Horace

White, and not through me:
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I also testified in said deposiio that T drew the assign-
ment of said chattel mOrtgage, by the request of William
Walter, on the back of said lortgage in blank, and that

William Walter took 1t 1.;0 Syacuse and arranged and de-
livered it to Horace White, :

; . o] SS Sl e 5 . .
And the same w1tness on his ye.qjrect examination testi-
fied as follows:

Mr. Ballard told me that Horace White refused to let
William Walter have the $5,000 until Le should send some
one to examine the furniture. Beers told me that my uncle
was to have the first lien on the property, and that the
property was worth $30,000; that was what Ballard wanted
I should find out. I gathered from what was said by Bal-
lard that the Bank and White were to hate security on the
property in case the trade went off. I think Beers stated
to White and Ballard that the hotel had rented for a much
higher sum, and therefore the lease would be a bargain.

And the said defendants then introduced as a witness,
Thomas Hickey, who testified as follows:

I was employed as fireman in the Adull}s House, to l?uild
and keep fires through the house, at the time the furniture
was taken on the writ of replevit. The teams backed down
to take out the goods on the gth of February. That was
the first time I saw any attempt made to remove any of the
furniture. If there had been any remov?d I think I should
have seen it, because I was in and 0ut of the rooms ﬁ_n the
while. I can't say how long fhey were removing it, but it
was the general talk thatiswestemoved with a rush. It

; ) s rbody about the -
was done very quick e 203
e very quick. I di - before they commenced

house taking a list of the PI'OPert) :
remoring . 1 was frequenll S0 |ONEL U0 O
during the day keeping up the i ‘
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8th of February, because | commenced working for Mr.
Maher on the 10th, and I tufered the time I commenced for
Maher on-papers 50 tha #Tgho11g g vet the time that I
commenced, I could refer to ¢ Paper and settle up with
Mr. Maher. I had been ®wployed in the Adams House two

winters and one SumMer. My proyo. 04 kept the house
and afterwards boarded there, and after the house was

broken up he took me to his own }ouse.

And on his crossexamination gaid witness testified as
follows :

I am now in the employ of Hawkins & Chapman. I re-
mained in Mr. Maher’s private house about three years. I
think I went to the Adams House six years ago this fall.
The reason that I know it was on the Sth that they com-
menced taking out the furniture is this: the night of the
day they commenced they had a dance at the Adams House.
I attended. The next day I went to Mr. Maher's and asked
Mrs. Maher for a place. She said she would speak to Mr.
Maher. That night I staid at my father’s house. The next
day I called on Mrs. Maker and she said I could stay there;
that was the 10th. T had all my fires built when they com-
menced taking out the furnitore. There might have been
men in the house between the 1st and 8th without my see-
ing them. Lhe Coroner might have been there taking a list
without my seeing him. M. Maher sent a boy for me to
attend this trial. [ have had no conversation about these
dates since last fall. 1 had no conversation before last fall,
and then only with Mr. Maber These gentlemen here,
since the trial, asked me what Tknew. I told them.thﬂt I

knew the date, that is all.

And on his re-examination aid witness testified as fol-
lows :

At ‘the last trial I was in Co\ll't'l» 1);11?1 ‘:;:: 3:::1‘;)011':;;11.1\/["-
Maher did not tel] me the datés =
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The l)laintiﬁs then recallgq George B. Walter, who testi.,
fied as follows:

I went with the Coroney ¢ th
and when he took POSSeSSion, Tt vos the day the writ was
issued. I megotiated with jp, Honore and Maher before

the. property was TCTIORREIRIO1] them that unless the
matter was arranged I shoalq 4y, to take the property.

e time the writ was issued

And on his cross-eXaminatiop 5
tified :

ald witness further tes-

I mean by taking possession when the writ was 1ssued,
the serving of the writ and giving them notice that he had
taken it in charge and puta person in charge. That person
was the clerk, Du Bois. Heis now in the Post Office, New
York. They took the inventory room by room. They had
the bill of sale. I gave the wiit to the Coroner himself in
Mr. Hoyt's office. I think my attorneys delivered it to him.
I do not recollect anything about the Coroner being at Blue
Island, at the time the writ issued, and not returning for two
or three days afterwards. The above and foregoing was all
the testimony in the case.

And thereupon the said defendants, by. their attorneys,
again moved the Court to exclude f1‘01'n the jury, as evidence,
the said chattel mortgege fiom !_]em? 12 B_eers to William
Walter, which is annexed to said stipulation and marked
exhibit “A.” for the reason that the.same had become, and
was, fraudulent and void as to the said mortgage from Beers

to said defendant, Maher, for the following reasons, to wit :

. . : said Beers to pay the said
First. From the- failure of . )

e, at the time the same be-
notes secured by said mortgis? . FapE
came due, said xz:ortgage P"ondmg R

- only till he had
retain the possession of said property only till he had made
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default, and said Wl.ute hﬂ\'iug suffered said property to
remain in the Possession of iy Beers after said default.

Second. Because 1t appeareg from the evidence that the
said Beers did not pay the sjg Wote of five thousand dollars
mentioned in said chattel Nortgage, or the interest on the
same due in two months afte, the date thereof, the mortoace
providing only that the Mortgagoy. Beers, might 1'etaiuctie
possession of said mortgageq Property till he should make
default in the payment of syiq lotes, either in principal or
interest, when the said note yit, the interest due on the
same, became due and payable oy the 29th day of July, A.
D. 1858. And that said White had suffereq said property

to remain in the possession of spid Beeys after said default,

T'lird. Because, by the terws of said mortgage, all of the
sald notes became due and payable upon the failure of sajd
Beers to pay said note last aforesaid, and therefore there
was a default as to the payment of all of said notes, and the
period provided in said mortgage for said mortgagor to re-
tain possession of said property had expired on default of
the payment of said last mentioned note and the interest

thereon.

Fourth. Because by the terws of said mortgage all of
said notes became due and payable on the Ila.ppeuing of
certain events, to wit: Thesale Of: said property by said
mortgagor ; which said event the ev1fience sh?wed to have
happened. And, therefore, the Pe.l‘lod provided for .the
mortgagor to retain possession of said property had expired
on the happening of said events.

Fifth. Because sgid Horaté White, the assignee of said

tioned in said mortgage
> phce J l.t“ meﬂ
mortgage, suffered the proper mortgagor, or the grantee

to remain in possession of Sﬂldll time it was provided in
of the said mortgagor, after 4
said mortgace for it so to remil™



434.

Given.,

8

Siath. Because said Horace White
the said mortgagol suffereq sai ’
possession of ~Wil.hflm I.J- Walt
without any provisti h said mortgage for it so to remain
in the possession .of sald William, T, Walter—there being
no provision in SaiC, DO IR the assiones br szantce
of the said Beers might refaiy ¢, Possessioi s prop-
erty.

the said assignee of
d property to remain in the
er, the grantee of said Beers

Which motion of the said defendants the said Court then
and there overruled ; to which ruling of the said Court in
overruling the said motion and suffering the said chattel
mortgage to remain in evidence to the J ury, the said de-
fendant, by their attorneys then and there duly excepted.

And the plaintiffs’ counsel then asked the following in-
structions to the Jury from the Court, which were given,
to wit :

SUPERIOR COURT OF CHICA GO.
HAMILTON WHITE, #r 1y, }

Instructions asked

ADM'R, drc, Vs. by Plaintifts.

JOHN GRAY, ®r AL

L
The plaintiffs ask the Court instruct the Jury that,
under the provisions of the chattel 1?01'13%&%‘“: Wl.nch‘ is
offered by plaintiffs, and is the .fcfuudatlon of his right to
the goods in question, the plaint;lﬂs were 1}Zt b01‘md ’fo tak.e
possession of the property lescribed in said mortgage until
the fourth and last note maturet

|
:ops of said mortgage, the plaintiff

T e R
101 To ta
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435.

Given,

Given,

Given,

436.
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due, but could waive thag tight if he wished to do so. and
)

was not legally required , red
4 uce ¢ 7 g 2
sion until all the notes wey fioe he property to posses

.
That the law reqmtl.es th‘j’ Plaintiff to take possession of
the property 1 question Withip g « reasonable time” after
the fourth note matured, ang what was a reasonable time
b}

" depends upon the cil‘cumstances of each case, and all the
u )

law demands of the plaintiff j that there shall be reasona-
ble exertion, and no unreagyae delay in asserting his
o

rights to the possession of thg property after the morteage
became due. Wy

v,

“That no general rule can be laid down as to what would
““be a reasonable time ; in general what would be a reason-
“able time must be determined by the situaticn of the
“ parties, character, and situation and amount of property,
“d&ec.,” and that the question of time and reasonable exer-
tion in taking possession is to be decided by the Jury under
all the facts in the case.

VI.

That the law presumes that promissory notes are assigned
before maturity if they have been assigned, and the burden
of proof is on the defendant toshow the_ contrary, and that
by assigning the note, which is the .pr{ncipa], all the c?l.
lateral secu l'ity follows such note as incident to such prin-
cipal debt.

VIL

The plaintiff asks the Coutt° instruct thedJ ury hthat the
. 1 1 t i \
plaintiff holding the notes i q“;??ﬁ-:;iﬁ;e is i:l l;nxlv ;::al
; 1a] 88 s i
gzls:;tlil;g ;hem attthe lt;mtlo jave received the notes and
A aw, not on
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mortgage before t,l'ley Were due, but to have paid a full
consideration for s”fld 10, ang 1) he has to do is to pro-
duce the notes a8 g PYOPerty. He is not required to prove
that he paid any considertiy, ¢ - them, for the law pre-
sumes that he did; andifpicp - Jide ownership of the
notes is questioned'm‘ ®lied, the defendants are required
to prove that he Pmd 10 ensideration for the notes, or such
facts as show he i 70t a Wolder of suuch, notes in qgood faith.

Given.

VIIL.

The plaintifts ask the Cout o instruct the J ury that they
are to consider the evidenceof Tr. P, Beers, and weigh its
credibility from all the citcumstunces of the case; and, if
the statements in his deposition are inconsistent or contra-

awea,  dictory, or otherwise improbable, the Jury will, in consid-
ering the testimony of said Beers, determine from its char-
acter as a whole whether ornot it is entitled to credit; and
if the statements of said Beers himself show him to be
infamous or untruthful, the Jury may regard such statements

R g impeaching evidence against him ; that the delivery of
the assignment of 8th June by George B. Walter, at the
instance of Horace White, did not make him the attorney
of said White, if the evidence satisfies them that the autho-
rity to draw such assignment was originally given by Wm.
Walter.

To the giving of which istructions on the part of the

plaintiffs, and each and every 00 T i detanasy

by their counsel, then and thet® duly excepted.

zed the following instruc-
The defendants’ counsel then asked the fo g

tions to the Jury from the Court-

o meted that, unless they be-
1. The Jury are further I° de of d
. : g demand was made of de-
e lieve from the evidence tha};‘,nol'e and Robinson for the
fendanit:s ]:)Iz;her, t?arb:;’: s commenced, and - that said
property before the 8
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Refused as
offered.

Refused as
offered.

439.

Given,

Given,

-defendants refused t0 give up
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! iy the property, they will find
the issues in thiS cz;s;lfc(;r U defendants, gl;on the several
pleas of non detin® 164 by suig qepenqa s in this case.

"2. That the b“rdelf S on the plaintiffs to show why
there was a delay O.f eight days in takine possession of the
property on the “fnjc of Yeplevin, and th:;t unless the Jury
believe from the eVldelnce that the plaintiffs were making
continued exertion duringall thos time to gain possessio;

of the property, the law is for e defendants, and the said

mortgage offered i evidence would be fraudulent and void
as against the mortgage to Hugh Maher.

3. That although the juy helieve from the evidence that
Horace White made a demand for the property in question
in this suit, within a reasonable time under the circum-
stances, after his notes all became due, yet if they further
believe from the evidence that he did not take possession
by virtue of the writ of replevin sued out in the case for
eight days after it was issued, that he has no right to re-
cover in this action against the defendants, Barbour and
Maher, unless the plaintiffs have shown by evidence that
the Coroner who had the said writ was prevented from exe.
cuting it by the defendants, or some one of them.

4. The Jury are further instructed, that the assignment
of the lease offered iu evidence fo William L. Walter by
Beers, did not release Beersfiom his covenants to pay Maher

the rent reserved in the lease

5. The Jury ave further iustructed, that the fact that the

notes were payable in the St of New York, would give

: retain the possession of the
the mortgagor wer time {0 T ‘ i
gagor no longe ity was suffered to remain in

roperty, and that if the pro® ' ; ;
fbe%osg;,ssion olz‘azlig morltgﬂgor e O ILIe,
tho mortnge for' 1 ol ol without any effort on the
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440,

Refased as
offerad,

Givon,
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part of the mortgage, hie
the same, the said mqy,

assignee to take possession of
ga
void as to the subs:equellt

8¢ would become fraudulent and
Dortgage of Hugh Maher.

6. That if the Jupy,. :
ite qig. . ¢ from the evidence that tl
\ Thit nce that the
said Horace White did AXe possession under his mort.
tion in this suit, or use all rea-

»0r did not make any demand

thereof for thl.'ee o Ik days after the last one of the notes
secured by said MOTtgaes 1,

tiffs are 1iot entitled to gy, this suit against any one

holding said property sq claiming it under a subsequent
mortgage, or by purchase from Bogye

7. If the Jury belieye from the evidence that the pro-
perty remained in the Possession of  Tewis P, Beers, or his
assignee, after the timespecified in the mortgage from Beers
to Walter for it so to Iemain,.in that case the mortgage
from Beers to Walter is fidulent and void, as against the
said mortgage from Beers to Maher.

8. If the Jury believe fiom the evidence that the plain-
tiff, White, or his agent, George B. Walter, if they believe
that said Walter was hisagent, was in the city of Chicago
at and before the time the last note described in the chattel
mortgage from Beers to Walter became .due, and. allowed
the said furniture to remainio the possession of said .Beers,
or Wm. L. Walter his asignee, f(?ur days afFer the said last
note became due, without demant?mg possession of the Same,
that then and in that case the said chattel mortgage of said

f T o became fraudulent and void as
Beers to William Walt of said Beers to Hugh Maher,

the defendants, Maher and
from the evidence that all

against the chattel mortgi®

and the verdict should b¢ iZ:'e

- Barbour, if they furtber bel pot made to get possession

Teasonable exertions Wer
thereof,
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9. ‘I'hat if the Jurg beﬁeye from the evidence that Geo.

B. Walter was s 2880t of William Walter, in ‘taking the

mortgage from Lewfm k. Beers on the -28th of May, 1858,

Refusedas gnd was Subsequentl.y the agent of Horace White in taking

the assignment Of Said moeyoe 4o o119 White on the 8th

day of June, 1858, the datg'of g}, assignment, and that said

George B. Walter had. Wotice, at the time of the execution’

of said mortgage, t?lat 16 Was fraudulent ; such notice to said
George B. Walter 1S notice to Horace White.

442 10. The Jury are further instracted that if they believe
from the evidence ﬁhat:A. P. Kenyon & Co. were the own-
ers of the furniture In question, at the time of the execution
of the lease, to secure which the' mortgage to the defendant,
Hugh Maher, was given, and that the said A. P. Kenyon &
Co. at that time suffered the said Beers to ‘be'held out as
the owner of said property, and that said Hugh Maher was
induced thereby to executesaid lease to said Beers, secured -
by the chattel mortgage from Beers to-Maher; that in that
case the said A. P. Kenyon & Co. would be estopped as
against Hugh Maher’s mortgage from assuming the owner-
ship of said property, and that the execution of the mort-
gage by said Beers to Wllham .Walter, one of the mel_nbersv
of the firm of A. P. Kenyon & Co., if made for the benefit
of said firm of A, P. Kenyon & Co., would be an attempt to
resume the ownership of sid property, and as such would
" be fraudulent and void asagainst the mortgage to the said
Hugh Maher,

Refased.

11. The Jury are further mstructed that by the laws of

this State, if the mortgaged Y rematn 1 IR

Retused. 10D Of the mortgagor, after the time provided for it so to
; o]

remain by said mortgageé e mortgage then becomes fraud-
=]

ulent and void ag aoainst gibsequent mortgages upon said
. ' EE b o> i

Property.

12. The J farthet iustrﬁCted that if they believe
; ury are fo



Refused. -

443.

Refused. :

444,

Refused,
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from the eﬂ'denc‘e that the Mortgagee, William Walter, or
his assignee, Hméce'whité, &id-li)tctaké possession of the
property in quesm?n’ Wder the chattel mortgage offered in
evidence b)’_the said plaint.iffs,’at the end of the time speci-
fied in the n?ortgage B0t to remnin with the mortgagor,
but suffered 1t tO Temajy With the said mortgagor, or bis
assignee, any lensth Of tinyg after the time speciﬁedl in the
mortgage, they “flu find for g defendants, unless they be-
lieve from t.he evidence thyg 1) . said mortgagee, or his as-
signee, or his agent, wason 1409 ot the expiration of said
time, to reduce the PrOperty to possession, and that the said
plaintiff has shown by tvidence, that during all the time
after said period had ehpsed, the said mortgagee, or his
assignee, continued to use every reasonable exertion to re-
duce the property to possession, - ‘

13. The Jury ave further instructed, that before the said
mortgage of Beers to William Walter can be used in' evi-
dence in this case, as against the said mortgage of Beers to
Hugh Maher, the Plaintiffs are mquired to show by evidence
that the said mortgageto Walter was duly acknowledged
before a Justice of the Peace of the district in which the
said Beers resided at the tine said mortgage was acknowl-
edged, and that the said Jutice entered upon his docket, at
the time said mortgage was acknowledged, thg names of the
parties to said mortgage, the date of SllCl.l af:knowledgment,
and also entered wpon bis docket a description of the prop-
erty deseribed in said chattel mOrtgage.

e a mortgage on personal pro-

- - : <ession 1s fraudulent and void as

‘perty without change of pIse: - .

113)0 ot)};er T fid ‘;gr chaseﬁand mcumb; an(feS, if the.p.l-opex-.

ty remains with zlﬁ‘, mortgagh qnlgs§ the_are f‘a provision for

it 50 to remath : and thil {he provision 11'1’0‘ 1s chattel m01:t-
remain ; an py the plaintiffs, that the said

gage offered in evidence in would not authorize the

-2l

. 3 spssl b ¢ . ;
Bet.ars might retain pos® i possession ; and if the Jury
assignee of said Beers to ™"

14. By the laws of thisst



Refused.

445,

Refused,

446,

excuse therefor, if from
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: : evi
})ehe.ve flOi‘lg LhGe ordfl?ce t.hat William Walter, the grantee
in said MottE t"ie’ . ®Said plaintiff suffered the property
to remain 10 ©1¢ POSWsion of wijan T, Walter, the as

. A at ers, that : :
jlgnee of S&fl ]}3)2 ﬂ‘; t(lllat I that case the said mortgage to
Walter wou Wlent a5 1o the mortgage to Maher.

15. The Jury are furthey instructed that there is no
provision in the chatte] Dortgage from Beers to Walter for
the said Beers to 1efain poscoccion of said furniture only
until he Sll?“]d make defyylt 1 payment of said sums of
money in said Chatt.el Mottgage specified, either in principal
or interest, ab the time ortimes therein specified ; and that
if the Jury believe from the evidence that the said Beers
failed to pay either of sid sums of money specified in said
chattel mortgage, that then there was a default in the pay-
ment of both principal and interest ; and there being no
provision in said chattel mortgage from Beers to Walter,
for Beers to retain possession of the same after such default,
if the Jury believe from the evidence that Beers, .or his
grantee or assignee, retained possession of the said furniture
after the making of such default, that then said chattel
mortgage became fraudulent and void as against the subse-
quent chattel mortgage of Hugh Maher. ‘

16. The Jury are further instructed that before the
Coroner was required o execute the writ in ﬁhis case, the
plaintiff in this suit was rquited by law to give bond for
the indemnity of the Coroneh and for a return of the prop-

-erty in this case if this sut should not be maintained ; that

the plaintiffs would not U sui[}gf ont: the/ wait, barely
have placed the Coronet i & p051t}qn to compel him to
e property ; 2 of tbtft the failure to show that the
bond was executeé and dehVere a0 hs  Uoroaen o,
 the evidence the Jury believe no
{ delivered to the Coroner until
such bond was executed ) this suit issued; rendered the

! it 1
the 6th day after the “‘?t udulent and void as to the said

: mortgage to the plain'fiﬁ Maher.

mortgage, f:() the Said Hﬂg



Refused.

417,

Refused.

Refused.
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17. That byrsl;: ‘terms of the mortgage oftered by said
plaintiffs, the p 1-,'111 ﬂllt'v lght remain in the possession of
the mortgagor ¥ ¢ ; %Igagor should make default in the
payment of t,hi I}: te:‘; Seribed in ‘the mortgage, either of
principal or 1o etl Sh’ M that when the time of payment
of the first 0O © hag been reached, and the said note
had not been P ald,’ there Was default in the payment of
both pl‘in?iP‘ﬂ. and Mlerest; ang the term for which it was
provided in said TOtgace that said property might remain

with said Beers, the Wortgagor, had expired ; and that

thereupon the said ottgygg became fraudulent as against

the mortgage offered i ®idence by the defendant, Hugh
Mabher. ;

18. That if the Jurybeligye from the evidence that the
chattel mortgage from Begs ¢, Walter, offered in evidence
on the part of said plaintifl, was fraudulently given for the
purpose of covering upand protecting the property from
claims against Beers; aud that said Walter was a party to
said fraud; and that the lese, for the security of which the
chattel mortgage to Hugh Maher offered in evidence on the
part of the defendants wisexecuted, was one of .the clain.Js
against the said Beersat the time of the execution of said
mortgage to Walter, thesid m?rtg.age to Walter ‘would be
fraudulent as to the s dffll‘n m favor of said H.ugh
Maher, and that the said Pla:mtlﬁ xv?uld not hz.).ve the right
to take said property fion him by vu‘tue’ of said mortgage,
the said Maher claiming fhe same by virtue of a chattel

mortgage to secure said Jease.

r instructed that by the pro-
ge from Beers to Walter, it is
o

19. The Jury are full

N n
visions of the chattel moﬁod make default in payment of

provided if said Beers s ghen due, or it any writ issued
either principal or interli:t’efied on any part of said goods
from any Court shou]d' 4l chattel mortgage, that then
and chattels described lﬂ('mtes described in said chattel

and in that cage gll of 5
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418.

Refused.

Refused.

449.

87
o all Imueg;
s ﬁgjge‘ s'l]loe]ieve frg:,a ly beconie due and payable, and
lf: the m); due ang ! the evidence that all of said notes
d]dhbecoii and were t'a le, from the happening of any
such event, ¢ ~ 0 s qo ¢
» default in pAyMment y, Paid, that such failure to pay was

. the provisions of the said chat-
tel mortgage, and tergjy,, o the period for which it was

provided in i -m(.)rtga_g hat the possession of said prop-
erty might 1-e17na111 m.s‘“ €ers; and that if said Beers, or
William L: Waltel h 4 “Signee, after such default, retained -
the possession of said 805 and chattels 411 the second day
the said chattel mortgage from

of February, 1859, tly
N aTil
Beers to Wim. Walte beCame fraudulent and void as to the

subsequent mortgage fi, Beers to Maher.

20. The Jury are illstructed, that by the assignment of
the chattel mortgage by, Walter to Horace White, that
Horace White acquireg oly such title in the property in
question as the said Willum Walter haq before such assign-
ment, and that if said W, Walter's tit]e to said property
by virtue of sald morage was fraudulent and void, then
the title to said propaty by the said assignment of said
mortgage to Horacs Whitewas also fraudulent and void.

21. That if the Juylelieve from the evidence that the
property in question was the P1'°P91't')" of A.P. Kenyon &
Co., and that A. P. K & Co..suﬂered the property to
be held out as the Pl.opeﬁ'\'of Lewis P. .Beers, and that said
Beers by means thereof inliced the said dt’a’fendant, Hugh
Maber, to lease to himflt“Adams House,” and that the
said cll,attel mortgage, offred in evulen-cza }2 %’elzmva]alz
tiffs, was executed for eleefit of e g Tut g (;
o id A. P. Kepyonls 0F a0y person claiming sai
_ ?-; said A. - DS £ il thatte] mortgage, would l?e es-
1I:lopez]' ty .by Vlrt.'ue- Oo giljroperty; as against the claim of
;)lppe . Cfl(]):_l]]:l dau]l\l/[lanI' o the chattel mortgage to secure
the sai ugh Mahe

said lease.
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_ That it the Jury . s 4
Gef‘ZB. Walter an d Wm: ‘l‘)reheve from the evidence that

alter, or eithey of them, have
. le any false i P :
wilfully mad jocts demen tg material in the case, that
the Jury must I€ject all¢

®testimony of these wit g
i1fully malg ony S nesses, o1
the one so Wiltul} g sucly wilfully false statements,

[ 4th 51 .
\VheleuPO”Cﬂ;el.b al: oth, 6, and 8th Instructions were
given by thet . i "ed tﬂsked for by the defendants counsel,
X 't rerus 0 o) =
but t_hc C‘out{ s, 50 0 é{’ve the 1st, 24, 3q, 7th, 9th and
22d instructions, = O fop by the defendants’ counsel, '
but gave them modified, o follows, to wit :

The Jury are further iustrncted, that unless they believe
from the evidence thﬂtﬂdem:md was made of defendants
Maher, Barbour, Honore gg Robinson, or either of them:
for the property before suit was commenced, and that
said defendants refused fy give up the property, they will
find the issues in this csse fir soiq defendants upon the sev-
eral pleas of non detinet fia by said defendants in this case,
unless they shall believe Tt the evidence thas they came
wrongfully into the possesim of said property.

2. That the burden ison the plaintifts to show why there
was a delay of eight days if the jury shall betieve Jrom the
evidence that such, delay oeured in taking possession of the
property on the Writ of Replevin, and that unless the jury
believe from the evidence that the plaintiffs, o7 officer, were

making reasonable exertion dﬂl"ﬂg.au i t]m? e
session of the property, the low is for the defendants, anq

the said mortgage offeredin evidence would be fraudulent
~ (o) & J 7 2
and void as against the motge to ITugh Maher.

S8 T wcch $he il helieve from the evidence that
. td (0) g 1 0

or the property in question
'ace i aud fo2 :
in(:] ilicscsl?;hl‘tftﬁ{ade fef:o""me time under the circumstan.
e 410 1, V1 tm 5;1 becamedue’ yet if they further believe
» A1ter his noteg g
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Given as

Modified.

Given as

slodified,

452,

Given as

Modified.
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from the evidence thag )
of the Writ of Replevin B
after 1t was issued, thys 1

did not take possession by virtue
ed out in the case for eight days
P ¢ has no right to recover in this
action agﬂl}JSt e‘ efendilnts, Barhour and Maher, unless
the plaintifts haf'“ shoyy, by evidence that the Coroner who
had the said writ Wag Plevented from executing it by the
defendants, or SO Ong gy them, or fuiled to -.*;s:e reasonable
wertions 10 (60 POSSESSon of o2 property.

7. If the J ury belieyg from the evidence that the pro-
perty 1'ema-in¢d 1, t‘he Possession of Lewis P. Beers, or his
assignee, after .the $1me specified in the mortgage from Beers
to Walter for 1t so to emain, in that case the said mortgage
from Beers to Walter is fuudulent and void as against sati)d
mortgage from Beers to Mgher, 77745 7 s0, unless the Jury
shall believe that White, op jis agent, without unreasonable
delay, proceeded to and wsd reasonable cxertions fo obtain pos-
session of the property inthe mortgage mentioned.

9. That it the Jury believe from the evidence that Geo,
B. Walter was the agent of Wm. Walter, in taking the
mortgage frcm Lewis P Beers, on the 28th day of May,
1858, its date, and was subsequently the agent of Horace
White, in taking the asigiment of said mortgage and notes
to said White, on the 8thday of June, 1858, the date of the
assignment, and that said George B. Walter had notice at
the time of the execution of said mortgage that it was
fraudulent, such notice to George B. Walter is notice to
Horace White,

But before the Jury shall charge anzc.e White notice of
any fraud in the incq)fz'onof the nozjes which was kno.wn to
George B, Walter, they s be sata-gﬁe(rl by the zfestmzon?/,
1st. That Wi employf’] George B, U’(I/i(;‘)' as his agent to
buy or Drocure for his Jaudfl the tranf-faa Qf' '.'s-az(l notes. 2d.
That ¢ eorge B Walier i of the _rfraud, zvf any there was,
i the ine phion of said Wl 3d. That George B. Walter



Givenas
Modified.

453.

89y

S, owle
did, with such kn i nﬁ: d a5 such agent of White, procure
the transfer of st stf’ W hite.

92, That if the_ JULY belieye from the evidence that Geo.
B. Walter and William W“lter, or either of them, have wil-
fully made any ’false Stabement, material in the caée, that
the Jury may 1'?Je0t all e testimony of those witnesses, or
the one so making such wﬂf“uy false statement. ’

And the Court refused t give instructions from 10 to 21
inclusive.

To the refusal of said Cout ¢, give said instructions from
10 to 21 inclusive, and to the modifying of said instructions,
1, 2,3, 7,9 and 22, and refising to give the same as asked,
the said defendants, by their counsel, then and there duly
excepted.

The Jury having retired and duly considered their ver-
duct, rendered a verdict inwords and figures following, to
wit : : i

*Curcaco, Sept. 14, 1863,
“ We, the Jury, find the property in the plaintiffs.

«W.W. SHEPARD, ForemAN,
«W.J, ALLING,

« SPENCER JENNINGS,

« GAIVIN HILL,

«J B TH:ROOP,

« CARL MARGGROX,

« JoHN K. BOLAND,

« GEORGE HOOS,

« CHAS. H. BUETER,

« PAVID S. QUACKENBOSS.
« WAL FELTON,

« CHAS: H. COWAN.

T T e .
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455,

90

. ury, fi
« We, the Jury, iud the defendants, Pollock Barbour,

o1 . Robj
¢ Al:ch1baldd fs{;ess th:anflon’ Hugh Maher, H. H. Honore,
« guilty, an iMages at one cent.”

i e d
VVhelt’JuPon ;hassi:fendﬂnts counsel moved the Court for
o new trial, a0 ghed the following reasons, to wit :

Finst. That .the verdict of the Jury was contrary to the
law and the evidence,

Second. Because the Cout, erred in refusing to allow

Aaron P. Kenyon t0 be sworn as a witness in the case on
the part of the defendants,

T lird. Because the Cout erred in refusing to set aside
the default of Aaron P.Kenyon, on motion of said defend.
ants and said Xenyon, and to allow him to file pleas in said
cause, so that the jury might pass upon the issues formed by
such pleas, and if found for the said Kenyon, that he might
be introduced as a witnesfor said defendants, there being
no evidence against said Kenyon, and he having been made
a party defendant, for the purpose of depriving the said
defendants of his testimony.

Fowrth, Because the Comt erred in refusing to give
the Tenth, Eleventh, Tyelth, Thirteenth, Fourteenth, Fif-
teenth, Sixteenth, Seventeenth, Eighteenth, Nineteenth,
Twentieth and Twentyst instructions offered by the de-
fendants, and in refusing give any of said instructions so
offered.

Fifth. Because the Comt arred in giving each and every
instruction offered on the prt of the plaintiffs.

Sizth. o grred in mod.ifyiug the First,
". Because the (0 grenth and Ninth instructions

Second, Third, Fifth. Six,®
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offered by the defe‘ndants
either of said instrctio
modifications.

vand, in refusing to give each or
183 offered by defendants, without

Seventh. Becﬂa‘lsi3 the Cowrt erred in overruling the motion
of defendants t0 .em.:h‘lde the chattel mortgage offered in evi-
dence by the plaintifls oy the jury, on the ground that the .
said chattel mo1.'tgage b hecome fraudulent and void be-
fore the possession of the Property in controversy was taken

ander the same, and did g tend to show property in the
plaintiffs.

Eighth. Because the Court erved in overruling the said
defendants’ motion to exdide the testimony of Frederick
Madge, so far as the isues formed by the pleas of defends
ants, Hugh Maher, Polluk Barbour, Archibald M. Robin-
son and Henry I. Honoware concerned, because the said

defendants showed a demmd on William L. Walter only,
and not on said other defndants.

Ninth. Because the Cout erred in admitting the testi-
mony offered by plaintifiiand objected to by defendants.

Tenth. Because the Cout erred in rejecting testimony

offered by defendants andobjected to by plaintiffs.

Lleventh, Because the vadict of the Jury is against the
evidence and the law appicable to the sald case, and is
otherwise informal, insufitet and void.

p.C& I J. NICHOLS,
Atty's for Def’t., Hugh Maher.

JOHN G. ROGERS,

Att'y for P. Barbour, B Honore and A. M. Robinson.

Which motion was ovelf“led by the Court, to which de-
n \g

e .+ cart in overruling said motion for
cision and ruling of said
b=
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a new trial the said dgg

duly excepted "dants by their counsel then and
there duly e: g

wards, to y

oy aftelwa::lcll‘:’nd(; -“lt;’ on the 5th day of November,
1863, the Court xenc ledJudgment that the plaintiffs, exec.
utors and executIlX of

rty vep) Mace White, deceased, have and
retain the propervy Teployjeq ; saild cause, and also recover

of and from the said defgy, 7o Gray, John L. Wilson,
Aaron P. Kenyon, Hugy Maher, H. . Honore, Pollock
Barbour and Amhlbal(} X Robinson, impleaded with John-
anna Lienan et al., ﬂ_le“‘ damages of one cent by the jucy
found and assessed, in foy, aforesaid, and their costs and
charges in this behalf Xpended, and have execution therefor,




93

ASSIGNIRNT 0 ERRORS.

\-o‘.. —

1st. The Court beloy tred in overruling the motion of
defendants below to exqyg, from the Jury as evidence the
mortgage from Beers Walter, after the reading of the
same; and also .ﬂftel' the reading of the mortgage from
Beers to Maher, for the oo ¢ 4 g Horace White had
suffered the Property dupihed therein to remain in the
possession of the T00Ttggor after the time provided in the
mortgage for the possesion g0 to remain, and after default
had been made in the Payment of the notes therein de-
seribed.

2d. The Court belowemed in overruling the motion of
defendants below to exclude from the jury, as evidence, the
mortgage from Beers to Walter, after all the evidence in
the case had been introduwed, on the ground that the same
had become and was fimdilent and void for the following
reasons, to wit: 1st. Bemuse said White had allowed said
Beers to retain possesion of such property after he had
made default in the paynent of said notes, both in the prin.
cipal and interest. 2nd. Because said Beers had made de-
fault in the payment of itk principal and interest when the
first note became dueandwas not paid, and there was no
provision in said mortgagefor Beers to retain possession of
said property after sud default. 3rd. Because by the terms
of said mortgage all the motes b'ecame du? upen the happen.
ing of certain contingeneia, .wluch the ev1d'ence showed had
happened, 4th Beoar® gid Horace White allowed Beers
to retain possession of Sil MOYIgAZe property, & il
time it ag provided for {fio remain in his possess'lon.. 5th.
Because White gllowel sald. 1]l)ropert:yrto ‘1'ev1.nfz.m n the
BoRssion of W 18 Wa']‘e" without any provision in the

mortgage first go to remi*
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33. In. giVing the lst
plaintiffs below and e&ch, 2nd, 3rd and 4th instructions of
of them.

In refusing fh, .. ‘ |

1831?1]1%]1, L agn d]ielst(?th, 11th, 12th, 15th, 16th, 17th,
Y ¢ . uInsty 3

and in refusing to givg tach of :;itzlo?sszﬁl‘j;ge;lsdants bglow,

5th. In refusing to give 1,
' e Ist and 7th instructi
defendants below, as ofered. and in oiving t} it
] ;- » the same a
modified. glving S

6th. In mStr“Ctm’a" the Jury that said White was n(‘>t
bound to take possessioyof ¢,:9 property till the last note
became due, and thathehyq 1,56 election to take possession
when said first note beepe due, but might waive his right
and wait until said lastmfe hecame due, and in refusin; to
instruet the Jury thatsilmortgage became frandulent be-
fore all of said notes heume due.

7th. In submitting thequesiion to the Jury, as to what
would be a reasonable tine for the mortgagee to take pos-
session of the property.

8th. In refusing to iMmct the Jury that, if they be. -
lieved from the evidemethat A. P. Kenyon & Co. were
the owners of the propefy in question, and induced said
Maher to lease the AdunHouse to Beers by holding Beers
out as the owner of flt property, that they would be
estopped as against the daim of Maher on hi.s mortgage
given by Beers to cecesid lease from resuming title to
meastf said mortgage from Beers to
m the evidence that said mort-

gage was made for the pujose of enabling them to resume
title to Saidl oropri if made for such purpose, said
¢ )

mortgace would ] fmm]m"’"t and void as to the mortgage
ge would be -

to said Maher.

sald property by
Walter, if they believed®
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th. In refusing toj R

we?"e bound to give t et the Jury that Plaintiffs below
call upon him t0 exey °Toner 4 hopq before they coulq

1 ere delayed g *the Writ; and that, if the plaintiffs
be‘ow‘:;V b fﬁiling ltx 18 in obtaining possession of the
PIoperay. 27 fir | Bive 5 bond to the Coroner, the
mortgage became m“d“lent and void ’

. 10th. 'Inv lzlf;usm 't Wtruct ¢he ury that, if they be-
lieved from 'e evld&"“et at the mortgage offered 1y
el elven 0 g, W and protect the Property o)f
Beersifom claims 81l m, and that the claim secured
by the mortgage to N

' Was one of those claims said
plaintiffs would not bay, e i

from said Maher by ey
Walter.

right to take saiq property
of said mortgage from Beers to

11th. In refuing to bt the J ury that the said Horace
White acquired by Sl sonmens only such title to the
property as said Willalag pefore such assignment tag
made. And if the titlyg William Walter was fraudulent,
as to the claim of said Mler, then the title of said Horace
‘White was also fraudilais to the claim of sajd Mabher.,

12th. In having the lmges assessed against the other
defendants, and rendeigjilgment in the cause without
entering the default of Miam L. Walter who was served

with process.

13th, In entering theddnlt of Aaron P, Kenyon, after
the death of Hoprace Wikand while there wag no plain_
tiffs of record in the aedd in refusing to set aside the

default of said Kenyon.

in said cause without enteriy o

. . t
14th. In entering julg” ts, not served, and while they

. il
a nolle prosequi as to 0" -
were still parties to the*
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15th. In allowing Wi
witness in said case,, 1am Walter to be examined as a
below. dnst the objections of defendants

16th. In ovel'ru]iug . _
et ¢ motion of defendants below for a

17th. In refusing

. tlloyw , > - .
amined as a witness, W Aaron P. Kenyon to be ex-
18th. For that the Verdict of the

: . : Jury was manifestly
against the evidence iy g, Rase.

19th. For that the vaiet of the J ury was for the plain-

tif'fs and against the defndants on said pleas of non detinet,
without proof of a deumd for the property.

20th, For refusing ballow defendants below to introduce
in evidence said writsofattachments and executions levied
upon said property befire said suit was commenced.

91st. In overruling dékndants objection to the question
of plaintiffs to GeorgeB Walter, calling for irrevalant and
hearsay testimony.
D.C. & I. J. NICHOLS,
Atty’s for Plaintiffs in Error.
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STATE OF ILLINOIS, | e gua b BN
SUPREME COUR®E. > The Leople of the State of IMineis,
To the Sheriff of / ______________________________________________ County, GREETING :
gm HNET, ez //0 Mc'om»/ and /&?'06'06’6/ 7gs, and alss in the tendition %
e /tmﬁmcm@ ofo @ //4/ ca m/zw/ wad on the... dj WW ..................................

%meé) / 2. _____ .E é&wy s /ém //g zm/ e/ //éma/ﬂ /&/zmcﬁ/ :

Lanae B HOLE, sopecntip off Menaaecdionleo oo .
/&/am’%ﬂg, fma’ Qd//(&v% ﬂWa r%%t/f/ '/ﬂ/

%LIA/\7 #9@ ............... e O /%M///L Y T LR . AN

/@%Q PSR o T il

a //gﬂ(/améﬁ____, ot 03 sl that mane /24/ 77079 Aath 472/(’2%’725(/ /0 e on, 147 o/
the said..

................................................................ ad we ale 47/027735’(// /@«

/'wzyz/ G AR S e ol ety o e e vecord and /zzomca’m/d 0//
cwhoch saiid ac//rmwz/g we' Kave' cawsed o b %ozy//ﬂ» cnto 0w /&/cmy
%ozae/o 0/5) the Hats 0// e 1o, af ﬁfldl&‘ﬂ /c///aw the rw/ ced z‘/ea%/r

lo coreec/s Uhe croos tn the dame tn due /om; @nd mannecs, accto/ Ly lo law -

Thewefare, e fFommand /Y eu, hat /y /00(/ and to za/z/ men 0/
o %omz{} o, yn/g notice lo e said. L1l

thak, /"{7‘,— e __ s de and a//zeaz e /Ma //a ﬁd/aced % out sad
e yzecﬁw %0//2/ aln e neat leemy 0/ dad ém&r/ /0 be Holdenw af Oltawa,

i saud SHatle, on He %tdl @cd(/cz?//_) a//wo e thed @//om/a%) (72 Q”//zfz/
@'/ J i 2 { o 7 %az //ﬂ mco'm/ a%r//&mc&ec/&yd (///o,mdmd{ and //y eltoed
(zJay?zeo’ % P, £oy shall see / and //,}Z//c,o lo de an? eccecre
zzx/ir/ 928 Couwel J/a// 0edod® i) s /c/zz/// and /(uy /ca //cw/ Ueer Lhe
na@mned a// those’ ‘//}O whom 1 o shatl, /ww the sacd. L L

notice, /f/&f/ér with thes wrd,

Witwess, The Jon. Pinkney I Allker, Ghief fusiice of aus
said Baust, and the Jeal theteof, at Ollawa, this &2 /. ’¢:.
day of farnecnzg .. in the year of aus Lard Une
Fhausand Fight Hundred and Fixly-

AHlerle of the Tuhienie Court,
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Lowr and others, the
perior Court of Caieazo, Wi
pcudini;m gudd Saprome Courts
1 kaciay D Leen diy B 1 lerein

| iy of Ui dext tevn ol said
1 atOltawa, in said state, on §
Monday in April next, accorning to
g.nppaus by ‘aﬁ:-llu{l on tits m tlmﬁ

upreme Court, that the sail Hamilton W
] “'lliite' 'am‘u‘l" Afx‘_dre\\' . .\\"%ﬁm execulors, i
White execuitis of Homee Wlite decenses are 1
o0 New Youk and pot residents of the

Wi faly ey

Now tii nﬁ’m (Lo seid Iamilton White, Horaco
L Whic , Andro .“'himm-u&o&{? and Clava D. Whito
executrix of Horace White deceased, the suild defendants.
in error, whose non resitlence appears s utoresuid,

not.fivd beture the Just

| (day vi January, A.;D’. ii‘an‘?. - o
3 i 7 psi £LAND, Cl
DG, & 1 3. Nicliotes, Alty's. for Diaintif)s in e
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Printed by Rounds & James, 40 State St., Chicago.

SUPREME COURT OF ILLINOLS.

THIRD GRAND DIVISION,}
April Term of S. Court Ill,, 18865.

I—Iamilton ‘W hite, et al,

Bn‘:\-‘»‘n“b‘,
Defls tneroon

SiEh WRIT OF ERROR.

e N

Brief of the A-ppellees.

Defts iNn erxYor.

The facts in the case are as follows:

In May, 1858, one, Lewis P. Beers, being indebted to William Walters, in
in the sum of $20,000, gave his four promissory notes, payable to the order
of said Walters, for $5,000 each, due in two, four, six, and eight months
from date, ard payable at the Metropolitan Bank in New York city. This
indebtedness of $20,000 from Beers to Wm. Walters, grew out of money and
property furnished by said W. Walters to said Beers, to purchase the furni-
ture of the Adams House in Chicago—the said Beers being at that time in- -
solvent, or without ability to make the purchase. To secure the notes in
question, Beers made a chattél mortgage upon the same property, to pur-
chase which the means were furnished by Walters as above, to wit, the fur-
niture of, the Adams Tlouse; the notes and chattel mortgage were duly made
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and delivered by L. P. Beers to Wm. Walters. The last note ‘matured on

the 29th of January, 1859, and with three days of grace, as it was payable
in New York city, would be due on the 1st day of February, 1859.

Subsequently, and before the maturity of the notes in question, [on the
8th of June, 1858,] Wm. Walters being largely indebted to Horace White,
of Syracuse, N. Y., for the money advanced by Walters to Beers, duly as-
signed the notes and chattel mortgage given by Beers to Walters, to Horace
White.

None of the notes were paid on their becoming due, and on the 2d day of
February, 1859, the day after the maturity of the last note, Horace White,
(appellee,) replevied the property embraced in the chattel mortgage, so as-
signed as above. The chattel mortgage was in the ordinary form, and con-
tained provision that the mortgagor (Beers,) should retain possession of the
property in question, that the mortgage should be void on payment of the
four $5,000 notes described therein, and contained this further condition and
provision, to wit: ¢Provided, also, that it shall be lawful for the said Lewis
« P, Beers, his heirs, executors and administrators, to retain possession of
« the said granted property, and at his own expense to keep and use and en-
¢ joy the same, until Lewis P. Beers, or his heirs, executors, administrators,
¢ or assigns, shall make default in the payment of said sums of money above
« gpecified, either in principal or interest, at the time or times, and in the
¢ manner hereinbefore contained, or unless the said Wm. Walter, or his as-
« signs, shall fear diminution, removal or waste, for want of proper care, or
< if the said party of the first part shall sell, or assign, or attempt to sell or
« assign said goods and chattels, or any part thereof, or if any writ issued
¢ from any court shall be levied on any part of the above described goods and
« chattels, that then, and in any of the aforesaid cases, all of said notes,
¢« both principal and interest, shall become due and payable, and the said
« party of the second part, his heirs, executors, administrators, and assigns,
¢ agents and attornies, or any of them, may ELECT thereupon, to take posses-
< sion of the said property ; and for that purpose may pursue the same, or
«any part thereof wherever it may be found, and also may enter any of the
« premises of the said party of the first part, with or without force, or pro-
¢ gess of law, whenever the said goods or chattels may be, or be supposed to
« he, and search for the same, and if found take possession of and remove
« and sell and dispose of said property, or any part thereof, at public auction

. ¢ to the highest bidders, &e.”

The above quotation, from the provisions and conditions of the chattel
mortgage, contains all that will be needed to present the legal questions in-
volved in this case fairly to the court; and it is claimed by the appellee that
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according to the terms and conditions of the chattel mortgage, the appellec

had the full right to waive a forfeiture until the last note was due. Under

the terms and conditions of the chattel mortgage in question, the legal ques-

tion was raised by the appellants on the trial of the case below, that the

mortgagee or his assignee was bound to take possession of the property de-
scribed in said mortgage, on the maturity of the first note. There were four
notes, due in two, four, six and eight months from date. ‘The appellee did
not take possession until the fourth or last note matured, and we, in behalf of
the appellee, submit, - '

I

That the fair and legal construction of the provisions and conditions of the
chattel mortgage in question, leave the question of tiime where the mortga-
gee or the assignee of the chattel mortgage shall take possession of the
property designated therein, wholly at the election of such party. That is
before the maturity of the last note; after the last note 78 due, then we must
take possession tmmediately.

The reading of the provision in the mortgage is, “that then, and in any
« of the aforesaid cases, all of said notes, both principal and interest, shall
¢ hecome due and payable, and the said party of the second part, his heirs
¢« and assign, agent or attorney, or any of them, may elect thereupon to take
< possession of the said property.”  The position of the appellee is, that the
property [named in the mortgage,] remained where it was agreed it should
be, in the possession of the mortgagor, until the fourth or last note became
due, and we then elected to take possession, and that it depended wholly upon
our election whether we should take possession before the last note matured.

To sustain this view of the case, we refer the court to the case of Beach
vs. Derby, 19th Tl R., p. 622. This case presents the same doctrine as
“above claimed by us, as decided by this court. On page 622, the court say:
¢«Such levy of itself, however, did not at once mature the notes, but it only
“gave the right to the mortgagees to declare them due, until that affirmative
« gt was done, the rights, duties, and obligations of all parties remained
¢« precisely the same as if the mortgage had contained no such provision.”
And further along in the same case, the court say: “This right to hasten
¢ the maturity of the notes, and thereby acquire an immediate right to the
¢« possession of the property, was passed to Derby (the assignee) by the
¢ assignment of the mortgages.” :
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It would seem that the doctrine of this case is decisive upon the point.
And upon principle, when the question of election, or when the instrument
in question is adjudged to remain in the same manner binding, until some act
is done, or declared: we refer to the following cases: Chrisman vs. Miller et
al, 21 11 R. p. 236. In this case the court says: ¢ That lapse of time with
¢ non-performance does not of itself obliterate the contract, so that neither
¢« party has any right, as after the expiration of the time and non-perform-
¢ance, the vendors had a right still to treat the contract as subsisting. The
¢ clause of forfeiture was put in for their benefit and security, and did not
¢ release the purchaser from his covenant to pay, tll the covenantees choose
“to avail themselves of that clause. Till then, the rights and liabilities re-
“mained the same as if mo such clause was in the contract.”

Again, we submit, the case is similar in principal to a clause in a lease,
where the lessor is authorized to declare the lease ended, and to re-enter and
take possession, in case of the non-payment of rent, as agreed in the lease;
in all such cases the lessor must declare his election, and until then, the lease
is voidable only, and not void; and the lessor must declare his election as in
the case at bar. '

Vide case of Stuvesant vs. Davis, 9th Paige’s Chancery Reps.,
p- 481; also Amsby vs. Woodward, 6th Barn. & Cress., 519
Dalkin vs. Cope, 2d Russell's Reps., 174 ; also Reid vs. Par-
sons, 2d Chit., 247 ; Doe vs. Baucks, 4 Barn. & Ald., 401;
Ride vs. Farr, 6th Maule & Selw., 121.

And it is submitted, that in all cascs, whether the provision is in a chattel
mortgage, or in a lease, or in a contract for land, where the payments are to
be made by instalments, and where forfeiture may be made by the mortagee,
or lessee, or obligee, at his election, yet, in all such cases, the instrument is
only voidable, and not void, in case of failure on the part of the lessee, &c.,-
and the property, or rights of parties, remain in statu quo, until the party in
whom the power is vested elects to declare the forfeiture, and, in this case,
the property described in the chattel mortgage would remain in possession of
the mortgagor until the mortgagee made his election to declare all the notes
due, and then-he would be compelled to take possession, and not otherwise,
until the 2d of February, when he did take possession.

And the appellee contends that, in all such cases, where the terms of the
instrument leave it optional with the mortgagor or lessor to declare such instru-
ment forfeited, on the happening of any given event therein specified, that
such provision or condition is only inserted for the denefit of such party, and
to add to his security under the instrument, and it is for ks benefit to declare
the instrument forfeit. The other party to the contract cannot complain



that the forfeiture is not declared,-or to apply the doctrine of the above
cases to the point in question. ;

It was not the province of the mortgagor to complain, or take advantage
of the fact that the mortgagee, or his assignee (Horace White), did mot
declare the whole debt due under the conditions of the mortgage. When
the first note became due and was unpaid, the owner of the mortgage had an
election to do so, or not, and if he did not declare his election, the property
remained in the possession of the mortgagor, as provided in the mortgage,
until the Zast note matured.

The mortgage can only become absolute, and the obligations and rights of
all parties become fixed and certain, under such provision as are found in
almost all chattel mortgages now ¢n use, so that all parties can safely resort
to such securities, and can safely rely upon them as securities well defined
and adjudicated upon by courts of law, by giving the construction to them
a8 is claimed by the appellee, to wit., that the mortgagee may at Ads election
hasten the maturity of the mortgage debt by so declaring, ¢f %e chooses so
‘to do, and then he is bound to take possession of the property named in such
mortgage, when he so elects, on the happening of any event named in the
mortgage. Again, we submit, that the very terms of this proviso—the
language used— may elect,” in itself presupposes that the mortgagee must
exercise a volition, not a compulsion. And the deduction follows legitimately,
if he may elect to do a thing, he may elect not to do it; hence we contend
that the language used allows only the construction we claim.

* And we call the attention of ‘the court to the consequences which must or
may follow in giving the construction claimed by the appellants. ;

According to their theory, the conditions are absolute, and in the happen-
ing of any one of the contingencies therein named, possession of the property
must be hanged or the mortgage is forfeited. Now, possession of the pro-
perty is provided for in the mortgage, to be and remain in the mortgagor
until the happening of either of the following events: 1st. Default of pay-
ment of first note. 2d. Unless the mortgagee shall fear diminutions. 3d.
Removal. 4th. Waste for want of proper care. 5th. If mortgagor shall
sell, or attempt to sell, or assign said goods, in whole or in part. And, 6th.
Or, if any writ from any court shall be served on any part of said goods
named in said mortgage, then, according to the theory of appellants, the
conditions of the same are broken, and the time has come when the mort-
gagee, or his assigns, must take possession, or the security is gone. Now,
there are six provisions, above enumerated, which the holder of all such
paper security must watch day and night, no matter who is the owner of the
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mortgage, nor where he is at the time, nor where the property is, nor what
kind of property is called for; yet, during the life of the mortgage, the
owner of the same must follow, from day to day, this property, and daily
and hourly watch the same, and see that none of the contingences above
have happened. Suppose the mortgagor should take this property out of the
State, no matter, fearing waste, or a sale, or diminution, or anything else, in
fact, everything, the owner must follow on, and must take possession nolens
volens.

Will it not be apparent that the consequences of such interpretation ren-
ders all such kind of security wholly worthless? Securities, too, which enter
largely into the relations of business men in every department of life. This
construction admits of no qualification, for the forfeiture is just as peremp-
tory on the happening of one of the above contingences as another, just as
much if a writ shall be levied as on the maturity of a note.

Now we submit in conclusion upon this point, that no such doctrine can be
sustained by the Court, not only because it was evidently never so intended
by the parties, but because it would be impossible to do justice to parties un-
der such construction, or to carry into effect such construction. How many
times could some one or more of the events enumerated take place, and no
person interested as assignee or otherwise, be able to know, or learn the fact 2
A writ may be levied—waste be committed—a removal of the property be
consummated, and under such circumstances as to preclude any knowledge
of the same by the party in interest. How could the assignee of this mort-
gage, who lived in New York State, and the property consisting of the whole
furniture of a first class hotel in Chicago, [a list of which will fill a quire of
paper,] how could he know of all the above facts, or any one or more of them
as having transpired? Yet the want of knowledge will not excuse, for if the
doctrine is good for anything, it goes the whole length. The happening of
any one event above specified, is just as fatal as though they all had hap-
pened ; and though the party is ignorant of the same, aye, though it were
physically impossible for him to know of the occurrence, yet his security is
gone, and he all the time innocent of all the surroundings.

No. The simple meaning of all those provisos and contingences is, that
the party may elect to declare the mortgage forfeited on their happening. Tt
is an act of volition on his part, and until he exercises that volition, until
he declares his election, then the property remains as provided in the mort-
gage. There is a time fixed in the mortgage when he knows he must take
possession, to wit: when the last note matures—until then he may safely rest ;
before then he mey elect, if the case warrants it, to hasten the maturity of
all the notes; or, if a provision has been violated, he may then take pos-
session, but not unless he elects so to do. Any other construction would be
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abhorant to common sense, or common justice, and we shall need no legal
precedents to guide us to this conclusion; and should authority be found
against us, we should earnestly invoke the Court to overrule them.

II.

The Appellee further submits, that he took possession of the property
embraced in the chattel mortgage, as soon as the terms and conditions of the
mortgage required that he should.

The last note matured on the first day of February, 1859, with the three
days of grace added—that is the note was made payable at the Metropolitan
Bank, in New York city, and the three days of grace would of course be
added, and then the note would be due on the first of February, 1859.

That the three days of grace should be added, we refer the Court to the
following cases:

Wood vs. Carl, 4th Met. R., 202, when the Court (Shaw, Justice,) said,
« We consider it well settled, that by the General Law Merchant, which is a
< part of the common law as prevailing throughout the United States, in the
¢ ghsence of all particular contract or special custom, three days of grace are -
« allowed on bills of exchange and promissory notes; and when it is relied
¢ on that no grace is allowed, or any other time of grace than three days, it
«is an exception to the general rule, and the proof lies upon the party mak-
“ing it. In the absence of proof to the contrary, the legal presumption
«is, that in every State in the Union, three days of grace are allowed by
¢Jaw on bills of exchange and promissory notes.”

5%5 ! Vide 4th Metcalf, R., 203.
Hogan vs. Cuyler, 8 Cow. R., 203.
Bank of Alexandria vs. Swann, 9th Peters R., 83, .
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This doctrine is so well. settled, that an apology is due to the Court for
alluding to it.

III.

It will be contended by the appellants that the appellee did not take pos-
session of the property in question as soon as he could after the notes
matured.

To this we reply, that the last note matured on the 1st day of February,
1859. On the 2d day, we made demand, issued our writ of replevin, filed
our bond, as required by statute, and reduced the property to possession as
soon as possible; and though the officer could not actually take possession
and remove the property in one or two days, yet he did so just as soon 4s
under the circumstances he could.

Tt will be recollected that the property in question was all the furniture of
the Adams House, in Chicago, and consisted of all and singular the furniture
of this large hotel, from cellar to garret, and in scheduling and counting off
the different rooms in a first class hotel in Chicago, when in fact, as appears
by the record returned in this case, that the schedule will fill one full quire
of foolscap, wWe submit that in taking possession, and removing such kind of
property, and in executing the writ fully, we bring ourselves within. the
decisions of this State, and that we reduced this property to possession as
soon as physically possible, which is all required, vide case of Reed vs. Eames,
19th TIL R., p. 594, where the court say:  What would be deemed a reason-
< gble time must be determined by the situation of the parties, their vicinage
« and facilities of intercourse. No general rule can be laid down for such

¢ cases.”’

IV.

The appellee submits that in the case at bar there has been no rule of law
or equity violated by the Court below, and the effort made in this case to set
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up any question of fraud is simple folly. The real party in interest, Horace
White, advanced every dollar, in fact, through his loan of $5,000 of money
to Walters, to make the cash payment for the furniture of the Adams House,
and the balance was the indebtedness of Walters to White for moneys before
then loaned to Walters by White. Hence, though Beers made the purchase
of the property covered by the chattel mortgage in his own name, yet the
real parties in intrest were those who furnished the money ; and there can be
no dispute as to who they were. Beers was a bankrupt throughout, and did
not of his own resources furnish one dollar; and he, of all persons, could
make no complaint, nor can Mayer, the party acting in his name in this

Record. »
s
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The facts in the case are as follows:

In May, 1858, one, Lewis P. Beers, being indebted to William Walters, in
in the sum of $20,000, gave his four promissory notes, payable to the order
of said Walters, for $5,000 each, due in two, four, six, and eight months
from date, ard payable at the Metropolitan Bank in New York city. This
indebtedness of $20,000 from Beers to Wm. Walters, grew out of money and
property furnished by said W. Walters to said Beers, to purchase the furni-
turc of the Adams House in Chicago—the said Beers being at that time in-
solvent, or without ability to make the purchase. To secure the notes in
question, Beers made a chattel mortgage upon the same property, to pur-
chase which the means were furnished by Walters as above, to wit, the fur-
niture of the Adams House; the notes and chattel mortgage were duly made
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and delivered by L. P. Beers to Wm. Walters. The last note matured on

the 29th of January, 1859, and with three days of grace, as it was payable
in New York city, would be due on the 1st day of February, 1859.

Subsequently, and before the maturity of the notes in question, [on the
8th of June, 1858,] Wm. Walters being largely indebted to Horace White,
of Syracuse, N. Y., for the money advanced by Walters to Beers, duly as-
signed the notes and chattel mortgage given by Beers to Walters, to Horace

White.

None of the notes were paid on their becoming due, and on- the 2d day of
February, 1859, the day after the maturity of the last note, Horace White,
(appellee,) replevied the property embraced in the chattel mortgage, so as-
signed as above. The chattel mortgage was in the ordinary form, and con-
tained provision that the mortgagor (Beers,) should retain possession of the
property in question, that the mortgage should be void on payment of the
four $5,000 notes described therein, and contained this further condition and
provision, to wit: Provided, also, that it shall be lawful for the said Lewis
« P. Beers, his heirs, exccutors and administrators, to retain possession of
« the said granted property, and at his own expense to keep and use and en-
¢ joy the same, until Lewis P. Beers, or his heirs, executors, administrators,
¢ or assigns, shall make default in the payment of said sums of money above
« gpecified, either in principal or interest, at the time or times, and in the
« manner hereinbefore contained, or unless the said Wm. Walter, or his as-
¢ signs, shall fear diminution, removal or waste, for want of proper care, or
< if the said party of the first part shall sell, or assign, or attempt to sell or
¢ agsign said goods and chattels, or any part thereof, or if any writ issued
¢ from any court shall be levied on any part of the above described goods and
« chattels, that then, and in any of the aforesaid cases, all of said notes,
« hoth principal-and interest, shall become due and payable, and the said
« party of the second part, his heirs, executors, administrators, and assigns,
_ “agents and attornies, or any of them, may ELECT thereupon, to take posses-
« gion of the said property ; and for that purpose may pursue the same, or
« any part thereof wherever it may be found, and also may enter any of the
« premises of the said party of the first part, with or without force, or pro-
« cess of law, whenever the said goods or chattels may be, or be supposed to
«be, and search for the same, and if found take possession of and remove
« and sell and dispose of said property, or any part thereof, at public auction
« to the highest bidders, &e.”

The above quotation, from the provisions and conditions of the chattel
mortgage, contains all that will be needed to present the legal questions in-
volved in this case fairly to the court; and it is claimed by the appellee that
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according to the terms and conditions of the chattel mortgage, the appellee
had the full right to waive a forfeiture until the last note was due. Under
the terms and conditions of the chattel'mortgage in question, the legal ques-
tion was raised by the appellants on the trial of the case below, that the
mortgagee or his assignee was bound to take possession of the property de-
scribed in said mortgage, on the maturity of the first note. There were four
notes, due in two, four, six and eight months from date. The appellee did
not take possession until the fourth or last note matured, and we, in behalf of

the appellee, submit,

L.

That the fair and legal construction of the provisions and conditions of the
chattel mortgage in question, leave the question of Zime where the mortga-
gee or the assignee of the chattel mortgage shall take possession of the
property designated therein, wholly at the election of such party. That is,
before the maturity of the last note; after the last note 28 due, then we must
take possession immediately.

The reading of the provision in the mortgage is, that then, and in any
« of the aforesaid cases, all of said notes, both principal and interest, shall
«become due and payable, and the said party of the second part, his heirs
« and assign, agent or attorney, or any of them, may elect thereupon to take
« possession of the said property.”  The position of the appellee is, that the
property [named in the mortgage,] remained where it was agreed it should
be, in the possession of the mortgagor, until the fourth or last note became
due, and we then elected to take possession, and that it depended wholly upon
our election whether we should take possession before the last note matured.

To sustain this view of the case, we refer the court to the case of Beach
vs. Derby, 19th 1. R., p. 622. This case presents the same doctrine as
above claimed by us, as decided by this court. On page 622, the court say:
«Such levy of itself, however, did not at once mature the notes, but it only
“gave the right to the mortgagees to declare them due, until that affirmative
« get was done, the rights, duties, and obligations of all parties remained
¢ precisely the same as if the mortgage had contained no such provision.”
" And further along in the same case, the court say: “This right to hasten
¢ the maturity of the notes, and thercby acquire an immediate right to the
“possession of the property, was passed to Derby (the assignee) by the
¢ assignment of the mortgages.”
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It would seem that the doctrine of this case is decisive upon the point.
And upon principle, when the question of election, or when the instrument
in question is adjudged to remain in the same manner binding, until some act
is done, or declared: we refer to the following cases: Chrisman vs. Miller et
al, 21 T11. R. p. 286. In this case the court says: ¢ That lapse of time with
¢ non-performance does not of itself obliterate the contract, so that neither
« party has any right, as after the expiration of the time and non-perform-
¢ance, the vendors had a right still to treat the contract as subsisting. The
« clause of forfeiture was put in for their benefit and security, and did not
«release the purchaser from his covenant to pay, till the covenantees choose
“to avail themselves of that clause. Till then, the rights and liabilities re-

<« mained the same as if no such clause was in the contract.”

Again, we submit, the case is similar in principal to a clause in a lease,
where the lessor is authorized to declare the lease ended, and to re-enter and
take possession, in case of the non-payment of rent, as agreed in the lease ;
in all such cases the. lessor must declare his election, and until then, the lease
is voidable only, and not void; and the lessor must declare his election as in
the case at bar.

Vide case of Stuvesant vs. Davis, 9th Paige’s Chancery Reps.,
p- 431; also Amsby vs. Woodward, 6th Barn. & Cress., 519;
Dakin vs. Cope, 2d Russell's Reps., 174 ; also Reid vs. Par-
sons, 2d Chit., 247 ; Doe vs. Baucks, 4 Barn. & Ald., 401;
Ride vs. Farr, 6th Maule & Selw., 121.° :

And it is submitted, that in all cases, whether the provision is in a chattel
mortgage, or in a lease, or in a contract for land, where the payments are to
be made by instalments, and where forfeiture may be made by the mortagee,
or lessee, or obligee, at his election, yet, in all such cases, the instrument is
only voidable, and not void, in case of failure on the part of the lessee, &ec.,
and the property, or rights of parties, remain in statu quo, until the party in
whom the power is vested elects to declare the forfeiture, and, in this case,
the property described in the chattel mortgage would remain in possession of
the mortgagor until the mortgagee made his election to declare all the notes
due, and then he would be compelled to take possession, and not otherwise,
antil the 2d of February, when he did take possession.

And the appellee contends that, in all such cases, where the terms of the
instrument leave it optional with the mortgagor or lessor to declare such instru-
ment forfeited, on the happening of any given event therein specified, that
such provision or condition is only inserted for the denefit of such party, and
to add to his security under the instrument, and it is for his benefit to declare
the instrument forfeit. The other party to the contract cannot complain
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that the forfeiture is not declared, or to apply the doctrine of the above
cases to the point in question.

Tt was not the province of the mortgagor to complain, or take advantage
of the fact that the mortgagee, or his assignee (Horace White), did mot
declare the whole debt due under the conditions of the mortgage. When
the first note became due and was unpaid, the owner of the mortgage had an
election to do so, or not, and if he did not declare his election, the property
remained in the possession of the mortgagor, as provided in the ‘mortgage,
until the last note matured.

The mortgage can only become absolute, and the obligations and rights of
all parties become fixed and certain, under such provision as are found in
almost all chatiel mortgages now #n use, so that all parties can safely resort
to such securities, and can safely rely upon them as securities well defined
and adjudicated upon by courts of law, by giving the construction to them
as is claimed by the appellee, to wit., that the mortgagee may at Ais election
hasten the maturity of the mortgage debt by so declaring, ¢f ke chooses so
‘to do, and then he is bound to take possession of the property named in such
mortgage, when he so elects, on the happening of any event named in the
mortgage. Again, we submit, that the very terms of this proviso—the
language used— may elect,” in itself presupposes that the mortgagee must
exercise a volition, not a compulsion. And the deduction follows legitimately,
if he may elect to do a thing, he nay elect not to do it; hence we contend
that the language used allows only the construction we claim. ‘

And we call the attention of the court to the consequenceS which must or
may follow in giving the construction claimed by the appellants.

According to their theory, the conditions are absolute, and in the happen-
ing of any one of the contingencies therein named, possession of the property
must be changed ox. the mortgage is forfeited. Now, possession of the pro-
perty is provided for in the mortgage, to be and remain in the mortgagor
until the happening of either of the following events: lst. Default of pay--
ment of first note. 2d. Unless the mortgagee shall fear diminutions. 3d.
Removal. 4th. Waste for want of proper care. 5th. If mortgagor shall
sell, or attempt to sell, or assign said goods, in whole or in part. And, 6th.
Or, if any writ from any court shall be served on any part of said goods
named in said mortgage, then, according to the theory of appellants, the
conditions of the same are broken, and the time has come when the mort-
gagee, or his assigns, must take possession, or the security is gone. Now,
there are six provisions, above enumerated, which the holder of all such
paper security must watch day and night, no‘matter who is the owner of the
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mortgage, nor where he is at the time, nor where the property is, nor what
kind of property is called for; yet, during the life of the mortgage, the
owner of the same must follow, from day to day, this property, and daily
and hourly watch the same, and see that none of the contingences above
have happened. Suppose the mortgagor should take this property out of the
State, no matter, fearing waste, or a sale, or diminution, or anything else, in
fact, everything, the owner must follow on, and must take possession nolens

volens.

Will it not be apparent that the consequences of such interpretation ren-
ders all such kind of security wholly worthless? ~Securities, too, which enter
largely into the relations of business men in every department of life. This
construction admits of no qualification, for the forfeiture is just as peremp-
tory on the happening of one of the above contingences as another, just as
much if a writ shall be levied as on the maturity of a note.

Now we submit in conclusion upon this point, that no such doctrine can be
sustained by the Court, not only because it was evidently never so intended
by the parties, but because it would be impossible to do justice to parties un-
der such construction, or to carry into effect such construction. How many
times could some one or more of the events enumerated take place, and no
person interested as-assignee or otherwise, be able to know, orlearn the fact 2
A writ may be levied—waste be committed—a removal of the property be
consummated, and under such circumstances as to preclude any knowledge
- of the same by the party in interest. How could the assignee of this mort-
gage, who lived in New York State, and the property consisting of the whole
farniture of a first class hotel in Chicago, [a list of which will fill a quire of
paper,] how could he know of all the above facts, or any one or more of them
as having transpired? Yet the want of knowledge will not excuse, for if the
doctrine is good for anything, it goes the whole length. The happening of
any one event above specified, is just as fatal as though they all had hap-
pened ; and though the party is ignorant of the same, aye, though it were
physically impossible for him to know of the occurrence, yet his security is
gone, and he all the time innocent of all the surroundings.

No. The simple meaning of all those provisos and contingences is, that
the party may elect to declare the mortgage forfeited on their happening. It
is an act of volition on his part, and until he exercises that volition, until
he declares his election, then the property remains as provided in the mort-
gage. There is a time fixed in the mortgage when he knows he must take
possession, to wit: when the last note matures—until then he may safely rest ;
before then he mey elect, if the case warrants it, to hasten the maturity of
all the notes; or, if a provision has been violated, he may then take pos-
session, but not unless he elects so to do. Any other construction would be
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abhorant to common sense, or common justice, and we shall need no legal
precedents to guide us to this conclusion; and should authority be found
against us, we should earnestly invoke the Court to overrule them.

II.

The Appellee further submits, that he took possession of the property
embraced in the chattel mortgage, as soon as the terms and conditions of the
mortgage required that he should.

The last note matured on the first ‘day of February, 1859, with the three
days of grace added—that is the note was made payable at the Metropolitan
Bank, in New York city, and the three days of grace would of course be
added, and then the note would be due on the first of February, 1859.

That the three days of grace sh§uld be added, we refer the Court to the
following cases:

Wood vs. Carl, 4th Met. R., 202, when the Court (Shaw, Justice,) said,
«We consider it well settled, that by the General Law Merchant, which is a
« part of the common law as prevailing throughout the United States, in the
« ghsence of all particular contract or special custom, three days of grace are
« gllowed on bills of exchange and promissory notes; and when it is relied
¢ on that no grace is allowed, or any other time of grace than three days, it
¢“ig an exception to the general rule, and the proof lies upon the party mak-
“ing it. In the absence of proof to the contrary, the legal presumption
¢ig, that in every State in the Union, three days of grace are allowed by
«Jaw on bills of exchange and promissory notes.”

) 7ide 4th Metcalf, R., 203.

7 Hogan vs. Cuyler, 8 Cow. R., 203.
Bank of Alezandria vs. Swann, 9th Peters R., 33, .
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This doctrine is so well settled, that an apology is due to the Court for
alluding to it.

ITI.

Tt will be contended by the appellants that the appellee did not take pos-
session of the property in question as soon as he could after the notes
matured.

" To this we reply, that the last note matured on the 1st day of February,
1859. On the 2d day, we made demand, issued our writ of replevin, filed
our bond, as required by statute, and reduced the property to possession as
soon as possible; and though the officer could not actually take possession.
and remove the property in one or two days, yet he did so just as soon as
under the circumstances he could.

Tt will be recollected that the property in question was all the furniture of
the Adams House, in Chicago, and consisted of all and singular the furniture
of this large hotel, from cellar to garret, and in scheduling and counting off
the different rooms in a first class hotel in Chicago, when in fact, as appears
by the record returned in this case, that the schedule will fill one full quire
of foolscap, we submit that in taking possession, and removing such kind of
property, and in executing the writ fully, we bring ourselves within the
decisions of this State, and that we reduced this property to possession as
soon as physically possible, which is all required, vide case of Reed vs. Eames,
19th Il R., p. 594, where the court say . ¢« What would be deemed a reason-
« gble time must be determined by the situation of the parties, their vicinage
« and facilities of intercourse.” No general rule can be laid down for such
“cases.”

IV.

The appellee submits that in the case at bar there has been no rule of law
or equity violated by the Court below, and the effort made in this case to set
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up any question of fraud is simple folly. The real party in interest, Horace
White, advanced every dollar, in fact, through his loan of $5,000 of money
to Walters, to make the cash payment for the furniture of the Adams House,
and the balance was the indebtedness of Walters to White for moneys before
then loaned to Walters by White. Hence, though Beers made the purchase
of the property covered by the chattel mortgage in his own name, yet the
real parties in intrest were those who furnished the money ; and there can be
no dispute as to who they were. Beers was a bankrupt throughout, and did
not of his own resources furnish one dollar; and he, of all persons,%ould
make no complaint, nor carn. Mayer, the party acting in his name in this

Record.
Eor U v o7,
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