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'SJPREME COURT OF THE STATE OF ILLINOIS,

TI—IIRE GR A.ND DIVISION.

e v~ N e ———

LDWARD B. Cnmmsx«.no, Appellant,

VS, jApril Term, A D. 1861.

-

Horatio G. GUILBERT.
. POINTS OF APPELLANT.
Ist.6 The\Court belowghould have exclude e note oftered in evidepce because of
the variance besyeen it and ote set out in the dectoxation and the cop
16 111, 495, 1

£d. The Court erred in permitting the Endorsemert to be read in evidence—no
copy thexeof having been filed, and no preof being made of the same.

on ac-

ourt erred in perml

! 1 it erred i { inog the Endorsement tobe read in evidel
armmge between the enc ment set out in specitteQunt, the copy t
filed, and the onc ofitred in evidence.

count of the varm

Jth. The Court erred in computing and allowing interest on the note for the following
reasons:
I. The note was payable in New York, and is to be governed by the laws of New
York,
2 ITar, & J. 191 De Sobry vs. de Laistre, 1 Williams Vt. 8,24 Batb. 68, 2 Bay 377,
4 Smede and Marshall 667, 17 John R. 5 11, 20 John R. 102, 14 Verm 33, 17 Ill. 328,

and cases there cited. Z //4(( /5. 2 ff —_—

II. 'Where a note as in this case is made with a view to its payment in another State,
the law of the place where it is to be paid regulates the allowance of interest and deter-
_mines its rate.
17 Ill. 328, and cases there cited, 2 Watts & Serg. 327, 364, 24 Barb. 118, 10
‘Wheat. 367, 2 John R. 102, 4 Dessans S. C. 160, 4 Peters 111, 1 B. Monroe 34, 11
Met. 210, and cases above cited.

C’%;Léj

III. Sbékerns in this case no rate of interest is stipulated, the parties are presumed to
have contracted in reference to the law of the place of performances.
See cases last cited.
4B/th. Interest is not recoverable at common law, but only by express statutory enactment.
It is not deemed necessary to cite any authority on this point.
th. This being conceded, the Court cannot judicially know the rate of interest of a
foxemg State. That being 1cn'ul'1ted by the laws of such State, must be pleaded and
prove

4 Smede and Marshall 668, 5 Texas 87, 262, 14 Texas 351, Miner 387.

4&1 If the Court cannot judicially know the rate, how can it presume that it is recov

orable at all where there is no agreement to pay it. J~ oAcagat F— o L
War. Crnvaasero, Attorney for Appellant,
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SUPREME COURT OF THE STATE OF ILLINOIS,

TEHIRD GRAIND DIVISIOI.

v~ e

Epwarp B. Cruxasero, Appellant,

vS. April Term, A. D. 1801,
Horatio G. GUILBERT. “4
POINTS OF APPELLANT. seucloy ¢ftopfoeciol Cotort
Ist. The Court below should have excluded the note offered in ey _":n‘llsc of
the variance between it and the note set out in the declaration andetlitmemmmrrrexs

16 Il 495, 1 Scam, 388.

- t 4 ‘.
i - —

Flole tecekory ©vrcre o Cocenly
2d. The Court erred in permitting the Endersemrm~to be read in evidence—no 3

sopy-thereoihavimzdeerfiedrnmd=ngproof being made of the same.

3d. 1c Court erred “mpermitting the Egndorsement to be read™Na_evidence, omsg-
count of the™agiance between dorsement se i _special count, the hereof

filed, and the onc™eftered in evidence.

4th. The Court erred in computing and allowing interest on the note for the following
reasons :
I. The note was payable in New York, and is to be governed by the laws of New
York.
2 Har. & J. 191 De Sobry vs. de Laistre, 1 Williams Vt. 8,24 Barb. 68,-2 Bay 377,
4 Smede and Marshall 667,17 John R. 5 11, 20 John R. 102, 14 Verm 33, 17 Ill. 328,

and cases there cited.
>

-~

II.  Where a note as in this case is made with a view to its payment in another State,
the law of the place where it is to be paid regulates the allowance of interest and deter-
mines its rate.

17 Ill. 328, and cases there cited, 2 Watts & Serg. 327, 364, 24 Barb. 118, 10

Wheat. 367, 2 Johu R. 102, 4 Dessans S. C. 160, 4 Pcters 111, 1 1. Monroe 84, 11

Det. 210, and cases above cited.

.
. Al -

III. While as in this case no rate of interest is stipulated, the parties are presumed to
have contracted in reference to the law of the place of performances.
See cases last cited.
5th. Interest is not recoverable at common layw, but only by express statutory enactment.
It is not deemed necessary to cito any authority on this point.
6th. This being conceded, the Court .cannot judicially know the rate of interest of a
foreign State. That being regulated by the laws of such State, must be pleaded and
proved.
4 Smede and Marshall 668, 5 Texas 87, 262, 14 Texas 351, Miner 387..

7th. If the Court cannot Judicially know the rate, how can it presume that it is recov

orable at all where there is no agreement to pay it. -
War. Criumasero, Attorney for Appellant,
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SUPREME COURT OF ILLINOLS,

TEHIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAWA.

CHUMASERO |
S.
GILBERT. {

APPELLEE’S BRIEL.

As to the variance,—it is insisted that the copy of the note attach-
ed to the Narr. was for two hundred and cighty-sis dollars, whereas the
note offered in evidence was for two hundred and cighty-siz dollars.

I reply—1st. The variance is immaterial and could not mislead.  The
reason that it is in the bill of exceptions at all is, there was a crack in one
of the glasses of the Court’s spectacles.

9. The note is accurately deseribed in the declaration. It is not ma-
terial if there is a variance between the copy of the note attached to the
declaration and the note offered in evidence. Copy of the instrument

sued on is no part of the declaration,
Bogardus vs. Terrely 1 S, 63.
Pearson vs. Tice, 1 8. 195,

Defendant should have moved to continue for want of a copy, or taken
a rule on the plaintift to have made his copy read cighty-sie, and so have
made it agree with the declaration, so that the rights of defendant should
not be trifled with by writing sis tor six.

What is said above applies to case 278 only,

Tn ease 279 it is said that the note is deseribed in the declaration as
payable to E. B. Chunasero, whereas the note oftered in evidence is pay-
able to E. B. Chumasero, This results from the same flawin the Judge's
spectacles. It is jmmaterial. But the note was properly received under
the common counts even if there was a variance, and proved the cause
of action in the common counts. The assignment was proved ; the hand-
writing of the maker was not questioned.

n case 280, it is said that no copy of the endorsement of the note was
filed with the copy of the note. I answer,

1. The statute does not require it : the endorsement is no part of the
instrument sued on.
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2. If a copy of the endorsement should have been filed, the remedy
was to move for a continuance ; the note could not have been excluded
on the trial if no copy of the note had been filed at all.

3. The other points made apply to each of the three cases. They are,

1. That in the declaration the note is alleged to have been endorsed
by Rollin G. Parks and William Chumasero, and the copy of the en-
dorsement filed being R.'G. Parks, William Chumasero; whereas the
actual endorsement offered in evidence is Wm. Chumasero, R. G. Parks.

This is all right.

Speir vs. Craig, 22 T11. 433,

It it was not right, the assignment as alleged in the declaration is ad-
mitted. They cannot question it, not having denied it by plea, no mat-
ter whether there was any competent evidence of the assignment or not.

1 Purple’s Statutes, 829, 2 59,
A/‘z'/u'/' VS, vauu. 3 Seam. -'-)_’.7.
Hudson vs. Dickinson, 12 111. 408,
Melntire vs. L'reston, 5 Gilm. 64,

But I suppose the main point relied upon by appellant is,—

The interest was cast upon the note at the rate of six per cent. after it
became due, the note being payablé in New York. Ile insists that no
interest whatever could be cast upon the notes, the rate of interest in
New York not having been averred and proven. I allege that it is pro-
per to cast the interest under the law of this state, in the absence of
proof of a difterent rate in New York.
Torsyth vs. Baxler, 2 Scam. 12.
Chumasero vs. Ghilbert, 24 111. 23

B. C. COOXK, for Appellee.






