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STATE OF ILLINOIS, SS. ... IN THE SUPREME COURT AT OTTAWA.

OF THE APRIL TERM, A. D. 1859.

BRADLEY FOLLIOTT,
V8.
CARLTON C. HUNT.

ArrEAL FrROM Prorra Crrcurr Courr.

N

BRIEF OF APPELLAN'L.

L. The contract was entire,—a failure on the part of Folliott, the defendant, would not have
authorized Hunt, the plaintiff, to quit. is remedy would have been by action. But no failure on
the part of the defendant was proved, yet if any had occurred the sending of the orders by the Gov-
ernment to him might have been positively proved by the proper clerk. The instructions are not
law, but are calculated to mislead the jury, the verdict is unwarranted and the judgment erroncons,

Selby v. Hutchinson, 4 Gil R. 319.

Badgley v. Heald, 4 Gil. R. 67.

Taylor v. Beck, 13 Ill. R. 386.

11 Parsons Contracts, 193.

Sedgwick Damages 215, note and cases cited.

2." The plaintift below could not be authorized to abandon this contract, except by the consent or’
the appellant, either express or implied : no such consent is shown by the evidence, and hence the
verdict ought to have been set aside, and a new trial awarded.

Christian Co. v. Overholt, 18 Ill. R. 223.
2 Parsons Contracts, 190, et seq. and cases cited.

3. The plaintiff below could not be entitled to recover, without showing * readiness, willingness.
an. offer to perform :” this was not shown, wheretore the judgment below ought to be reversed.

Beard and al. v. Evans and al., 20 Ill. R 32.
Hungate v. Rankin and al., 20 Ill. R. 641, citing 3 Gil. R. 213. 1 Saund. R. 33.
Hough v. Rawson, 17 Til. R. 591 and cases cited.

CHARLES (. BONNEY,
of Counsel for Appellant.
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BRADLEY FOLLIOTT, 1 STATE OF ILLINOIS, SCT.

APPELLANT, | IN THE
versus SUPREME COURT AT OTTAWA.
CARLTON C. HUNT, APPEAL A
APPELLEE. ) FROM PEORIA CIRCUIT COURT.

ABSTRACT.

Page.

»  Transcript from Thomas Cottingham, Justice of the Peace. Account.
Summons demanding $126 66.

8. Silbp(x:ll:l. Appeal-bond to Circuit Court.
4. Circuit Court summons and service.
5 Trial by jury. Verdict for plaintiff of $102 20.

6. Motion for new trial. Argued and submitted. Motion overruled and
Jjudgment on verdict.

- Leave to file bill of exceptions in vacation. Appeal prayed and allowed

on filing bond in $300, with Atkinson Horn surety, in 30 days.

R Appeal-bond to Supreme Court.

i 'EVIDENCE.
Jouy W. Russerr, P. M. at Farmington. Defendant had contract to
carry mail to Burlington, and gave order to let plaintiff take mail, &c.
Plaintiff carried mail four months less two trips.

ALEX. SERJEANT: After plaintiff quit, witness talked with defendant
about carrying mail; could not agree.

War. Surtzer: Talked with defendant, before plaintiff commenced, about
carrying the mail. Made no contract.

Hunr: Just before plaintift commenced carrrying mail, heard con-
tract between him and defendant. Understood defendant was to pay once
in three months. Can’t tell all that was said, or who was present.

Wt Tyrer: About 1st July, 1856, plaintiff and defendant agreed that
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plaintiff should take defendant’s contract with government off his hands,
and carry mail from Farmington to Burlington For THE ENTIRE TERM OF TWO
veARs from said 1st July; that defendant was not to pay plaintiff any money
therefor, but should indorse and transfer to plaintiff, in full compensation
therefor, the post-office orders & treasury orders which defendant expect-
ed to receive from Government from time to time thereafter to amount of
$380 per annum.  No time for the delivery, &e., of the orders, d&e., was
Jived—they were to be delivered whencver they should come. 'The orders on
post-offices usually came once in three months. Had known treasury drafts
delayed till end of 2d quarter. Plaintiff carried mail for four months.
Meanwhile defendant received sealed communications from ke proper de-
partment, similar in appearance to those defendant had previously received,
containing ovders. After plaintiff quit, defendant engaged other parties to
carry mail over same route.

Tlas was all the evidence.

©

Plaintiff’s instructions, excepted to by defendant :

Given. 1. Tf the jury find from the evidence that the plaintiff rendered the ser-
vices for the defendant, as charged, for an agreed price, they will render a
verdict for such amount.

Given 2. If the jury find the services charged were rendered upon a contract
for a longer time, and the defendant was to make quarterly payments for
such services as a part of said contract, and failed to make such payment
as stipulated, the plaintiff would then have a right to abandon the service,
and collect of the defendant what his services rendered were really worth.

Given. 3. If ths jury find it was the duty of the defendant under the contract
when he received the orders or drafts to pay them over to the plaintift,
then the plaintiff would he excused from making any demand for the same,
upon the PLAINTIFF.

Verdict. Motion for a new trial.

14, ERRORS.
. The Court gave improper instructions at the instance of the plaintifl.

—

)
—

3. The verdict is clearly against the evidence.

. The verdict is contrary to law.
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4. The Court erred in overruling the motion for a new trial..
5. The Cowrt erred in giving judgment for the plaintiff.

AUTHORITIES, &c.

The case is too clear for argument. The contract was entire,—a failure-
on the part of the defendant would not have authorized the plaintiff to quit.
His only remedy-would have been by action. No failure on the part of
the defendant was proved, yet if any had occurred the sending of the or-
ders by the Government to him might have been positively proved by the
proper clerk. The instructions are not law, the verdict is unwarranted,
and the judgment erroneous.—1 Freeman's Digest, 508, No. 15, and cases
cited ; Selby v. Hutchinson, 4 Gil. 319 ; Badgley v. Heald, 4 Gil. 67.
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STATE OF ILLINOLS, S§S. . . . IN THE SUPREME COURT AT OTTAWA.

OF TEE APRIL TERM, A.D.1859.

BRADLEY FOLLIOTT,
VS,
CARLTON C. HUNT.

ApprAaL ¥FrRoM Proria Circuir Courr.

BRIEF OF APPELLANT.

The contract was entire,—a failure on the part of Folliott, the defendant, would not have

authorized Hunt, the plaintiff, to quit. His remedy would have been by action. But no failure on
the part of the defendant was proved, yet if any had occurred the sending of the orders by the Gov-
ernment to him might have been positively proved by the proper clerk. The instructions are not

law,

2.

but are caleulated to mislead the jury, the verdict is unwarranted and the judgment erroneous.

Selby v. Hutchinson, 4 Gil R. 319.

Badgley v. Heald, 4 Gil. R. 67.

Taylor v. Beck, 13 Ill. R. 386.

11 Parsons Contracts, 193.

Sedgwick Damages 215, note and cases cited.

The plaintitt below could not be authorized to abandon this contract, except by the consent of’

the appellant, cither express or implied : 1o such consent is shown by the evidence, and hence the
verdict ought to have been set aside, and a new trial awarded.

3.

‘ Christian Co. v. Overholt, 18 Ill. R. 223.
9 Parsons Contracts, 190, et seq. and cases cited.

The plaintiff below could not be entitled to recover, without showing * readiness, willingness.

an offer to perform  this was not shown, wherefore the judgment below ought to be reversed.

MECTTSTY

o

Beard and ol v. Evans and al., 20 Ill. R 32.
Hungate v. Rankin and al., 20 I1L. R. 641, citing 3 Gil. R. 213. 1 Saund. R. 33.
Hough v. Rawson, 17 Iil. R. 591 and cases cited.
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BRADLEY FOLLIOTT, 1 STATE OF ILLINOIS, SCT.

APPELLANT, IN THE
versus SUPREME COURT AT OTTAWA,
CARLTON C. HUNT, APPEAL
APPELLEE. FROMPEORIA CIRCUIT COURT.

ABSTRACT.
' ;
Page.

,  Transcript from Thomas Cottingham, Justice of the Peace. Account.
Summons demanding $126 66.

3. Subpeena. Appeal-bond to Circuit Court.
4. Circuit Court summons and service.
5 Trial by jury. Verdict for plaintiff of $102 20.

6. Motion for new trial. Argued and submitted. Motion overruled and
judgment on verdict.

Leave to file bill of exceptions in vacation. Appeal prayed and allowed
on filing bond in $300, with Atkinson Horn surety, in 30 days.

1

Appeal-bond to Supreme Court.

9,10, 11, : EVIDENCE.
Joux W. Russery, P. M. at Farmington. Defendant had contract to
carry mail to Burlington, and gave order to let plaintiff take mail, &c.
Plaintiff’ carried mail four months less two trips.

Arex. SErJEANT: After plaintiff quit, witness talked with defendant
about carrying mail; could not agree.

War. Surrzer: Talked with defendant, before plaintiff commenced, about
carrying the mail. Made no contract.

Huxr: Just before plaintiff commenced carrrying mail, heard con-
tract between him and defendant. Understood defendant was to pay once
in three months. Can’t tell all that was said, or who was present.

W Tyrer: About 1st July, 1856, plaintiff and defendant agreed that
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ndant's contract with government off his hands,

plaintiff should take defe
igton to Burlington FOR THE ENTIRE TERM OF TWO

and carry mail from Farmix
vEARs from said 1st July; that defendant was not to pay plaintyf any money
therefor, but should indorse and transfer to plaintiff, in full compensation
e orders & treasury ovders which defendant expect-

therefor, the post-offic
ed to receive from Government from time to time thereafter to amount of
$380 per annum. No time for the delivery, &e., of the orders, dc., was ,
fived—they were to be delivered whencver they should come. The orders on
post-offices usually came once in three months. Had known treasury drafts
delayed till end of 9d quarter. Plaintiff carried mail for four months.
Memncvhile defendant received sealed communications from the proper de-
partment, similar in appearance to those defendant had previously received,

containing orders. After plaintiff quit, defendant engaged other parties to

carry mail over same route.
This was all the evidence.

Plaintiff's instructions, excepted to by defendant :

]

d from the evidence that the plaintiff rendered the ser-

aiven. 1. If the jury fin
as charged, for an agreed price, they will render a

vices for the defendant,
verdict for such amount.

9. If the jury find the services charged were rendered upon a contract
and the defendant was to make quarterly payments for
art of said contract, and failed to make such payment
aintiff would then have a right to abandon the service,

Given
for a longer time,
such services as a p

as stipulated, the pl
and collect of the defendant what his services rendered were really worth.

iven. 3. If the jury find it was the duty of the defendant under the contract
when he received the orders or drafts to pay them over to the plaintiff,
then the plaintiff would be excused from making any demand for the same,

upon the PLAINTIFE.

Verdict. Motion for a new trial.

1. ERRORS. 4
. The Court gave improper instructions at the instance of the plaintiff.

—

. The verdict is contrary to law.

182

. The verdict is clearly against the evidence., ;

<
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4. The Court erred in overruling the motion for a new trial.
5 The Court erred in giving judgment for the plaintiff.

AUTHORITIES, &c.

The case is too clear for argument. The contract was entire,—ua failure

on the part of the defendant would not have authorized the plaintiff to quit.

Mis only remedy would have been by action. No failure on the part of

the defendant was proved, yet if any had occurred the sending of the or-
ders by the Government to him might have been positively proved by the
The instructions are not law, the verdict is unwarranted,

proper clerk.
rroneous.—1 Freeman’s Digest, 508, No. 15, and cases

and the judgment e
cited ; Selby v. Hutchinson, 4 Gil. 319 ; Badgley v. Heald, 4 Gil. 67.
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; SUPREME COURT OF ILLINOIS, |
Third Division—April Term, 1859.

BrapLey FarLiorr, Appellant, Appeal from
8. Peoria County Circuit Court.
CarrroN C. Huxnt, Appellee.

e

The abstract in this case does not correctly present the case, as will be
seen by inspection of the bill of exceptions.

. 4
The testimony of Russell is understasd. He was recalled and his
testimony is more full and pertinent than appears in the abstract. The
testimony of Hunt is also undershdd&,”zlfnd not fairly presented, while the

testimony of ZTlyler on the part of the defendant below is overstated.

A reference to the bill of exceptions will correct the defect in the
abstract.

The plaintiff below rendered the services charged, and has received :
nothing. The (lef@ldnnt below, received the pay for the same, and has i
not paid or offered to pay the plaintiff. The pluintift below, had.a right :
to recover for (meritorious) services rendered, unless there be some inflex- |
ible rule of law (operating inequitably in this case) to prevent.

The (uestions made at the trial below, were :

1st. 'I'he amount and value of the services rendered.

9d. Whether defendant contracted with plaintiff to carry the mail, and
to pay him once in three months for such services, and plaintiff proved
the amount and value of the services, and that defendant contracted to
pay for the same, once in three months; but failed to perform his part
of the contract, and that plaintiff rescinded or abandoned the contract.

The defendant below, attempted to prove by one witness, that he was
only bound by the contract to endorse and deliver to the plaintiff, the
Post Office orders and treasury drafts as they should come to hand; but
he failed to prove this, to the satisfaction of the jury. It was proven to
the satisfaction of the jury, that he did receive and did not endorse and
deliver the post office orders when they came to hand, nor did he pretend
to have done so.

The testimony as offeved td the jury, cannot be placed upon paper,
and the appearance, intelligence, candor and manner of the witnesses,
have much to do in fixing the weight and effect to be given to their testi-
mony, and it is unsafe to set aside the conclusion of a jury upon matters
of fact, when that conclusion is the effect of the testimony of witnesses,
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produced before them. The jury found for the plaintiff below, and their
verdict does no violence to the facts proven—and substantial justice has
been done.

The cases cited by the defendant below, are not in point. Payment
as to be made once in three months, and no payment was made.

Failure to pay according to the contract, was legal cause for rescission
of the contract. The contrary doctrine would work great injustice ; would
compel the plaintiff below, to perform his part of the contract without
means, and trust to the contingency of ultimate recovery for his pay.

Bannister vs. Read, 1 Gil. 100, and the cases there cited.
4 Pick. 114; 5 Johnson 85.

The defendant below, treated the contract as rescinded, and procuréd
other parties to perform the services. No such defence as is insisted
upon now, was set up at the trial below, and it is too™ late now to urge it,
if ever tenable.

1 Caines R. 47; Chitty on contracts, 249,

The plaintiff below was neither compelled to perform two years service
fithout payment, or to wait two years for payment, for the service he had
rendered.

The instructions asked and given were law, as applied to the facts
proven at the crial, if the jury believed the plaintiff’s witnesses.
There is no legal or equitable reason why the verdict should be set
aside.
E. G. JOHNSON,
Counsel for Appellee:
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