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APPELLEFES BRIEF.

FISH & LEE;queIlants, In the Supreme Court at Ottawa,
ELIJAH W. ROSEBURY, Appellee. | <2ril Term, A. D. 1859.

BEARDSLEY & SMITH for Rosebury, Appellee,

The main question involved in this case, is, does the evidence embodied in the
record, sustain the verdict of the jury ?

In this, as in most other litigated cases, the evidence is conflicting, and dif-
ferent juries might arrive at different results, as the weight of evidence, in their
opinions, might ineline to one side or the other.

There can be no doubt that the jury, were at liberty to disregard the written
contract for the sale of wheat, if from the evidence they believed the appellants
practiced a fraud in obtaining it  That such fraud was practiced is fully shown
by the evidence. The contract then, for the sale of the wheat, rested in parol,
and the question arises, did the plaintiff below reasonably perform that contract.

[le agreed to deliver the 800 bushels of wheat, the product of his stacks, by
the first of November it possible, or as soon after as it could be threshed and
delivered at Andalusia.

The question of reasonable diligence,—almost always depending upon u vari-
ety of circnmstances—is a question peculiarly proper to be left to a jury. In
this case, as shown by the bill of exceptions, it was 2 leading point in the de-
fence :—involving an inquiry as to plaintiff'’s ability to obtain threshing ma-
chines, the condition of the roads and the weather, from the time the contract
for the wale of the wheat was made, to the time of its delivery; and about
which several witnesses were examined on both sides. It cannot be claimed that
the jury misunderstood the evidence or disregarded the instructions of the
Court.

Ax to the instructions themselves, on the part of the plaintiff, we fail to dis-
cover any semblance of error,
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1839.

MYRON H. FISH and

MYI;? LEE, Appeal from Mercer County Circuwit
ELIJAHM. ROSEBERRY. J Court.
! This was an action of assumpsit brought by appellee vs. appellant in
| l the Rock Island Circuit court, and taken to Mercer by a change of venue,
i to recover the price of 1000 bushels of wheat.

Declaration alleges that the defendants were indebted to plaintiff in the
sum of $900, the price of 800 bushels of wheat sold, &ec.; declaration
also contained the common counts.

Amended declaration quantum meruit por 1000 bushels of wheat.

Plea, general issue.

The plaintiff to maintain the issue on his part, called as a witness,
- Horatio Roseberry, who testified as follows :

I am the son of the plaintiff; my father contracted to deliver to Fish
# & Lee, the defendants, eight hundred bushels of spring wheat, by the
first of November, A. I)., 1855, if possible, or as soon thereafter as it

g

- could be threshed and delivered. Defendant, by his counsel objected to

& proof of contract by witness, for the reason that it wasreduced to writing,
5 and thereupon defendant produced the same, which was in the words and
: figures following, to wit :

. * Rock Island County, Oct. 18th, 1855. I have this day agreed
3 to deliver to Fish & Lee, at the warehouse of Samuel Kenworthy

2 in Andalusia, eight hundred bushels of spring wheat, within one

month if possible, for which I am to receive one dollar and twelve and one-
half cents per bushels, E. W. Roseberry.” And the same having been
presented to and examined by the witness he said: I dont know whether
this is the paper,” referring to the written contract between the parties.

To which objection plaintiff’s counsel stated that said contract was ob-
tained by defendant’s from plaintifi’s by fraud and proposed to prove
such fraud by witnesses, showing that defendant, Lee, misread the said
contract to plaintiff, he being at the time of the execution thereof, unable
to read the same, whereupon witness was further nilowed by the court to
testify in relation to said contract, as follows, to wit: I did not read the
paper ; that is fnther’s gignature, (referring to the signature attached to
the above written contract ;) Mr. Lee, one of the defendants, was present;
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dont know who proposed to reduce the contract to writing. When I
came into the house, they were writing ; the defendant, Mr. Lee, sat down
to write; after writing, he handed the contract to father to sign; he (fa-
ther) said he could not read it, and looked for his spectacles; could not
find them, and would trust to Mr. Lee’s honor to read it; Lee then read
it over ; father refused to sign it; it specified a particular time for deliv-
| ery, to which father objected, and Lee wrote another contract and read it
to father; by its terms, as Mr. Lee read it, father was to deliver eight
hundred bushels of wheat at Andalusia, by the first of November if pos-
sible, or as soon after as it could be threshed and delivered, In Novem-
ber this contract was made, think it was in November—middle of October
I should have said, in 1855. Mr. Lee put the paper in his pocket at that
time; Mr. Lee came to buy father's wheat; they (Mr. Lee and father)
went out to the stacks; I did not go with them to the stacks; Mr. Lee
had wheat heads in his hand when they came back to the stable; they
then went to the house, I went also; when I went in they had bargained
for the wheat; Mr. Lee was to pay one dollar twelve and one-half cents
s per bushel, for eight hundred bushels of wheat. The wheat was to be
delivered at Kenworthy's warehouse situated on the Mississippi River,
about nine miles from my father's house; there was no specified time for
the delivery, but to be delivered as soon as possible. I did not hear him
(Mr. Lee,) say anything about whether satisfied with the wheat or not ;
! he said he wanted to purchase the wheat that was in the stacks; they
were about an hour at the stacks; I went immediately to procure n
threshing machine ; could get none within three or four weeks; one
Powers came on the last day of December to thrash the wheat ; commene-
ed New Years' day, 1856; they had many break downs which consumed
a good deal of time; they were obliged to stop on account of cold weath-
er, as the hands refused to work on that account; dont know how ong
3 this stop was; it was some days I think; the cold weather commenced
about the second week in January ; they continued thresking off and on
during February ; ; they kept us in suspense on account of the machine
breaking. [Finished threshing all the wheat the last of February or first
i ' of March; we did not haul any wheat in till about the first of April;
hauled with two wagons with cattle ; got stuck in the mud then quit till
il the roads improved; as soon as the roads would permit, commenced again
q and hauled until seeding time then quit; in about two weeks commenced
: again and finished hauling about the first of June; delivered eight hun-
dred and one bushels and some pounds; the wheat did not suffer any
. from the time we commenced thrashing till delivered; the wheat was an
L average quality of that threshed from the stacks and it was as good when
delivered as when threshed; father received no notice to my knowledge,

D L)
¥l B,

s

: not to deliver the wheat.
é Cross-examined.—Saw Mr. Lee talking with father about the wheat,
S perhaps about an hour before going to the stacks; Lee was in his bugey ;
= I was there part of the time, only once about fifteen minutes; they dif-
-?.i fered about the price ; I heard or knew of no contract until they return-
' 1 ed from the stacks to the house; they were not over an hour at the stacks:
k. I went into the house soon after them ; they were about to write when I
| v‘ got in; dont know but they had commenced writing; father said he had
-_';?‘._:l sold his wheat, and Lee wrote; father went for his glasses and could not
?,J # find them; Lee read it and father refused to sign it, because he would
éi not bind himself’ to deliver by a fixed time ; first agreement written was

to deliver cight hundred bushels of wheat by the first of November, 1855,
at Kenworthy’s warchouse ; the second contract as Lee read it, was to

b
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24



35

. T

' Gt
|
:

i
a8
- Feyyeaas
=

3

deliver by the first day of November, 1855, if possible, if not, ns soon
as it could be threshed and delivered; there was no difference in the two
contraets, except as to the time of delivery ; the written contract was the
contract between the parties, but was wisread by Lee, as to time of de-
livery only. I paid particular attention at the time Lee read it that way;
Father cannot read writing without spectacles; I could have read it;
dont remember that my father told Lee that the wheat was zood ; it was
hard getting machines that year ; dont know of any machines that could
have been had within a month from the date of the contract; could have
got a machine from Holliday for a larger price, one cent per bushel ; he
offered to come in December, if we would give him his price, six cents;
he thrashed for some of our neighbors; I wus out looking for o machine

Just after Lee was there; did not go to see Holliday at all; the ma-

chine we got, broke the first day; "twas repaired in two or three hours,
then went to work again ; it broke again in half o day or a day ; it took
about a half a day to mend it; it broke again, repaired it in one day—
went to work the next day; dont know how long it worked; we then
stopped for cold weather, this was the second weck in January ; the ma-
chine was ready then, but we had some trouble about the hands, sometimes
the machine was ready when father was not; we stopped three or four
days on account of the cold weather ; dont know how long we threshed
then : cold weather did not stopTus after the third week in January; the
horse-power breaking, was another cause of stoppage; it took about three
weeks to repair it. The crop was about sixteen hundred bushels; T
guess we had about half of it thrashed by the last week in January.

James Roseberry testified :

I amson of the plaintiff; reside with him; Lee came to the house
about the middle of October; said he would like to purchase wheat; said
they were giving one dollar and ten cents per bushel at Rock Island ;
father wanted one dollar and fifteen cents per bushel ; Lee said he would go
down to the stacks and look at it; went down and agreed to give $1.121
forit ; said he thought it was very good wheat, and that he would be able
to give that for it; he wrote an agreement and read it over to father;
Tather was not willing tc sign it hecause he did not like the time for de-
livery ; Lee took paper and wrote another, read it; and father signed it.
He was to deliver the wheat by the first of November if possible, or as
soon after as he could thresh and deliver it; contract was written upon
blue paper like this, (referring to contract offered in evidence,) and was
about the same size, I heard Lee read it; father tried to find his glasses
but could not ; he could not see to read it without them ; ’twas the whent‘
in the stacks that Lee wished to purchase; this was the wheat delivered.
Delivery completed about the first of May; completed threshing all our
wheat about the first of March ; the roads were bad; after this we drew
loads with two yoke of oxen ; had to help each other over the bad places;
did not clean the wheat till after we finished threshing, I did not go
expressly for a machine; the one we got did not separate very well ; it
broke down frequently and sometimes would require a week, and some-
times three or four days to repair it.

Oross-examined.—1 went with my father to the buggy and heard the
bargain there; all L heard was, Lece offered a dollar ten, father said he
would take n dollar fifteen; after they came back o the house, Lee of-
fored one dollar twelve and one-half; father agreed to take it. My bro-
ther was present ; father said machines were scarce around the country,
that he did not know how soon he could get it out, nmd that he did not
want the time exactly, on that account; that's all I remember that was
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said till father signed the sccond coutract.  Lee said it was good wheat;
thought there was some oats in it; perhups this was said vut of doors;
the first agreement stipulated that delivery should be by n fixed time.
I know while Lec was writing the last contract, that it would give us
more time; I do not remember about one contract any better than about
the other ; I could have vead the agreement; Lee read it, that father
should deliver the wheat at Andalusia by the first of November it possi-
ble, or as soon theveaflter as he could get it thrashed and delivered, the
only difference between the contract offéred in evidence, and the way it
was read by Lee, was in the time of delivery ; Lee said he wanted to
purchase the wheat that was in the stucks; he bought eight hundred
bushels of it. [ helped thresh the wheat and havled part of it to Anda-
lusiu ; there was sixteen hundred bushels in all, one-halt of it was thresh-
ed by the latter part of January; there was a break up in the weather
the latter part of February, and the rouds were bad; it froze in the night
and thawed in the day. I inquired for thrashing machines of several
persons during the latter part of October and first of November ;. L saw
o machine at Holliday’s.

Samuel Kenworthy testified.

Fish & Lee, the defendants, engaged room in my warchouse in Septem-
ber 1855, for stoving wheat.  Roseberry delivered a little over eight hun-
dred bushels of wheat for Tish & Lee, about three loads were delivered in
April, and the bulance in May.  In January, I think, Mr. Lee told me
that he expeeted Roscherry to deliver some wheat; I offered one dollar
and thirty ‘eents in October for wheat and could not buy it; it mny have
been after the twentieth : in-April and May it was worth cighty conts.

Cross-ceamined.—The wheat delivered by Roscberry was dump and
musty ; it was not merchantable, dont think millers would have paid over
sixty or sixty-five cents for it: [ supposed I received the wheat as ware-

" housemen would have received it, just as I did, if Lee had never spoken.

to me about it. The oldest son, Horatio Roseberry, said the wheat was
his; I gave him receipts in his own name for the whole of it, and entered
it upon my book as his. I wrote to Fish & Lee and informed them of the
condition of the wheat; they answered that they would not bave it. L
think I did not receive their lester until after all the wheat was delivered,
and some fourteen days after I wrote. Mail fucilities were poor between.
Andalusia and Rock Island; my letters have been as long on the route.
Wheat raised some twenty or thirty cents per bushel in the space of a
week or two in the menth of October, 1855, [ think after the twenticth;
this wheat was not in o condition to keep without extraordinary care aml
attention ; I specified this in the veceipts. Hoseberry, the plaintiff, after-
wards told me to dispose of it the best way L eould ; the forepart of Feb.
the roads were good, the latter part they were rather soft, from Andalusia
to Roseberry’s ; there might have been three days that it would have
been bud hauling wheat. In March the roads were not so good. We
received more wheat in April than any other month; it was a very good
winter for business; I think the last of this wheat came in on the Gth of
May; Roscberry, the plaintif; said Mr. Lee would not take the wheat ;
I told him it would not keep without much trouble; he told me to do the
best I could with it ; Horatio Roseberry claimed all the wheat; the re-
ceipts were given in his name ; old Roseberry drew none of it.

Horatio Roscberry re-called.

The wheat I delivered did not belong to me, it was my father’s; L
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lived with hiw and worked on bis fam, Dwight bave said to Kenworthy
that it was my wheat ; if [ haul o load to town, I call it mine; I think
I said it was father’s wheat, but T am not certain.

Alexander Thowpson testified,

In March and April, 1856, T hauled considerable wheat; sometime in
Januury there was a good deal of snow, and very severc cold weather so
that people did not do anything; I hauled some wheat during the time,
think the snow was on in Febroary.

Cross-coamined.—Think the snow in January affected the vouds in
Maveh ; think T conld have hanled as much as ten hushels to the load in
March; I got off two or thiee thousand bushels in Februavy ; in Februa-
ry, March and April the roads were not sufficiently ood to deliver wheat ;
the first thaw of any account was in March, before that time, there was
nothing to hinder hauling, except severe cold and snow.

Defendants then called B. B. Powers.

I thrashed for plaintiff in filty-six; thrashed through the mouth of
January, and but little in February ; thrashed three hundred bushels the
first week; about the twenticth of January we had 1176 1 bushels thresh-
ed ; we were hindered by plaintiff many days; we had to run lialf hand-
ed : machine hands had to fill the place of Roscborry ; we had three
small breaks that required about three hours each to repaiv were not lin-
dered any for two weeks up to the twentieth; if plaintift had farnighed
the hands they ought to have furnished, we could have threshed at the
rate of one hundred and fifty bushels per day ; know the country about
Roseberry’s; there is a main traveled road to Andalusia, which Rusebeiry
would strike about four miles from there ; I should not consider the voads
very had the latter part of January : my teams were on the rvonds then
for about four weeks, and there was nothing to prevent hauling; tha;
when we quit threshing the ronds were sloppy, but the ground was frozen
underneath ; the firat obstruction to haunling was after the fonrteenth of
March; I told Roseberry that if he did not get away his wheat, that
probably Fish & Lee would not takeit; said he wasnot particular whether
they did or not ; thought that he could get letter price, that there was no
danger of the Russian war ceasing, and that wheat would come up before
harvest, and he had no doubt would be worth one dollar and fifty cents.
I was hauling rails from within three miles of Andalusia, and as far as Tam
accuainted with the roads, Roselerry’s was about the same as that 1 was
hauling upon : he had some very maod wher, and some very poor wheat ;
it had been wet and badly frozen 3 out of 1600 Lushels, T should thinlk
there might have been fourteen hundved that was duaged ; as we thrash-
e the wheat wagons hauled it away, the good to one place and the bad to
anather.

Cross-examined —I dont know of any hands exeept Hnsoherry‘ﬁ SO1S
that rebelled on account of the colil.

Robert Whittaker testificd.

We commenced threshing the first day of January : the stacks of
wheat had taken considerable wet and were Frozen on the outside : (here
were several threshing wachines in that neighborhood ; this job was our
fivst that winter ; we conld have threshed the wheat in November or De-
cember, il notified long enough beforchand. | lived about fonr miles
from Roseberry’s.  Holliday had o threshing machine : he lived alout
a mile and a hall from plainedfl™s .
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David I, Morse testified.

I ussisted in thrashing plaintift's wheat ; some was in good condition,
some badly frozen ; I was there two days; think teaws were hauling
wheat from that neighborhood to Audalusia in February and March; think
I delivered some in February; there were a number of machines around
there ; I saw this wheat at Andalusia ; it was musty and unmerehantable ;
was at Roseberry’s house about the first of May ; Horatio Roseberry and
Robert Harrington were there; I examined the wheat and said it was
damp ; they answered, yes; Iasked if they had mixed the wheat, they
said they had run the poor wheat through the wind mill, and taken out
what ice they conld, then mixed it with the good wheat; the bad would
spoil the good.

Samuel Kenworthy testified.

Dont know certainly whether I showed the wheat in question to D. K,

Morse. Horvatio told me it was his.
L. A. Chabat testified.

I have been in the wheat business for three years; L saw this wlicat
in 1857, it would not have been worth more than the price of good wheat.

Joseph T. Cooper testified.

I assisted in thrashing this wheat, about one-fourth of it was in bad
condition ; about one thousar:d bushels was thrashed by the twentieth of
January ; we were hindered by Roseberry ; could have thrashed from one
hundred and fifty to two hundred bushels per day with full hands; there
was no difficalty in getting machines in the fall of 1855, Roscberry’s
sons refused to work on account of the eold: dont know of any one else
who did ; when not threshing that winter, I was hauling 5 the roads were
not such as to obstruct me. .

L. A Chabat re-called.

It was in May, 1856, that I first saw this wheat ; it was musty, damp-

and unmerchantable.
William Wait testified.

I live three-quarters of a mile from plaintiff; I hauled about six hun.
dred bushels of wheat to Cobledicks, about one mile below Kenworthy's,
when I commenced hauling it would thaw in middle of the day, the water
would run but the roads were good ; along the last of February and first
of March, the ronds were still better; T threshed my wheat in November
and December ; had no difficulty in getting a machine; Holliday offered
to thresh for me in November; I hauled six hundred bushels in ten or
twelve days, forty bushels to the load; dont know that the roads were
any better then than in February.

Nelson Sherwood testified.

I have known Lee and Roseberry for four years; aboul the 12th of
May, 1856; plaintift said he had eight hundred bushels of wheat in Ken-
worthy's warchouse to sell, that he had onee sold it to Tish & Lee, but
did not deliver it when he contracted to, and they would not have it, and
that he wanted to sell to some one else; he said that Lee had seratehed
out purt of the contract and added a part s0 as to alter it.  Delendauts
then introduced in evidence the written contraet, which is hereinbefore

get ol

Hhits was 200 the evidence.
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The court gave the following instructions for the plaintiff :

1. If from the evidence in this case, the jury believe that, on or about
the 18th day of October, A. D., 1855, the plaintiff in this suit contract-
ed to sell to the defendants, 800 bushels of wheat, out of wheat then in
the stack upon plaintiff’s premises and unthrashed, and that by the terms
of such contract, said plaintiff was to deliver such wheat ot Andalusia, at
the warehouse of Samuel Kenworthy, by the first day of November, then
next and following, if possible, or as soon thereafter ns said plaintiff’
could thresh and deliver said wheat, and that the plaintift, after such 18th
dny of October, made reasonable and proper cffort to deliver such wheat
at Andalusia as aforesaid, and did within JgﬁMgﬂtiﬁ:&ﬂ}gcaﬂer,J{
deliver said 800 bushels at the place provided for in the contract, then the
defendants are liable to pay said plaintiff' the price agreed upon by said
partics as the price of said wheat, provided the plaintiff used proper care
in preserving said wheat from havm hefore delivery, and delivered said
defendants an average quality of wheat threshed from: plaintiff's stacks, f

il

e et A s L A
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mentioned at the time said contract wis made.
9. If from the evidence in this case, the jury believe, that the plaint’-ﬂ"
% gcontracted to sell, and the defendants agreed to buy, 800 bushels of wheat,
which swheat was to be threshed from and onut of stucks of wheat that
plaintiff’ then had on hand, then the law would imply that such wheat was
tobe of an average quality, as compaved with the entire quantity in such
stacks, and' it would make no difference whether such wheat was mer-
chantable or not, as the defendants’ under such circumstances, would re-
ceive the precise article they contracted for, and would have no right to:
complain, unless the plaintiff did or permitted some act or thing by which
the average quality of said wheat was impaired.

? 3. Tf from the evidence the jury believe that the plaintiff was induced
by the defendants or gither of them, to sign the written contract offered
in evidence, by the fraud and civeumvention of either of said defendants,
then the plaintiff in this ease-is permitzed to- prove’ the truc contract be--
tween-the parties by parol, and if under such circumstances the jury be-
lieve from the evidence that the plaintiff has reasonably performed such

: : s pavol contract, if foun to- exist in respect to the sale and delivery of

. cnid 800 bushels whcat at Andalusia, thert the plaintiff is entitled to re- . -

his suit, provided that in other respects the plaintiff has perform- I

cover int .:

: ed his part of said parol contract. f'

v 4. If from the evidence tlie jury believe that the parties to this suit’ E

E oxtended the time for the delivery of said wheat, they might lawfully i

' do so whether such contract wis in purol or in writing, and the evidence

.»- of such extension may be inferred frome ciremmstinces proven to exist, [
. Phus, if from the evidence the jury believe that Lee, one of the defend-

ants, in January, 1856, expressed a willingness to receive said wheat
from the plaintiff, or directed his warehouseman to do so, it is proof
tending to show that the time of the delivery was extended beyond the
time mentioned in the written contract.

B

e in this case, the jury believe that the defend-

5. If from-the evidenc
on or about the 18th day of October, 1855, by

ants’ or either of them,
fraud and circumvention, induced the plaintiff to sign a written contract

for the sale and dalivery to them of 800 bushels of wheat, then the jury

u
0 i
% are bound by the law of the land to disregard such written contract, ut- |
= terly and entirely, when offered in evidence as proof of such contract ; 1
> and if, in this case, the jury from the evidence believe that the defendants I
K. or oither of them, when reading to-the plaintiff’ that the time (being una~
= _
A P2 Junenal
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ble to read) the written contract offered in evidence and misread the same
in any material part, and thus induced tbe plaintiff to sign said contract,
then such contract is not binding upon the plaintiff, and is wholly void as
to him.

6. If, from the evidence in this case, the jury belive that Lee, one of the
defendants, in reading to the plaintiff the contract offered in evidence (he,
the plaintiff, being then unable to read the same) materially misread such
written contract as to the time of the delivery of the wheat spoken of in
snid contract, and thus induced the plaintiff to sign the same, such an
act on the part of Lee would vitiate and render void guch contract as to
the plaintiff in this suit.

To the giving of cach and all which instructions the defendants then
and there excepted, which exceptions the court overruled and gave said
instructions,

The defendants then requested the court to instruct the jury as follows :

1. The court will instruct the jury that they are the sole judges of the
credibility due the testimony of all witnesses testifying before them, and
are not bound to believe that of any witness whom they believe unworthy
of eredit, notwithstanding the character of such witness for truth and
veracity, has not been formally impeached by the testimony of any other
witness,

9. A witness who malkes knowingly contradietory statements in regard
to any material fact in issue before them, is unworthy the credit of a jury.

3. The court will instruet the jury that if they believe from the evi-
dence that plaintiff admitted that he had sold the wheat to defendants,
but that he had not delivered it when he agreed to, that defendants were
not bound to receive it, they will find for the defendants.

4. The court will instruet the jury that the admissicns of the plaintiff
are evidence against him,

The court will instruct the jury that in no event was the defendants
bound to reccive unmerehantable wheat of the plaintiff.

The court will instruct the jury that if they believe from the evidence
by the admissions of plaintift that he had not delivered the wheat in the
time required by the contract, they will find for the defendants,

5. If the jury believe from the evidence that the plaintiff contracted
to deliver 800 bushels of wheat within one month from the 18th day of
October, 1855, at Kenworthy's warehouse in Andalusia, if possible, and
that it was reasonably possible to do so, and that plaintiff did not deliver
said wheat within that time, then the jury must find a verdict for the de-
fendants, unless they find that defendants afterwards accepted the said
wheat under same contract.

G, If the jury believe from the evidence that plaintiff contracted to
Jdeliver 800 bushels of spring wheat at Andalusia, at Kenworthy's ware-
house, by the first day of November, A. D. 1855, if possible, if not, as
soon after as it could be threshed and delivered, and that it was not pos-
gible to deliver said wheat by the said first of November, then the jury
must believe that the plaintiff used all diligence and exertion in getting
the same threshed and delivered as soon after said first day of Novem-
ber, A. D. 1855, as possible or the plaintiff cannot recover.

7. The law is, that the wheat to be delivered on a contract to deliver
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2 cortain number of busheis of wheat, is to be of a fair, merchantable
quality, and therefore if the plaintiff under the contract only delivered
wheat which was not of a fair, merchantable quality, he cannot recover
upon the said contract.

8. Wheat of o fair, merchantable quality means good fair wheat in
mavket, without reference to whether the season has generally damaged
wheat or not.

9. A contract for the purchase of 800 bushels of wheat to be threshed
and delivered by the seller, is not a purchase of the unthreshed wheat,
and such wheat would remain the property of the seller until the same
was delivered under and according to the contract.

10. If the jury believe from the evidence that there wasan extension
of the time for the delivery of said wheat, by the said defendants, then
the jury must further believe from the evidence that the wheat was de-
livered in striet ecompliance with the terms of said extension, otherwise
the jury must find for defendants.

And further ; the mere statement of defendant to Kenworthy, that he
expected Roseberry would deliver some wheat, is not of itself evidence of
such extension,

And the court then gave all said instructions as asked by the defendant,
except the 3d, 4th and 6th, and then and there refused to give the said
3d, fourth and sixth instructions as above asked, but modified the same.
(Which instructions as modified are in the words and figures following).

3. The court will instruct the jury that if they believe from the evi-
dence, that plaintiff admitted that he had sold the wheat to defendants,
but that he had vot delivered it when he agreed to, that defendants were
not bound to receive it, and that defendants did not receive it, and if
from the evidence they believe such to be the fact, they will find for the
defendants,

4. The court will instruct the jury that the admissions of the plaintiff
are evidence against him; but that all the admissions of a party made at
the same time and in the same conversation, both for and against himself,
must be considered and weighed by the jury.

4. The court will instruet the jury, that in no event was the defendants
bound to receive unmerchantable wheat of the plaintiff, unless they be-
lieve from the evidence that the defendants purchased certain wheat of
plaintiff of a different quality after a fair examination of its quality, or
purchased certain wheat then in stacks, with a fair opportunity of exam-
ining its quality. The court will instruct the jury that if they believe
from the evidence by the admissions of plaintiff or otherwise, that he
had not delivered the wheat in the time required by the contraet, they
will find for the defendants.

6. If the jury believe from the evidence, that plaintiff contracted to
deliver 800 bushels of spring wheat at Andalusia, at Kenworthy’s ware-

‘house, by the first day of November, A. D, 1855, it possible, if not, as

soon after as it could be threshed and delivered, and that it was not possi-
ble to deliver said wheat by the said first day of November, then the jury
must believe that the plaintiff used all reasonable diligence and exex‘-(iah
in getting the same threshed and delivered as soon after gajd first day of
November, A. D. 1835, as was reasonably possible, or the plaintiff cannot
recover.
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To the modification of each of said instructions, the defendant then
and there excepted, which exceptions the court overruled, and gave the
said instructions, as modified as aforesaid, to the jury.

After which the jury returned a verdict for the plaintiff; and assessed
his damages at nine hundred dollars. The defendants then and there
ontered their motion to the court for a new trial, for the following reasons:

1st. That the couft gave to the jury in the case, on behalf of and for
the plaintiff, erroneous instructions.

94. That the verdict of the jury was against the instructions of the
court in the cause.

3. That the verdict of the jury was contrary to the evidence in the
case.

4th. That William I. Nevins, one of the jurymen who tried the cause,
was, when said case was tried, over sixty years of age. =

Which motion the court overruled and rendered judgment on the ver-
dict. To the overruling of which last mentioned motion, the said de-
fendants then and there excepted, and to the rendition of judgment on
said verdict, the defendants then and there excepted, and prayed an appe,],

ERRORS ASSIGNED.

1. The court erred in giving each of the instructions asked for by de-
fendant.

9. The eourt erred in modifying defendants’ instructions.

8. The court erred in overruling motion for a new trial.

4. The court erred in rendering the judgment.

POINTS AND AUTHORITIES.

Pheve can be no pretence that the contract was complied with, either
48 it was written or as it was testified to by plaintiff’s son. The contract
was made in Qctober ; wheat was to be delivered by 1st November, if pos-
sible, or as the boy stated, as soon thereafter as it could be threshed and
delivered. There is no proof that it was not possible to deliver the wheat
by November 1st. It appears affirmatively that the wheat could have
been delivered much earlier than it was. Horatio swears that a machine
could have been had earlier by paying 1 cent per bushel more.

11th Llinoie, 5T1. 2d Gilman, 96.
13th Tllinois, 386. 2d Scammon, 446.

9d. The wheat being in stack, there was an implied warranty that it
was merchantable wheat, and the proof shows this was not merchantable
wheat.

Misner vs. Granger, 4th Gilman, 69.

3d. The wheat was not received by Fish & Lee.

4th. Roseberry, as late as the 12th of May, and after the wheat was
put in Kenworthy's warehouse, claimed to own the wheat; offered to sell
it, and said he had not performed his contract with Fish & Lee. See
testimony of Kenworthy and Sherwood.

5 Shepley, 299. 1 Gilman, 100,
17 Maine, 5. 4th Scammon, 40,

5th. The 1st instruction chunges entirely the effect of the contract be-
tween the parties. If that be law, plaintiff was not bound to try to de-
liver the wheat by first of November. The contract provides for the
highest degree of diligence, the instruction for only ordinary diligence.
The istruction holds, that, if the wheat was damaged in plaintiff's hands,
without the negligence of plaintiff, after the contract was made, and be-
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fore the delivery, the Joss would be the loss of Fish & Lee; this is an
outrageous proposition. The contract was an exccutory one ; the wheat
was not at the risk of Fish & Lee until it wae delivered. If it was dam-
aged by accident in the meantime, the loss is Roseberry’s.
12 Tlinois, 288; 15 Illinois, 57.

2d Instruction. This instruction was wromg for two reasons. 1st,
because it told the jury that they might find a contract to exist different
and varient from the written contract. 2d. That after Roseberry con-
tracted to deliver wheat out of those stacks, then if the wheat was after-
wards damaged before delivery, the loss would be the loss of Fish & Lee.

e R Ly L R

| 3d Instruction. Under the circumstances assumed in this instruction,

i ” the written contract could only have been changed so as to read according

to the understanding of the parties at the time. All the witnesses state

that the parol contract and the written contract were alike, except as to
| the time of the delivery of the wheat.

| ' The Gth instruction is wrong; a mis-reading of the contract would not
vitiate it, unless fraudulently done.
B. C. COOK,
For Appellani.
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APPELLEES BRIKELL.

In the Supreme Court at Ottawa,

FISH & LEE, Apellants,
}A:prﬂ' Term, A. D. 1859,

Y&,
ELIJAH W. ROSEBURY, Appellee.
BEARDSLEY & SDMITIH, for Rosebury, Appellee,

The main question involved in this ease, is. does the evidence embodied in the
record, sustain the verdiet of the jury ?

In this, as in most other litigated cases, the evidence is conflicting, and dif-
ferent juries might arrive at different results, as the weight of evidence, in their
opinions, might incline to one side or the other.

There can be no doubt that the jury, were at liberty to disregard the written
contract for the sale of wheat, if from the evidence they believed the appellants
practiced a fraud in obtaining it  That such fraud was practiced is fully shown
by the evidence. The contract then, for the sale of the wheat, rested in parol,
and the question arises, did the plaintiff below reasonably perform that contract.

Lle agreed to deliver the 800 bushels of wheat, the product of his stacks, by
the first of Noyember if possible, or as soon after as it could be threshed and
delivered at Andalusia.

The guestion of reasonable diligence,—almost always depending upon a vari-
ety of cireumstances—is a question peculiarly proper to be left to a jury. In
this case, as shown hy the bill of exceptions, it was a leading point in the de-
fence ;—involving an inquiry as to plaintiff's ability to obtain threshing ma-
chines, the condition of the roads and the weather, from the time the contract
for the sale of the wheat was made, to the time of its delivery: and about
which several witnesses were examined on bothsides. It cannot be claimed that
the jury misunderstood the evidence or disregarded the instructions of the

Jourt.

As to the instructions themselves, on the part of the plaintiff, we fail to dis-
cover any semblance of error,
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