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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ALEXANDER WHITEHALL, ?
vs. - Appeal from Iroquots.
WILLIAM SMITIL )

ABSTRACT OF THE RECORD.

Turs was an action on the case for a malicious prosecution brought Ly
William Smith against Alex. Whitehall in the Iroquois circuit court, on
the 29th Feb., 1850.

The declaration was filed April 14, 1856, to the April term, 1856, of
said court, and cortains two counts.

The first count alleges, in substance, that the defendant, on Feb. 27,
1856, went before Samuel M. Ayres, then and there being a justice off
the peacey of said county, and malicivusly and without probable cause,
on oath charged plaintifl; with one Joel R. Sinith, with having stolen se-
ven head of steers, wagon, prairie plow, four ox yokes and three chaing,
the property of Whitchall, and also charged them with being common
cheats and swindlers, and therecupon maliciously and without cause, pro-
cured said Ayres to issuc a warrant for plaintift’ on said charge, and ma-
liciously and without probable canse procured plaintift’ to be arrested on
said warrant, and imprisoned, &ec., until defendant maliciously, &e., pro-
cured plaintift to be taken before said Ayres, . P., who discharged and
acquitted plaintitf, &e.

2d count—That defendant on, &e, maliciously and without probable
cause, on his corporal cath, charged plaintiff with certain offences punish-
able by law, to wit, felonies, and caused plaintiff to be arrested thercon
and imprisoned, &e., until, &e., when plaintiff was discharged and fully
acquitted of said charge.

Damaves $5,000,

Nov. 19, 1856, defendant pleaded the general issue, and also a plea of
not guilty, with notice of settlement or accord and satisfaction.

Issue was joined on the plea of not guilty.

At the April term, 1857, of said Court, April 29, 1857, issue being
joined, a jury was empanelled to try the case, and then plaintiff moved
to strike the special plea of defendant from the files, which motion was
objected to by defendant byt sustained by the Court, and defendant ex-
cepted. The jury rendered a verdict as follows : * We, the jury, find for
the plaintiff and assess his damages at two hundred dollars.” Defend-
ant moved for a new trial, which motion was overruled and defendant
prayed an appeal, which was allowed, &e., and bond filed,

The bill of exceptions shows that on the trial plaintiff called one II. C.
Bryant, a justice, to prove that one S. M. Ayres, when he went to Vir-
ginia, left his docket with him, (witness,) and defendant objected to the
witness stating what Ayres told him, but the objection was overruled
and the witness was allowed to state what Ayres told him about the
Witness stated that the name of Ayres written in the docket

docket.
That he went away but came back after-

was in Ayres’ hand writing.
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wards and issucd exccutions on this docket: to all which defendand ob-
Jected.  The objection was overruled and defendant excepted.

The plaintiff then called onc Stavrett as a witness who testified that he
saw defendant before Lsq. Ayres acting as proscentor, and had Mr.
Whiteman as counsel. The plaintiff introduced other proof tending to
show that certain cattle and a wagon were taken by Starrett and plaintiff
from a farm of defendant, under a chattel inortgage, and that the pro-
perty was turned out to Starrett by one Kibble, who was tenant of the
defendant and had the property in his possession; and that defendant,
when he found the cattle here taken, took counsel and proceeded to
have plaintiff and his father arrested. There was also evidence tending
to show that defendant had included plaintiff in the prosecution to pre-
vent him from being a witness.

The plaintift then clesed his case.

The defendant then called one E. II. Holsted as a witness, who testi-
fied that he was present when defendant bought the cattle from Smith,
and paid $300, and agreed to give plaintift’s father $200 more, and took
them and put them on lis farm in Iroquois county; that nothing was
said about a mortgage, and when defendant learned by rumor that there
was a mortgage to Starrett he went to Smith and asked him if it was so,
and Smith wouldn’t say, but said it defendant would pay the $200 all
would be right. That he (witness) was with defendant when he learned
that the cattle were taken, and asked Kibble, the tenant, about it, and
he denied giving any authority for taking them, but stated that Starrett
and the plaintiff, young Smith, had come and taken the property without
lis consent. They, witness, defendant, and Kibble, then went to consult
counsel, and in the counsel’s oftice Kibble repeated the same thing; and
it was on his statement the proceeding was commenced. That Kibble,
afterwards, requested not to be sworn as a witness for the reason he was
afraid the Smiths would burn his house. Defendant then introduced
proof tending to show u settlement of the matter in controversy in this
suit since the commencement of th's suit, and also proof tending to con-
tradict some of the statements made by plaintift’s witnesses, and then
closed his case.

The defendant then asked the court to instruct the jury “That plain-
tift is bound to prove that an aflidayit was made before the justice
named in the declaration, and that a warrant following that affi-
davit issued, and that plaintiff was arrested on that warrant, and if the
jury believe, from the evidence that such affidavit and warrant were not
proved, then the law is for the defendant,” which instruction the court
refused, to which defendant excepted.

The jury found verdict for plaintiff for $200. Defendant moved for
new trial, which motion was overruled, to which, and to ecach and every
ruling on defendants objections, the defendant excepted.

Lrrors Assigned.
Ist. In admitting improper evidence.
2d. In excluding proper cvidence.
3d. In refusing instruction asked by appellant.
4th. In overruling motion for new trial. :
5th. In rendering judgement on the verdict.
6th. The issues are not disposed of by the verdict.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 18G60.

ALEXANDER WHITEHALL, ?
- vS. - Appeal from Iroquots.
WILLIAM SMITH. | .

ABSTRACT OF THE RECORD.

Turs was an action on the case for a malicious prosecution brought by
William Smith against Alex. Whitehall in the Iroquois circuit court, on
the 29th Feb., 1850.

The declaration was filed April 14, 1856, to the April term, 1856, of
said court, and contains two counts.

The first count alleges, in substance, that the defendant, on Feb. 27,
1856, went before Samuel M. Ayres, then and there being a justice of
the peace, of said county, and malicivusly and without probable cause,
on oath charged plaintiff; with one Joel R. Smith, with having stolen se-
ven head of steers, wagon, prairie plow, four ox yokes and three chains,
the property of Whitcehall, and also charged them with being common
cheats and swindlers, and thereupon maliciously and without cause, pro~
cured said Ayres to issue a warrant for plaintift’ on said charge, and ‘ma-
liciously and without probable cause procured plaintift’ to be arrested on
said warrant, and imprisoned, &ec., until defendant maliciously, &e., pro-
cured plaintift to be taken before said Ayres, J. P., who discharged and
acquitted plaintift; &e.

2d count—That defendant on, &e, maliciously and without probable:
cause, on his corporal cath, charged plaintiff with certain offences punish-
able by law, to wit, felonies, and caused plaintiff to be arrested thercon.
and imprisoned, &e., until, &e., when plaintiff was discharged and fully

acquitted of said charge.
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Damages $5,000. ‘

Nov. 19, 1856, defendant pleaded the general issue, and also a plea of
not guilty, with notice ot settlement or accord and satisfaction.

Issue was joined on the plea of not guilty.

At the April term, 1857, of said Court, April 29, 1857, issue being
joined, a jury was empanelled to try the case, and then plaintiff moved
to strike the special plea of detendant fromn the files, which motion was
objected to by defendant hut sustained by the Court, and defendant ex-
cepted. The jury rendered a verdict as follows : *“ We, the jury, find for
the plaintiff and assess his damages at two hundred dollars.” Defend-
ant moved for a new trial, which motion was overruled and detendant
prayed an appeal, which was allowed, &e., and bond filed.

The bill of exceptions shows that ou”the trial plaintiff called one II. C.
Bryant, a justice, to prove that one S. M. Ayres, when he went to Vir-
ginia, left his docket with him, (witness,) and defendant objected to the
witness stating what Ayres told him, but the objection was overruled
and the witness was allowed to state what Ayres told him about the
docket. Witness stated that the name of Ayres written in the docket
was in Ayres’ hand writing. That he went away but came back after-
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wards and issued executions on this docket: to all which defendand ob-

Jected.  The objection was overruled and defendant excepted.

The plaintiff then called one Starrett as a witness who testified that he
raw defendant before Lsq. Ayres acting as prosecutor, and had Mr,
Whiteman as counsel. The plaintiff introduced other proof tending to
show that certain cattle and a wagon were taken by Starrett and plaintiff
from a tarm of defendant, under a chattel nortgage, and that the pro-
perty was turned out to Starrett by one Kibble, who was tenant of the
defendant and had the property in his possession; and that defendant,
when lhe found the cattle lere taken, took counsel and proceeded to
have plaintiff and his father arrested. There was also evidence tending
to show that defendant had included plaintift in the prosecution to pre-
vent him from being a witness.

The plaintiff then closed his ease.

The defendant then called one E. I1. Holsted as a witness, who testi-
fied that he was present when defendant bonght the cattle from Smith,
and paid $300, and agreed to give plaintift’s father $200 more, and took
them and put them on his farm in Iroquois county ; that nothing was
said about a mortgage, and when defendant learned by rumor that there
Was a mortgage to Starrett he went to Smith and asked him if it was so,
and Smith wouldn’t say, but said it defendant would pay the $200 all
would be right. That he (witnees) was with defendant when he learned
that the cattle were taken, and asked Kibble, the tenant, about it, and
he denied giving any authority for taking them, but stated that Starrett
and the plaintitt, young Smith, had come and taken the property without
lis consent. They, witness, defendant, and Kibble, then went to consult
counsel, and in the counsel’s office Kibble repeated the same thing; and
it was on his statement the proceceding was commenced. That Kibble,
afterwards, requested not to be sworn as a witness for the reason he was
afraid the Smiths would burn his house. Detendant then introduced
proof tending to show « settlement of the matter in controversy in this
suit since the commencement of th's suit, and also proof tending to con-
tradict some of the statements made by plaintiff’s witnesses, and then
closed his case.

The defendant then asked the court to instruct the jury “That plain-
tiff' is bound to prove that an affidayit was made before the justice
named in the declaration, and that a warrant following that affi-
davit issued, and that plaintiff was arrested on that warrant, and if the
jury believe, from the evidence that such affidavit and warrant were not
proved, then the law is for the defendant,” which instruction the court
refused, to which defendant excepted.

The jury found verdiet for plaintiff for $200. Defendant moved for
new trial, which motion was overruled, to which, and to each and every
ruling on defendants objections, the defendant excepted.

Lirrors Assigned.
1st. In admitting improper evidence.
2d. In excluding proper cvidence.
3d. In refusing instruction asked by appellant.
4th. In overruling motion for new trial. >
5th. In rendering judgement on the verdict.
6th. The issucs are not disposed of by the verdict.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ALEXANDER WHITEHALL,
V8. Appeal from Iroquots.
WILLIAM SMITI. = Z 4

ABSTRACT OF THE RECORD.

Turs was an action on the case for a malicious prosecution brought Ly
William Swith against Alex. Whitehall in the Troquois circuit court, on
the 29th Feb., 1836.

The declaration was filed April 14, 1856, to the April term, 1856, of
said court, and cortains two counts.

The first count alleges, in substance, that the defendant, on Feb. 27,
1856, went before Samuel M. Ayres, then and there being a justice of
the peace, of said county; and maliciously and without probable cause,.
on oath charged plaintiff; with one Juel RR. Swmith, with having stolen se-
ven head of steers, wagon, prairie plow, four ox yokes and three chains,
the property of Whitchall, and also charged them with being common
cheats and swindlers, and thereupon maliciously and without canse, pro-
curedsaid Ayres to issuc a warrant for plaintift on said charge, and ma-
liciously and without probable cause procured plaintiff to be arrested on
said warrant, and imprisoned, &c., until defendant maliciously, &e., pro-
cured plaintiff to be taken before said Ayres, J. P., who discharged and.
acquitted plaintilt, &e.

2d count—That defendant on, &e, maliciously and without probable
cause, on his corporal oath, charged plaintiff with certain offences punish-
able by law, to wit, felonies, and caused plaintiff to be arrested thereon
and imprisoncd, &e., until, &e., when plaintiff was discharged and fully
acquitted of said charge.

Damawes §3,000.

- Nov. 19, 1856, defendant pleaded the general issue, and also a plea of
not guilty, with notice of scttlement or accord and satisfaction.

Issuo was joined on the plea of not guilty.

At the April term, 1837, of said Court, April 29, 1857, issue being
joined, a jury was cmpanelled to try the case, and then plaintiff moved
to strike the special plea of defendant from the files, which motion was
objected to by defendant hut sustained Ly the Court, and defendant ex-
cepted. The jury rendered a verdict as follows : © We, the jury, tind for
the plaintiff and assess his damages at two hundred dollars.” Defend-
ant moved for a new trial, which motion was overruled and defendant
prayed an appeal, which was allowed, &ec., and bond filed.

The bill of exceptions shows that on the trial plaintiff called one IH. C.
Bryant, a justice, tu prove that one S. M. Ayres, when he went to Vir-
ginia, left his docket with him, (witness,) and defendant objected to the
witness stating what Ayres told him, but the objection was overruled
and the witness was allowed to state what Ayres told him about the
docket. Witness stated that the name of Ayres written in the docket
was in Ayres’ hand writing. That he went away but came back after-
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wards and issued executions on this docket: to all whicl defendand ob-
jected.  The objection was overruled and defendant excepted.

The plaintiff then called one Starrett as a witness who testified that he
faw defendant before Esq. Ayres acting as proseentor, and had M.
Whiteman as counsel. The plaintiff introduced other proof tending to
show that certain cattle and a wagon were taken by Starrett and plaintiff
from a farm of defendant, under a chattel mortgage, and that the pro-
perty was turned out to Starrett by onc Kibble, who was tenant of the
defendant and had the property in his possession ; and that defendant,
when he found the cattle here taken, took counsel and procecded to
have plaintiff and his father arrested. There was also evidence tending
to show that defendant had included plaintift in the prosecution to pre-
vent him from being a witness.

The plaintiff then closed his case.

The defendant then called onc E. I1. ITolsted as a witness, who testi-
fied that he was present when defendant bought the cattle from Smith,
and paid $300, and agreed to give plaintift’s father $200 more, and toolk
them and put them on his farm in Iroquois county; that nothing was
said about a mortgage, and when defendant learned by rumor that there
Was a mortgage to Starrett he went to Smith and asked him if it was 80,
and Smith wouldn’t say, but said it defendant would pay the 200 all
would be right. That he (witness) was with defendant when he learned
that the cattle were taken, and asked Kibble, the tenant, about it, and
he denied giving any authority for taking them, but stated that Starrett
and the plaintift, young Smith, had come and taken the property without
lis consent.  They, witness, defendant, and Kibble, then went to consult
counsel, and in the counsel’s office Kibble repeated the same thing; and
it was on lhis statement the proceeding was commenced. That Kibble,
afterwards, requested not to be sworn as a witness lor the reason he was
afraid the Smiths would burn his house. Defendant then introduced
proof tending to show a settlement of the matter in controversy in this
suit since the commencement of th's suit, and also proof tending to con-
tradict scme of the statements made Ly plaintifi’s witnesses, and then
closed his case.

The defendant then asked the court to instruct the jury “That plain-
tiff is Lound to prove that an affidayit was made Dbefore the Jjustice
named in the declaration, and that a warrant following that affi-
davit issucd, and that plaintiff was arrested on that warrant, and if the
jury believe, from the evidence that such aftidavit and warrant were not
proved, then the law is for the defendant,” which instruction the court
refused, to which defendant excepted.

The jury found verdict for plaintiff for $200. Defendant moved for
new trial, which motion was overruled, to which, and to each and every
ruling on detendants objections, the defendant excepted.

Lirrors Assigned.

Ist. In admitting improper evidence.

2d. In excluding proper evidence.

3d. In refusing instruction asked by appellant. ‘
4th. In overruling motion for new trial. L
5th. In rendering judgement on the verdict.

th. The issues are not disposed of by the verdict.
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STATE OF ILLINOLS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ALEXANDER WHITEHALL,
V8. Appeal from Iroquois:
WILLIAM SMITIL i r .

ABSTRACT OF THE RECORD.

Turs was an action on the case for a malicions prosecution brouglit Ly
William Swith against Alex. Whitehall in the Iroquois cireuit court, on.
the 29th Feb., 1836.

The declaration was filed April 14, 1856, to the April term, 18356, of
said court, and cortains two counts.

The first count alleges, in substance, that the defendant, on Feb. 27,
1856, went before Samuel M. Ayres, then and there being a justice of’
the peace, of said county, and maliciously and without probable cause,
on oath charged plaintifi, with one Juel R. Swith, with having stolen se-
ven head of steers, wagon, prairie plow, four ox yokes and three chains,
the property of Whitcehall, and also charged them. with being common.
cheats and swindlers, and thereupon maliciously and without cause, pro-
cured said Ayres to issue a warrant for plaintift on said charge, and ma-
liciously and without probable canse procured plaintift to be arrested on
said warrant, and imprisoned, &e., until defendant maliciously, &e., pro-
cured plaintift' to be taken before said Ayres, J. P., who discharged and
acquitted plaintifl; &e. :

2d count—That defendant on, &e, maliciously and without probable-
cause, on his corporal oath, charged plaintiff with certain offences punish-
able by law, to wit, fclonies, and caused plaintiff to be arrested thercon.
and imprisoned, &ec., until, &e., when plaintiff’ was discharged and fully
acquitted of said charge.

Damawes §35,000.

Nov. 19, 1856, defendant pleaded the general issue, and also.a plea of
not guilty, with notice ot secttlement or accord and satisfaction.

Tssue was joined on the plea of not guilty.

At the April term, 1857, of said Court, April 29, 1857, issue being:
joined, a jury was empanelled to try the case, and then p-aintiff moved.
to strike the special plea of defendant from the files, which motion was.
objected to by defendant but sustained Ly the Court, and defendant ex-
cepted. The jury rendered a verdict as follows : *“ We, the jury, find for-
the plaintift and assess his damages at two hundred dollars.” Defend-
ant moved for a new trial, which motion was overruled and defendant
prayed an appeal, which was allowed, &c., and bond filed.

The Vill of exceptions shows that on the trial plaintiff called one H. C..
Bryant, a justice, to prove that one S. M. Ayres, when he went to Vir-
ginia, left his docket with him, (witness,) and defendant objected to the:
witness stating what Ayres told him, but the objection was overruled
and the witness was allowed to state what Ayres told him:about the.
docket. Witness stated that the name of Ayres written in the docket
was in Ayres’ hand writing. That he went away but came back after-
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wards and issued executions on this docket: to all which defendand ob-
jected. The objection was overruled and defendant excepted.

The plaintiff then called one Starrett as a witness who testified that he
saw defendant before Esq. Ayres acting as prosecutor, and had Mr.
Whiteman as counsel. The plaintiff introduced other proof tending to
show that certain cattle and a wagon were taken by Starrett and plaintift
from a farm of defendant, under a chattel mortgage, and that the pro-
perty was turned out to Starrett by one Kibble, who was tenant of the
defendant and had the property in his possession; and that defendant,
when he found the cattle liere taken, took counsel and proceeded to
have plaintift and his father arrested. There was also evidence tending
to show that defendant had included plaintiff in the prosecution to pre-
vent him from being a witness.

The plaintiff then closed his case.

The defendant then called one E. II. Holsted as a witness, who testi-

fied that he was present when defendant bought the cattle from Smith,
and paid $300, and agreed to give plaintift’s father $200 more, and toolk
them and put them on his farm in Iroquois county; that nothing was
said about a mortgage, and when defendant learned by rnmor that there
was a mortgage to Starrctt he went to Smith and asked him if it was so,
and Smith wouldn’t say, but said it defendant would pay the $200 all
would be right. That he (witness) was with defendant when he learned
that the cattle were taken, and asked Kibble, the tenant, about it, and
lie denied giving any authority for taking them, but stated that Starrett
and the plaintif, young Smith, had come and taken the property without
his consent.  They, witness, defendant, and Kibble, then went to consult
counsel, and in the counsel’s office Kibble repeated the same thing; and
it was on his statement the proceeding was commenced. That Kibble,
afterwards, requested not to be sworn as a witness for the reason he was
afraid the Smiths would burn his house. Defendant then introduced
proof tending to show a settlement of the matter in controversy in this
suit since the commencement of th's suit, and also proof tending to con-
tradict scme of the statements made by plaintiff’s witnesses, and then
closed his case.

The defendant then asked the court to instruct the jury ¢ That plain-
tiff is bound to prove that an affidayit was made before the justice
named in the declaration, and that a warrant following that affi-
davit issued, and that plaintiff was arrested on that warrant, and if the
jury believe, from the evidence that such aflidavit and warrant were not
proved, then the law is for the defendant,” which instruction the conrt
refused, to which defendant excepted.

The jury tound verdict for plaintiff for $§200. Defendant moved for

oy Mew trial, which motion was overruled, to which, and to cach and every

ruling on defendants objections, the defendant excepted.

Liyrors Assigned.

1st. In admitting improper evidence.

2d. In excluding proper cvidence.

3d. In refusing instruction asked by appellant.
4th. In overruling motion for new trial.

5th. In rendering judgement on the verdict.

6th. The issues are not disposed of by the verdict.
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