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STATE OF ILLINOIS, % THIRD GRAND DIVISION.
SUPREME COURT. A PRSI VA D 148 5101,

TONICA AND PE’ FE!;SBURG RAILROAD (OMPANY
JOIIN ROBERIb

TONICA AND PETERSBURG RAILROAD COMPANY
s,
JOHN UNSICKER.

Brief for Appellees.

The record in both of these cases presents the same question.

It is urged that the amount of damages is excessive, and that the instructions
given on the part of the appellees are mcouect and that the court refused proper
instructions for the appellant.

The plat in the record shows distinctly that the company’s road passed through
the farms of the appellees in such a manner as to almost ruin them. The ev idence
showed that the farm of Unsicker was only two and a half miles from the depot of
the Peoria and Oquawka railroad, at Washington ; that the market for both was at
Peoria; and the jury were justified, fron: the ecircumstances, in concluding that it
was no benelfit to those two farms. Ic might be a great benefit to a farm to have
one railroad near it, while it could be totally destroyed by having two or three run-
ning in different directions across it. By the third section of the act incorporating
the appellaut all land taken for the right of way vests in the company in fee simple.
The owner is deprived of it forever as soon as his damages are paid; and even if
the road is never built, his land is gone from him forever. It will then belong to
the company, without the privilege ot using it in any manner by the appellee, unless
the company see proper to allow him to do'so. Suchextensive privileges conferred
by the legislature upon railroad companies over private property, is a stretch of
power that ought not to be exercised; and if railroad companies will grasp at so

(o]
much, they ought not to complain that they have to pay for it. Taking into con-

sideration the manner in which the road runs through the farms of the appellees,
and the amount of the land taken, the inconvenience of having the farms divided in
that manner, show conclusively that the verdict is no more than reasonable. This
is not like the ordinary manner of taking land for a common highway. In such a
case the easement passes only, and the owner may use it in any way not inconsistent
with the easement. Not so in this cuse. 1f the appellee even crosses the railroad
except at a public or farm-crossing, he is a trespasser. A. and S. R.R. Co. vs.
Baugh, 14 Illinois 211 ; 17 Ills. 541, 580 : Rc,dlicld on Railways, 368 : Milwaukie
and Mis. R. R. Co. vs. Eble, 4 Chandfer Rep. 72; Peirce on American Railroad
Law, 320 : State vs. Evans, 2 Scam. Rep. 209. It is not the benefit that will enure
from the location that the jury are to inquire into : it is the benefit that will arise
from the construction. In the language of Chief Justice Wilson, *“The law does
not contemplate so improbable a contingency as that the mere survey or location of
a road, that may never be made, will enhance the value of land contiguous to it.”
2 Scam. 209. And the whole case from 2 Scam. 209, lays down the law as it is,
independently and fearlessly. It is well settled by the decisions of our own court,
that the expense of additional fencing, the inconvenience of having a farm divided so
as to make it inconvenient to pass, are proper subjects of damage in acquiring the
right of way. Alton and S. R. R, Co. vs. Carpenter, 14 Ills. Rep 190: Kvans vs.
State, 2 Scam. 208. Taking all these facts into consideration, the verdict is very




far [rom being to such extent excessive as to require tlus court to set it aside. Il
linois and Wisconsin R. R. Co. vs: Van Horn, 18 Ills. Rep. 257.

But it is contended that the act of February 14, 1855, has altered the law in re-
gard to this question ; and such is assumed to be the case in the instruction refused
by thé court. If the law has not been altered, the instructions asked for the appel-
lee are strictly correct. The act referred to has no reference to the measure of
damages in obtaining the right of way. Certainly the legislature never designed to
perpetrate so great fraud upon the land owner, as to refuse to allow him the expense
of additional fencing, and throw open a railroad, and not even make the com-
pany liable to build “the fences until six months after their road is running, and
not even then if the company will run the risk of avoiding the stock that may stray
upon the track. The first section of the act referred to simply requires the rail-
road corporation to fence their road, within six months after the same is open for
use, with fences sufficient to keep cattle, &c., from getling on the road; and shall
also make cattle guards at roads and farm crossings for the same purpose; and pro-
vides that so lonﬁ as such fences, &c., are not made, the company shall be liable to
damage done to cattle on the road ; and when the fences are made and kept in re-
pair, the company are not liable for injuries to cattle, &c., unless wilfully or negli-
gently done; and the company is not required to fence its road at all except where
it is necessary to keep cattle off the road.

By the second section, they are not required to fence their road, where the land
owner has agreed to do so, nor where the expense of fencing is included in the as-
sessment of damages, and in such case the company are not Tliable for damages to
the cattle if he fails to make the fence.

The third -section provides for a penalty agamst any one who shall attempt to
drive stock, &c, across or along the road except at farm crossings. This act has
not the remotest connection with, or reference to, the measure of damages for tak-
ing land for the right of way. It isan act to prevent injuries to stock, and regulate
the liability of the companies of this state upon thatsubject. The land owner whose
land has been taken has no right to join his fence to the fence built by the company,
if the company does not chooese to let him do so, nor has he any right to build farn:
crossings for his own use, unless by the permission of the company. This is fully
laid down in A. and S. R. R. Co. vs. Baugh, 14 Ills. Rep. 211: and the statute re-
ferred to has not changed the law as laid down in that case.

B.S. PRETTYMAN and JAMES ROBERTS,
Attorneys for Appellees.
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SUPREME COURT.

-STATE OF ILLINOIS, % THIRD GRAND DIVISION.

APRIL TERM, A. D. 1859 .

THE TONICA AND PETERSBURG RAILROAD COMPANY, Appellant,
vSs.
JOIIN UNSICKER, Appellee.

This was a proceeding by the appellant made under our statute to ob-
tain the right of way across the land of the appellee. The proceedings
and judgment, as well as the errors relied upon for the reversal of this judg-
ment, appear in the bill of exceptions filed in said cause, commencing on
page ten of record, and is as follows:

“STATE OF : ILLINOTIS, TazeweLr Counry Circuir Courrt,
Tazewell County, February Term, A. D. 1859.

TONICA AND PETERSBURG RAILROAD COMPANY
s,
JOHN UNSICKER.

Be it remembered that, on the trial of this cause, the evidence offered
on behalf of the appellant, Unsicker, was as follows :

Stellanger was first sworn, and testified that he resides near Unsicker ;
that he knows his farm through which the Tonica and Petersburg railroad

-runs ; that the farm contains about seventy-two acres, worth about forty

dollars per acre; that the usual market for Unsicker and his neighbors
is Peoria, about eleven miles distant; that Unsicker's farm, the one in
question, is about two or three miles from Washington; that in view of the
quantity of land taken by the Tonica aud Petersburg railroad, in running
their line of road through the farm of Unsicker, and the cost of making
and maintaining the fences along the line of the road, and the cattle guards
along the same, and their inconveniences to Unsicker by reason of the
road running through his farm in the manner it does, witness estimated
the damages sustained by Unsicker at nine hundred dollars. Witness
further stafed that the following plat, which was handed him, (which said
plat is admitted to be correct by both parties to this suit,) represented, as
nearly as he could recollect, the manner in which the Tonica and Peters-
burg railroad runs through Unsicker’s farm ; and that he should think the
quantity of land on said plat represented as taken up by the road, being
5.96-100 acres, as about the correct quantity. Witness further stated
that he did not include, in his estimate of damages, the inconvenience to
Unsicker in case the railroad company should refuse to let him erect cat-
tle guards along the line of road through his farm. In that case damages
would be incurred, how much witness did not say.

W itness was then cross-examined, and stated that the farm of Unsick-
er lies about four miles northeast of Morton; that he don’t think the
construction of the I'onica and Petersburg railroad would benefit Un-
sicker, or enhance the value of his land,




Samuel Mowberry, another witness for appellant, was next sworn, and
testified that he knows the farm of Unsicker over which the Tonica and
Petersburg railroad runs; had been on it recently ; resided about six miles

/3 from it; thinks the plat shown first witness shows the manner in which
the railroad crosses the farm of Unsicker correctly ; that the farm of Un-
sicker is situated about eleven miles from Peoria, three miles from Wash-
ington, and seventeen miles from Pekin: Peoria being the usual market
for the neighborhood. Witness further stated that the farm of Unsicker
was worth thirty-five to forty dollars per acre; that the damages to Un-
sicker, by reason of the Tonicaand Petersburg railroad running through
his farm in the manner it does would be eight hundred and fifty dollars:
this would be a low estimate. Included in this estimate of damages,
witness stated, was the cost and expense of keeping up and building fences
and caltle guards along the line of railroad through Unsicker’s farm, but
did not include the damage to Unsicker in case the railroad company
shonld refuse to allow him to put up cattle guards along the line of road
through his farm, and thus he be compelled to use gates. Witness stated
that he could not estimate the damages arising from such inconvenience:
it would be additional damage, but he did not know how much.

There was no cross-examination of this witncss.

John Lowman, another witness for appellant, was next sworn, and tes-
tfied that he knew the farm of Unsicker ; had been on it three wecks ago;
that the Tonica and Petersburg railroad ran through it in the manner
shown in the plat exhibited to the previous witnesses; that the land in
question was worth thirty-five dollars per acre; that the damages to Un-
sicker by reason of constructing the Tonica and Petersburg railroad
through his land as shown in the piat, would be from seven to eight hun-
dred dollars. This included the building and maintaining fences and cat-
tle guards along the line of road through the farm of appellant, but did
not include the damage to appellant in case the railroad company should
refuse to let him erect cattle guards, and thus compel him to use gates in

/y~crossing the railroad track through his farm. In such case the damages
would be increased, how much witness did not state. Witness further sta-
ted that the construction of the Tonica and Petersburg railroad through
appellant’s farm could no! be of any benefit to him, nor enhance the value
of his property, because his market was at Pcoria, only eleven miles dis-
tant: that he was within two or three miles of a depot on the Peoria and
Oquawka railroad at Washington, and did not need any greater railroad
facilities.

This witness was not cross-examined.

John Oswald, another of appellant’s witnesses, was sworn, and testified
that he lived near the appellant; knew his land through which the T'onica
and Petersburg railroad ran; thatit ran through the farm in the manner
shown by the plat exhibited to the other witnesses; that the farm was
worth thirty-five dollars per acre; did not think the railroad enhanced its
value any; believed the damages to Unsicker, by reason of running the




road through his farm, to be at least nine hundred dollars. Witness fur-
ther stated that Peoria was the usual market for Unsicker and his neigh-
bors; that it was eleven miles distant; that they seldom or never sold
their produce at Washington. :

Witness was then cross-examined, and testified that he did not think
railroads enhanced the value of land through which they were built.

David Sloan, another of appellant’s witnesses, was next sworn, and
testified that he knew the farm of Unsicker through which the Tonica
and Petersburg railroad ran; that said road ran in the shape shown in plat
exhibited to previous witnesses; that there was some curve to the road
as it was constructed through Unsicker’s farm; that the land was worth
thirty-five to forty dollars per acre; that, in estimation of witness, Unsick-
er would sustain some nine hundred dollars, including fencing, and not
including damages, by reason of the inconvenience of using gates in
crossing the railroad track from one part ot the farm to another in case
the railroad company should refuse to let Unsicker erect cattle guards
along the line of road through his farm; thinks the damages increased by
the curve in the road through appellant’s farm; don’t think the appellant
benefited in any way by the construction of the Tonica and Petersburg
railroad, nor his land enhanced in value.

"This witness was not cross-examined; and this was all the testimony of
appellant in this cause.

Appellee then called William D. Evans, who was sworn, and testified
that he had been selected by the Tonica and Petersburg railroad com-
pany as one of the commissioners to view the land and condemn the

/& Tight of way through the farm of Unsicker; that there was a mistake in
the return made to the justice of the peace; that the return stated that one
dollar only had been assessed as damages to Unsicker by the commis-
sioners, when in fact they had assessed the damages at one hundred dol-
lars. Witness further stated that he had viewed the land of Unsicker
along the line of the Tonicaand Petcrsbusg railroad, and then thought the
damages to Unsicker, by reason of building the road through his land,
would be one hundred dollars over and above the benefits of the same;
and wilness stated that his opinion was still the same.

Witness was then cross-examined, and testified that he lived at Dela-
van, twenty miles from the farm of Unsicker; that he had lived at his pres-
ent home four or four years; that in estimating damages he had included
the expense of building - and maintaining fences and cattle guards along
the line of rcad through appellant’s farm, but thought the railroad com-
pany bound by law to build the same. The appellant, Mr. Bell, Rogers
and Kellogg were with witness when he viewed the land of Unsicker.

Mr. Birkett, another of the commissioners, was not present on that oc-
caslon.

Thomas Birkett, another of appellee’s witness, was next sworn, and tes-
tified that he had been across the land of Unsicker, but not on the line of




- road, but he could see the line of road and the manner in which It ran
through appellant’s farm ; thinks map, as shown other witnesses, correct;
that the commissioners, of which witness is one, had assessed Unsicker’s
damages at one hundred dollars instead of one dollar, as appeared by
the return to the justice of the peace; did not know how the mistake oc-
curred. The damages assessed by commissioners were in view of the
railroad company building and maintaining the fences and cattle guards
along the line of railroad through appellant’s farm.

The witness was then cross-examined, and testified that, if Unsicker had
to build and maintain fences along the line of road through his farm, the
damages assessed by the commissioners would be increased to the exfent
of the cost of such building and maintaining; that on account of therail-
road running in a curved line through appellant’s farm, he suffered more
damage than if the same ran straight through the farm. Witness further
stated that he had not been over theland in company with the other com-
missioners, Bell and Evans; went on in advance of them. The land of
Unsicker is situated about three or four miles from the town of Washing-
ton, where witness resides.

Bell, another of appellee’s witnesses, was next sworn, and testified that
he was one of the three commissioners selected by the Tonica and Pe-
tersburg railroad company to view the land of’ Unsicker and assess the
damages for condemning the right of way over said land for the railroad;
that he had been over the land in/question, and the commissioners assess-
ed the damages to Unsicker at one hundred dollars, which was the amount
they designed to report in their return to the justice of the peace, but ow-
ing to a mistake somewhere the return showed the damage to be only one
dollar. Witness further stated that the damages assessed to Unsicker were
in view of the railroad company building and maintaining the fences
along the line of the road throughthe farm of appellant; that he thought,
at the time when the damages were assessed, that they were right, and
was still of the same opinion ; that the plat shown other witnesses cox-
rectly marks out the manner in which the road runs through the farm of
Unsicker.

2 -72_ The witness was then cross-examined, and testified that the cost of fenc-
ing in the neighborhood where the farm of appellant was situated would
be about one dollar and a quarter per rod; that he resided in Washingion;
that Evans, another of the commissioners, was in company with him when
he went over the land of Unsicker to view the same, and assess the dam-
ages, but Brickett did not go over the land with them.

This was all the evidence in this cause on the part of either party.

The appellant then requested the court to give the jury the following in-
structions, Viz ;

45 The appellant asks the court, first, toinstruct the jury, that the company




are not bound by law to fence their road only in cases where it is neces-
sary to keep cattle or other stock off their road; nordo they have to fence
the road when the cost of fencing is included in the assessment of dam-
ages; and the jury may, if they see proper, include the cost of the fencing
in their assessment of damages.

The court instructs the jury, that, atter the assessment and payment of
the damages to Unsicker by the railroad company, by way of damages
in the consideration of land taken for the purposes of the road, it will not
be bound to make the fences for Unsicker ou either side of the road, or
to make cattle guards for him to cross the road; nor will Unsicker have
a right, without the consent of the company, to make cattle guards across
the said road, if they believe, from the evidence, that Unsicker’s land was
already fenced and enclosed before the damages were assessed.

And the appellees, by their counsel, objected to each one; which ob-
jection was overruled by the court, and the instructions given to the jury.
‘T'o the overruling of which objection, and the giving of the said instruc-
tions to the jury, the appellee, by their counsel, then and there excepted.

Appellee then requested the court to give the jury the following in-
structions ;

The appellee asks the court to instruct the jury that the railroad com-
pany is bound to make and maintain the fences on each side of the
road.

That in estimating the damages for the right of way, the jury ought not
to allow the claimant for making and maintaining the fences along the
line of road.

%4 §~ 'That the company are bound by law to make proper and suitable farm
crossings where the road runs through a person’s land; and in estimat-
ing damages, the jury have no right to allow the claimant any compensa-
tion for making them himself.

Which the court refused to give to the jury; and to the ruling and re-
fusal of the court to givethe said instructions, and each of them severally,

to the jury, the appellee, by their counsel, then and there excepted.
The jury returned into court with the following verdict :

“We the jury find for the appellant, and assess the damages at eight
hundred dollars, ($800,) and appellant to make his own fences.”

And thereupon, appellee, by their counsel, moved the court to set aside
the verdict of the jury so rendered as aforesaid, and to grant a new trial
in said cause; and assigned, as reasons for the said motion, thatthe verdict

2 % of the jury so rendered as aforesaid was contrary to law, and contrary to
evidence; which motion was overruled by the court, and judgment ren-
dered on said verdict. To which overruling and judgment the appellee,
by their counsel, then and there excepted; and now prays that this their
bill of exceptions be signed and sealed by the court; which is done.

James Harriorr, [L. s.]




A

And the said Tonica and Petersburg railroad company assigns the fol-
lowing errors, to wit;

I'irst. The court erred in giving the instructions asked by the appellee
(Unsicker.)

Second. The court erred in refu_%gg to give the instructions asked by
the railroad company. / j

Third. The court erred in refusing to said company a new trial.

For which reasons, and for other errors appearing in the record and
proceedings aforesaid, said railroad company pray that said judgment
may be reversed, annulled, and altogether held for nothing.

A. L. DAVISON, Attorney for T. & P. R. R. Co.
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