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STATE OF ILLINOILS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A.p. 1859.

WiLrLarp Haprock vs. SAMUuEL HapLock.

POINTS AND AUTHORITIES—BY H. M. WEAD, FOR DEFEN-
DANT IN ERROR.

1. Both parties claim title through David Hadlock. They were therc-
fore estopped from denying his title.
Love vs. Gates, 4 Dev. and Batt. (N. C.) 363.

The deed from David Hadlock to Samuel Hadlock is not set forth.
No objection can be sustained to that.

2. The verdict is all right. Tt finds that plaintiff is the owner. The
word * owner” means a title in fee simple.
Jarrott vs. Vaughn, 2 Gilman 132.
Mirkport et va. vs. Hankler, 19 Tl1. 48.

8. The judgment should have been that the plaintiff should recover
possession of the premises described in his declaration. But this omis-
sion does not injure the plaintiff in error, and he cannot complain.

Buailey vs. Campbell, 1 Scam. 47, 131, 301.
Schlecuker vs. Risley, 3 Scamn. 486.
Manchester vs. cKee, + Gil. 511.

This Court, however, should enter the proper judgment for the re-
covery of the land. /2« Loern st55—, /6,7,‘ o, Ldee 45/

4. The real question in this case in the Court below was, whether the
deed from David Hadlock to Willard Hadlock had ever been delivered or
not. It was proven that it was deposited in the old man’s trunk, and while
he was absent Willard Hadlock stole it from the trunk, and put it on re-
cord. The verdict of the jury was right, and it ought not to be disturbed.

Archdale vs. Moore et al., 19 Tll. 565.
Dorgan vs. Ryerson, 20 Ill. 343.

5. The consideration of a deed may always be enquired into.

6. The 4th and 5th instructions were correct, and are undoubted law.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A. o. 1859.

Samuer Haprocxk, Appellee, vs. WiLLarp Haprock, Ap-
pellant.

EJECTMENT.

i ABSTRACT OF THE RECORD.
Weora.

Ix 1856 Samuel Hadlock commenced this suit in the Cirenit Court of
Woodford county, for certain tracts of land, described in the declaration.
On the application of appellant, the venue in the cause was changed to
Tazewell county, where, at the April Term, A. . 1858, the same was tried

10 by jury, and a verdict and judgment rendered in favor of appellee ; from
10, 11 which defendant—appellant—appealed to this Court.

The verdict finds the ¢ defendant guilty of withholding the premises in
the plaintift’s declaration mentioned, and that the plaintiff is the owner
thereof, and assesses his damages at one cent ;” and the judgment is, “It
is therefore ordered and adjudged by the Court, that the plaintiff recover

10 of the eaid defendant the damages aforesaid, and the costs and charges
by him about his suit expended, and that execution issue therefor.”

BILL Oi" EXCEPTIONS.

Plaintiff offered a deed from David Hadlock to him, dated January
13 16, 1856—recorded August 25, 1857—for the land in controversy.

The defendant objected to said deed—bat it was admitted, and defend-
ant excepted.
The plaintiff next offered two certificates, which are as follows:
“ Pre., 1834.
13, 14 Laxp OFFICE AT SPRINGFIELD, ILLINOIS,
No. 13,444. DNovember 2, 1835.
Received from David Hadlock, of Tazewell county, Illinois, the sum of
one hundred dollars cents, being in full payment for the W 1.2
of the N'W quarter of section No. 23, in township No. 28 north, of range
No. 8, west of the third principal meridian, containing cighty acres and
hundredths of an acre, at the rate of $1.25 per acre.
$100. : JOHN TAYLOR, Zecziver.”

“No. 19,253. Lanp OFrICE AT SPRINGFIELD, ILL.,
Spt. 19, 1838.
Received from David Hadlock, of Tazewell County, Illinois, the sum of
one hundred dollars cents, being in full payment for the E 1-2 of
the SW quarter of Scction No. 14, in township No. 28 north, of Range
No. 3, west of the third principal meridian, containing Eighty acres and
hundredths of an acre, at the rate of $1.25 per acre.
$100. JOHN TAYLOR, Recetver,

D
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Record,  Benjamin Tounger, plaintiff’s witness, testified that he knew the pre-

mises; that David Hadlock was living on them 15 or 16 years ago; was
in possession several years; don’t know how long; that he, David, was
in possession in 1849—claiming to be owner; supposed he remained in
15 Ppossession till 1850 or 1851; Willard then moved on the land, and is
now in possession ; did not understand he went on as a tenant; has been
there since 1850 or 1851, claiming to be the owner of the land.
Plaintiff rested.

15 16 Defendant then gave in evidence a deed from David Hadlock to him,

17 for the same premises, dated February 4, 1850, and recorded February
12, 1852. This deed was read without objection, and conveys the same
land described in the plaintift’s declaration.

Iere the defendant rested,

The plaintiff then called Benjamin Tounger, who testified as follows: I
wrote the deed from David to Willard Hadlock ; he then resided on
the premises; made the deed at David’s request ; Willard was there
when it was acknowledged ; understood it was to be kept in old man’s
possession until his death ; understood so trom the parties when the deed
was acknowledged ; T handed it to Willard, and he handed it, I believe,
to the old man, who, I think, took and put it in his trunk; that was the

18 19 last T ever saw of it until I saw it here this morning; as I understood it,
Hal

b
the old man was dividing his land between his children, and gave Wil-
lard this as his portion.
Don’t remember any thing being said about Willard’s supporting the

old man and his wife; the orthard was reserved to the old man as
long as he chose to use it.

(There was no consideration paid at the time the deed was made.) The
evidence in parenthesis was objected to, and exception taken. There was

no agrecment at the time the deed was made that Willard should sup-
port the old man.

Jumes Ldwards—called by plaintiff—stated, something over two years
since I had a conversation with defendant, at his house; my wife was
present ; Willard said the deed from David to him was made out and
put in the old man’s trunk; the old man went up to Sumuel Hadlock's
and was then taken sick with erysipelas, and that while he was sick, he,
Willard, took the deed out of the trunk and got it recorded ; told the old
man he had given Benjamin Hadlock all his property to support him, and
that lie should go there for his maintenance, that he would not support

him any longer; that the old man was sick at Samuel’s, and he supposed
lLie would die.

Ars. Edwards—wife of James—testified to the same facts, and both
stated they were on a visit at Willard ITadlock’s at the time.

Philip Denny, called by plaintiff, stated: about 2 years since Willard

20 9 Hadlock told me that while the old man was sick at Samuel’s with eyrsi.

pelas, he had taken the deed from his trunk and got it recorded.

AMrs. Denny, plaintift’s witness, testified the samne as her husband.
Plaintiff rested.



Record.  Benjamin Hadlock, called by defendant, testified: Some time after
—2 _ the 12 February, 1852, David Hadlock told me that he had given Wil-
lard up the deed for the land, and that he had got it recorded; that
David, the old man, never was sick at Szmuel’s with erysipelas, but that

he was sick at Willard’s with that disease in March, 1852.

" Abner Mundell, William Crank, Tilton Howard, Thomas Pritchett,

and William Dunn, called by defendant, testified substantially to the

same admissions, made at various times by David Hadlock, as those testi-
99 fied to by Benjamin Hadlock—and all of which was said to have been
made after the deed was recorded; and also that the old man, David,
never was sick at Samuel Hadlock's, but was sick at Willard’s with
erysipelas in March, 1852.

Lrancis Sweet and Abial Sweet, called by defendant, testified : That
while Wiéllard and the old man were both living on the land in contro-
versy, they went to the oid man for some hedge plants; he told themn he
had given up the farm to Wirrakp, and had nothing to do with them
they then applied to Willard.

= The defendant next read the deposition of James Wagner, taken by |

R7, 34 plaintiff. |

In this deposition the witness states that he was at the house of Vil- ‘

lard and David about 1852 ; that he saw David take the deed out of the ;

| ' 33 trunk and give it to Willard, and tell him to take it and do as he pleased |
with it. At this time Willard and the old man- were living on the land ]

together. At the time of taking the deposition, witness thought the old ‘

man between seventy-five and cighty years old. |

|

David Hadlock, called by plaintift, testified that he had never told
Benjamin Hadlock, nor any other person, that he had delivered the deed
from him to Willard—to said Willard Hadlock.

This was all the evidence.

35

The 4th instruction asked by plaintiff; and given by the Court, is as
follows : i . :

“Tf the jury believe the deed was taken from the possession of David
Hadlock wrongfully and against his will, and placed upon record, tl}e
jury cannot infer a ratification of the deed from the mere delay.of David
Hadlock to prosecute for such wrongful act, unless the delay is so long
as to bar the plaintiff by the statute of limitations.”

«5th. To constitute a ratification in such case, it is necessary to, show a
full, free and positive acknowledgement by David .lladlock that he .had
36-7 ratified and confirmed the deed, or such acts on his part as are equiva-

lent to an express consent.”

Exceptions were taken to these instructions.
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ERRORS ASSIGNED.
1. Admitting improper and rejecting proper evidence. l

2. Entering judgment upon the verdict of the jury, the verdict not
ﬁndmg what ¢ estate appellee had in the premises.

3. Entering judgment for damages and costs only, without rendering
any Judrrment for the possession.

+. In giving appellee’s 4th and 5th instructions, and 1efusxnfr instruc-
tion asked by appellant.

. In overruling appellant’s motion for a new trial, the verdict being
J"Jlllat law and the evidence.

N. H. PURPLE,
Appellant’s Attorney.

POINTS AND AUTHORITIES. :

1. The verdict must specify the estate of the plaintiff.
Purple’s Stat., p. 507, § 24, 7th Division.

. The judgment is a nullity, being for damages and costs only and not
f01 the land.

Purple’s Stat., 507, § 27.
3. The 4th and 5th instructions of the plaintiff below are not law.

4. The verdict is clearly against the evidence.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 4. p. 1859.

WiLLarp HapLrock vs. SAmMuer. HapLock.
POINTS AND AUTHORITIES—BY H. M. WEAD, FOR DEFEN-
DANT IN ERROR.

1. Both parties claim title through David Hadlock. They were there-
fore estopped from denying his title.

Love vs. Gates, 4 Dev. and Batt. (N. C.) 363.

The deed from David Hadlock to Samuel Hadlock is not set forth.
No objection can be sustained to that.

2. The verdict is all right. It finds that plaintiff is the owner. The
word * owner” means a title in fee simple.
Jarrott vs. Vaughn, 2 Gilman 132.
Airkport et wa. vs. Hanlkler, 19 T11. 48.

3. The judgment should have been that the plaintiff should recover
possession of the premises described in his declaration. But this omis-
sion does not injure the plaintiff in error, and he cannot complain,

Bailey vs. Campbell, 1 Scam. 47, 131, 301.
Schleculer vs. Risley, 3 Scam. 486.
Manchester vs. Mclee, 4 Gil. 511.

This Court, however, should enter the proper judgment for the re-
covery of theland. f2 .. fces: sras /Z‘;/g_ Y20, Leo. 4//,

4. The real question in this case in the Court below was, whether the
deed from David Hadlock to Willard Hadlock had ever been delivered or
not. It was proven that it was deposited in the old man’s trank, and while
he was absent Willard Hadlock stole it from the trunk, and put it on re-
cord. The verdict of the jury was right, and it ought not to be disturbed.

Archdale vs. Moore et al., 19 Tll. 565.
Jlorgan vs. Ryerson, 20 Ill. 343.

5. The consideration of a deed may always be enquired into.

6. The 4th and 5th instructions were correct, and are undoubted law.
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