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In the Supreme Court, State of Illinois.

O DIVIESTON,

Z

ERE N EEED N U AN
PIAas'Y GRADN

At Mount Vernon----November Term, A. D, 1861

MORGAN & HUNDLEY

|
vs. - Error to Jackson.
|
FALLENSTEIN & GAUSS. §

DEFENDANT’S BRIEF.
The demurrer to the second plea was properly sustained. The
evidence that would sapport the plea, would vary the terms of the
note. Such evidence not admissible.

“The rule is, where a contract is reduced to writing, that the
writing affords the only evidence of the terins and conditions of the
contract. All antecedent and cotemporaneous verbal agreements
are merged in the written contract. The law will not allow that an
agreement may rest partly in writing and partly in pavol, so that it
is equally inadmissible to add to, take from or specifically change
the terms of a written agreement, by parol.”

A

2 Phillips Evidence 858,
S w504,
Graves vs. Clark 6 Blackf. 183. Harlow vs. Boswell 15 111, 57
Mahan vs. Sherman 7 do. 379,  Abrams vs Pomroy 13111 133

Lane vs. Sharpe 3 Scam. 573.
Hoare vs. Graham 3 Camp. 5.

Parol evidence is admissible to impeach the consideration of a
note, provided always that it does not vary the terms of the note.—
12 111 288-9.

“Qur statute allowing the failure or want of consideration of a note
to be proved by parol, never intended to allow pavol prool to change
the terms of a note which has been delivered and become operative. %
The rule that the writing must speak the intention of the parties. is
as applicable to a note as to any other written instroment.”
Walters vs. Smith 23 111 345,

CORNELIUS 8. WARD.

- For f)r;{-l‘)l dantz

Guardian Office print, ML Vernon.
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IN THE SUPREME COURT O¢ ILIINOIS,
. FIRST GRAND DIVISION . ... o NOVEMBER TERM, 1861,

LA EOR S THC RR. W W THC e

Morgan & Hundley, l \
VS. Error 1O JACKSON.
Fallenste'n & Gavss. (

-1 The record in this case shows that an action of Assumpsit was brought in Jackson Circqit Court, at
May Term, 1360, by the Appellees against the Appellonts. The Declaration counts first upon a prom -
issory mote for $886.55, with the usual money counts added.

4  The Defendants pleaded first the general issue, and secendy, a plea of partial failove of cousideration
to the first count ; the 2d plea alleging that the ‘‘sum of fifty-nine dollers was included in said note, and
in comsideration of the agreement and promise of the said plaintiff at thetime of making‘éiidxlote, “#nd
contemporaneously therewith that they, the said plaintiffs, would not institulte a suit wpon gaid note, or
uttempt by fegal process, to collect it of said defendants or demand payment thereof of them, until after
the first day of June, 1860, and which said time has not yet elapsed, and plaintiffs have instituted this
suit and demanded payment of the said sum of $59 before the said first day of June, 1860, by means

()

whereof, the consideration of the said note has failed and this they are ready to verify ; wherefore they
pray judgment, &c.
To this 2d plea o general demurrer was filed and the court sustained the demurrer. A trial was then
7 had upon the general issue, and the jury returned a verdict against the Appellants, for $897.62. Motion
for new trial overruled by the court, and judgment rendered upon the verdict of the jury. TFrom this
judgment, Morgan & Hundley appealed to this Court.
The Errors assigned are :—1st, That'the Court erred in sustaining demurrer to 2d nlea. 24, That
the Court erred in overruling motion for new trial, and entering judgment upon the verdict.
10 The main question raised and relied on is, that the Court should have overruled appellees demurrer to
appellant’s 2d plea, that plea being good as a plea of part failure of consideration.
——See Hill £T AL vs. Enders T AL 19¢h IIL., 163.

WILLIAM J. ALLEN,
A o Attorney for Appellants.

o -/8]
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In the Supreme Court, State of Illinois.

At Mount Vernon----November Term, A. D, 1861

i it ettt o

MORGAN & HUNDLEY

|
|
vS. - iror to Jackson.
. I
FALLENSTEIN & GAUSS. J

DEFENDANT’S BRIEF.
. The demurrer to the second plen was properly sustained.  The
evidence that would support the plea, wonld vary the terms of the
note. Such evidence not admissible.

“«m T , N 2 - 4 1#1
The rule 1s, where a contract is reduced to writing, that the

writing affords the only evidence of the terms and conditions of the
contract. Il QUUECEHENt and cotemporaneous v erhal agreements

s

are merged in the written contract. The law will not allow that an
agreement may rest partly in writing and partly in pavol, so that i
is equally inadmissible to add to, take from or specifically change
the terms of a written agreement, by parol.” :

Lane vs. Sharpe 3 Scam. 573. 2 Phillips Evidence 358.
Hoare vs. Graham 8 Camp. 50, 4 s o "‘Hr
Graves vs. Clark 6 Blackf. 183,  Harlow vs. Boswell 15 Il .
Mahan vs. Sherman T do. 379.  Abrams vs Pomroy 13 Ill 133

Parol evidence is admissible to impeach the consideration of =

note, provided always that it does not vary the terms of the note.
12 111 288-9.

“Our statute allowing the failure ov want of consideration of a note
to be proved by parol, never intended to allow parol proof to change
the terms of a note which has been delivered and become operafive.
The rule that the writing must speak the intention of the pmtxm i

as applicable to a note ag to any other written lmtrunwnt
Walters ve. Smith 23 Il 345,

CORNELIUS 8. WARD.

For f[)qr}'n(lfm!s.

349813

Guardian Office prnt, ML Vernou.
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IN THE SUPREME COURT Of ILLINOIS,
FIRST GRAND DIVIBION . - cviimce i NOVEMBER TERM, 1861,

LB BOR SR T EWR. OB ET TH e

Morgan & Hundley,
V8. ERROR To JACKSON.
Fallenstein & Gauss.

1 The record in this case shows that an action of Assumpsit was brought in Jackson Circait Court, at
May Term, 1860, by the Appellees against the Appellants. The Declaration counts first upon a prowm-
issory note for $886.55, with the usual money counts added.

4  The Defendants pleaded first the general issue, and secondly, a plea of partial failure of consideration
to the first count ; the 2d plea alleging that the ‘‘sum of fifty-nine dollers was included in said note, and

s /74)//( /¢ % in consideration of the agreement and promise of the said plaintiff at thetime of making said note, and

o3

contemporaneously therewith that they, the said plaintiffs, would not institute a smt upon said note, or

| 4o & A /.:j {¢ a_ attempt by legal process, to collect it of said defendants or demand payment thereof of them, until after

{ the first day of June, 1860, and which said time has not yet elupsed, and plaintiffs have instituted this
suit and demanded payment of the said sum of $59 before the said first day of June, 1860, by means
5 whereof, tLe consideration of the said note has failed and this they are ready to verify ; wherefore they
pray judgment, &c. :
To this 2d plea a general demurrer was filed and the court sustained the demurrer. A trial was then
7 had upox the general issue, and the jury returned a verdict against the Appellants, for $397.62. Motion
for new trial overruled by the court, and judgment rendered upon the verdict of the jury. From this
judgment, Morgan & Hundley appealed to this Court.
The Errors assigned are :—1st, That the Court erred in sustaining demurrer to 2d nleas™ 2d, That
the Court erred in overruling mation for new trial, and entering judgment upon the verdict.

10 The main question raised and relied on s, that the Court should kave overruled appellees demurrer to

appellant’s 2d plea, that plea being good as a plea of part failure of consideration.
———3ee Hill &1 AL vs. Enders &1 Ar 19th Il 163.

WILLIAM J. ALLEN,
Attorney for Appellants.
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