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SUPREME COURT---APRIL TERM, A. D. 1865.

’ Epwarp W. AvstiN, appellant,)
impleaded with ]
EBENEZER VINING i Ejectment Appeal from the Court of Common Pleas,
) s, of the City of Elgin.
ArexaNper H. UNpEBWOOD. °J

Argument for Appellant by Sylvanus Wileox,

This is an action of ejectment brought by the Appellant, Austin vs. Underwood. The
\ facts in the case are substantially as follows: For a number of years prior to March, 1855,
the defendant, Underwood, had occupied and his wife owned a pizce of land situate in Dun-
dee, Kane Co., Illinois, containing about 21 acres, that adjoining this there was a small farm
containing 55 1-2 acres of arable and 4 acres of timber land owned by Mary Dibb and
Thomas Dibb her husband. Underwood wanted to buy this Dibb farm but had no means
to pay for it. Ide applied to the appellant Austin for money to buy the farm; Austin con-
sented to furnish the money ; thereupon March 31st, A. D. 1855, the land was bought from
Dibb and his wife for $900; Austin advanced and paid in gold to Dibb part of the consid-
eration money down,and gave his note for the balance,und afterwards paid thenote in gold to
Dibb, though Dibb and his wife conveyed the land by deed March 3Jst, 1855, directly to
Underwood and Underwood and his wife, at the same time executed to Austin a mortgage
upon the land for the consideration money, and included in it a small amount, to wit : $87,
86 40-100 that Underwood owed to Austin, and also included the 21 acre picce in the mort-

" gage; this mortgage contained no waiver of the homestcad or power of sale.

41 to 42 April 11th, 1858, Austin released that mortgage and Underwood and his wife executed

_ to Jeremiah C. Austin a trust deed upon the 2] acre piece a.d the Dibb land for the samo

indebtedness for which the original mortgage was given, 'The appellant, E. W. Austin, at

the same time surrendered up the original notes and took new notes, which notes are de-

17 to 21 scribed in the trust deed and amounted in all to $982,25-100. This trust deed is in the

usual form but contairis no waiver of the homestead and required the trustee in case of a

default in the payment of any one of the notes to advertise and sell the land upon the ap-~

plication of the holder of the notes. Defendant Uzderwood failed to pay the mnotes and

the trustee, Jeremiah C. Austin, alter advertising as required in the trust deed at the re-

quest of the appellant, E. W. Austin, on the 4th of April, 1861, at the time and the place

mentioned in the notice, sold in three parcels the land described in the trust deed, E. W.

28 to 80 Austin bidding the same off as follows : The 55,1-2 acre picce for $576, the 4 acre piece

for $45,70-100, the 21 acre piece for $568,22-100, the axount of tho notes and interest de-
scribed in the trust deed with the expenses.

And Jereminh C. Austin in pursuance of the sale made a deed of the’ said land to the
appellant, E. W. Austin. The defendunt not delivering up possession, E. W. Austin
brought this suit to obtain possession of the said pieces of land, to wit: the 55 1-2 acre
picce, the 4 acre piece and the 21 acre picce ; the defendant claimed homestead right in and
to the said pieces of land and that the sale was void, and the Court below deciding that he
had a homestead right to the land gave judgment for the defendant. As to the 21 acre

" piece upon which the defendant and his fawily, lived before the Dibb purchase and has ever
- gince lived, the appellant concedes that the defendant has a homestead right therein and
abandons all claim thereto under the trust deed sale ; but as to the 55 1.2 and the 4-acre
pieces being the Dibb farm, for which the appellant paid, the appellant claims that as
against him the defendant has no homestead right thercin, and that the Court erred in de=
ciding that the defendant had a homestead right thercin, and the question whether the
defendant (appellee) has a homestead right imand to the Dibb farm as against the appel-
lant or not is really the only question in controversy in this suit. The testimony of Dibb
and his wife which the Court will find on Pages of Record 52 to 59, shows that though they

|



deeded the land to Underwood yet that Austin paid the entire consideration money for the
land in gold ; that Underwood never had any of the consideration money in his hand at all,
but it went directly from Austin to Dibb and to secure the payment thereof at the time the
deed was made from Dibb to Underwood ; Underwood and his wife made the mortgage to
Austin and the cir:umstances, to wit : the poverty of Underwo.d, date of the release of the
mortgage and execution of the the trust deed of Underwood and wife to Jeremiah C. Aus-
tin, together with the amount secured by the trust deed, shows that the debt to secure
which the trust deed was given, was the same debt that the mortgage was given to secure,
which debt mainly was incurred for the purchase money of the said Dibb land.

The evidence in this case proves conclusively that the debt secured by the trust deed upon
which the land was sold to the appe!lant, Austin, was a debt or liability incurred for the
purchase of the land.

On this point, that is that the debt (whatever it may have been at the time of sale and the
amount bid shows the true amount, which was over $1100) was in the main incurred for
the money which Austin furnished to pay Dibb for the land there was not below, and prob-
ably will not here be any dispusie ; but the appellec avers that it was a loan of the money
to him and therefore his money when it was paid to Dibb, and relied in the Court below up~
on this construction of the matter and succeeded in carrying the case on that construction.

The appellant insists that as between him and the appe'lee this debt falls within the let-
ter and spirit of the 2d section of the Act in Relation to Homesteads, which declares ‘“that
no property shall by virtue of this act be exempt from sile for o debt or liability incurred

for the purchase thereof,” Statute Illinois, 576, S. 2.

Is not this a liability incurred for the purchase thereof ? Call it a loan or what you may
please it is nevertheless a Zability incurred for the purchase of the land. The money which
paid for the land is the consideration of the notes on account of the non-payment of which
the land was sold under tho trust dced and the debt for which tho notes were given was in-
curred for that money. Certainly a fair construction of the statute must, as it ought in
this case, to bring this debt within the 2d section of the act aforesaid : construe it ag desir~
cd by the appellee and an outrageous legal robbery is the result in this case.

The fact of the surrendering of the original notes and mortgige and taking new notes
and a trust deed (which was done for the very purpose of excluding all question that the
defendant had no right to a homestead, and giving a deed with power of sale was then by
the profession generally regarded as excluding it), is not at all against the appellant. It
is the debt and not the evidence of it which is material, and tho debt here was and is (not«
withstanding tho cliange in the evidence thereof') for the purchase of the property.

Had Dibb when Austin paid for the land decded the land to Austin and then Austin deed-
ed it to Underwood and Underwood mortgaged it back to Austia for the consideration then
the appellees’ attorney conceded there would be no deubt about Austins’ holding the land.

I insist that under the 2d scc. of the statute this debt stands just as though such had been
the case.

If a vendee of land gives his notsto the vendor for part of the purchase money and the
vendor assigns the note and the assignee thereof in the effort to collect the note resorts to
the land as against that debt the vendee has no right of homestead in the land.

Miller et al. vs. Marckle, 27 Ills. 402.

A mortgage given (to a third person, not the vendor,) for purchase money of land and ex<
ecuted at the same time tho decd is 2xecuted to the mortgagor takes precedence of a judg-
ment against the mortgagor.

Curtis va. Root, 20 111, 58.

The above cases so far as they bear on the question in this case are in favor of the posi-

tion taken by appellant ; and it is submitted that the law and common honesty and justice

require that the debt to secure which the trust deed by virtue of which the land (i. e. the
Dibb land) was sold shall be held and considered as a Yiability incurred for the purchase thereof.

S. WILCOX, Atty. for Austin.



Brief ar (//ra tey ffva/;/n’//m?t‘.

@C////«/én/ /::ff%
ﬂ@/g/@@m%ﬁ”{

i, mw“f

- . .
A Mdesyt

%%W,

C’%//// sl A i &S ETE



SUPREME COURT OF ILLINOIS,
THIRD GRAND DIVISION,

APRIL TERM, A.D. 1885,

ALEXANDER H. UNDERWOOD, )

Appellee,
ats. L EJE«I)CTMENT—APPEAL FROM THI
ourr or CorntoN Preas or
EDWARD W. AUSTIN, THE Crry or ErgIw.
Appellant,
Iurrzapep wite E. 'W. VINING.

SUGGESTIONS BY ATT’Y FOR APPELLEE.

The facts of this case are briefly these : In March, 1855, Mary Dibb
owned two pieces of land (about 60 acres) adjoining 21 acres on which Un-
derwood and his family then resided, and which was his homestead. Un-
derwood negotiated with Dibb and wite for the purchase of said Dibb prop-
erty. The result was a sale of the same Z0 Underwood. Says Dibb in an-
swer to the 7th interrogatory of his deposition : 7 sold the land to Under-
wood, for my wife.” Underwood was under the necessity of borrowing the
money with which to make said purchase. This he did of Edward W. Aus-
tin. The witness Dibb says in the answer above referred to: “Underwood
told me that Edward W. Austin would furnish him the money.” This tes-
timony shows clearly that Underwood was the purchaser of the land, bor-
rowing the money with which to pay for the same of Austin.

The amount of the purchase was §900. To secure the repayment of
the money thus loaned by Austin to Underwood, as also some other in-
debtedness of Underwood to Austin, amounting in all to $987.40;, Under-
wood and wife executed a moxtgage to Austin,conveying not only the Dibb
property, but the original 21 acres. This mortgage was made on the 21gt
of March, 1855,

Time passes—the defendant Underwood and his family occupy the en-
tire premises as their homestead, paying to Austin from time to time vari-
ous amounts towards said indebtedness, all the particulars of which pay-
ments we are not able to show, but some we can.
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Hewitt, page 59 of record, says: “I bought land of the defendant in
1857. I paid $400 for the land. I paid $330 of said sum to plaintiff Aus-
tin. I gave notes to defendant. In a conversation with the plaintiff and
defendant I learned that those notes were turned over to Austin.”

In this, then, and other ways did the defendant Underwood from time
to time pay said indebtedness to Austin till he was so far paid up that in
1857, when the witness Hewitt paid Austin for Underwood, Austin said to
the witness that the defendant Underwood owed him “ between three and
four hundred dollars.” At this time then we find the indebtedness re.
duced to between $300 and $400.

Time continues until the 11th of August, 1858, when, said original in-
debtedness being either fully paid, or any small balance that might remain
unpaid being merged in other and subsequent transactions between the
parties, we find that on that day Austin fully released- and satistied said
original mortgage. See page 41 of record.

At this time it seems that the defendant Underwood had become or
was now about to become indebted to Austin on other accounts, or for
other borrowed money, and it is possible he was still indebted for a smal]
amount or portion of said original loan (we can not tell how that was, the
proof is silent.)

We find, we say, Underwood and wife again executing a mortgage or
trust deed, rather, to J. C. Austin, to secure the payment to E. W. Austin
of $982.25. And it is by virtue of this deed and the sale by the trustee un-
der the same that the plaintiff claims to recover.

And in addition to this brief history of the facts of the case, as they
clearly appear in the evidence, we have but a word to say.

The mortgage of 1855 was given, not to secure the purchase money in
any seuse, but was given simply to secure loaned money.

The purchase was made by Underwood of Dibb. Underwood loaned
the money of Austin with which to make the purchase, and the mortgage
was made to secure that loaned money-

Again, if this Court should hold that in all cases where one borrows
money of another with which to purchase land, that that fact gave the .
lender a lien for the same as purchase money, still we insist that the trust
deed under which the plaintiff now claims was not given for any such pur-
pose. And there is not a particle of evidence in this case that su_ch was the
fact,

But on the contrary the evidence clearly shows that the original in-.
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debtedness was mostly paid in 1857, and we have a right to presume it was
all paid, or some other way disposed of, when the mortgage was released,
and there is not a particle of proof of the substitution of securities spoken
of by att’y for appellant, But supposing a small part of the original in-
debtedness did enter into the consideration of the trust deed, does that
fraction of the amount of said deed make the deed for the purchase money
and therefore a lien on said land as against the homestead? It can not be.
If the doctrine here insisted upon by the appellant was allowed to prevail,
a mortgage to secure a loan of money, no matter how foreign the same
might be to the purchase or improvement of the homestead, or at how
great a distance of time from such purchase the same might be, it the
mortgagee could only manage to incorporate into said loan a few dollars
of money previously loaned to the mortgagor, which might have been
used by him in the purchase or improvement of his homestead, that fact sl D2eotCe
made the entire amount a lien. The homestead of the defendant is to be
subjected to sale only to satisfy a debt incurred for the purchase or im-
provement thereof. In this case the plaintiff claiming that a part of the
debt is for the purchase money, (and it is only a part, if any,) claims the
right to sell to satisty, not only the purchase debt, but also a large outside
matter.

But in conclusion we insist that here is only a loan of money securcd
by a mortgage on the homestead of the borrower, which homestead right
can never be sold to satisfy such loan upon the trust deed given in this
case, the same not being in the form required by law to convey the home-.
stead. ' :

PLATO & SMITH,
Att’ys for Appellee.
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SUPREME COURT OF ILLINOIS,
THIRD GRAND DIVISION,

APRIL, TERM, A. D. 1865,

ALEXANDER H. UNDERWOOD, )

Appellee,
ats. EJECTMENT—APPEAL FROM THE
Courr or ComyoN PLEAS or
EDWARD W. AUSTIN, tHE Crry or KrgIn.
Appellant,
IaprEaDpED WiTH E. W. VINING.

SUGGESTIONS BY ATT’Y FOR APPELLEE.

The facts of this case are briefly these : In March, 1855, Mary Dibb
owned two picces of land (about 60 acres) adjoining 21 acres on which Un-
derwood and his family then resided, and which was his homestead. Un-
derwood negotiated with Dibb and wife for the purchase of said Dibb prop-
erty. The result was a sale of the same f0 Underwood. Says Dibb in an-
swer to the 7th interrogatory of his deposition : [/ sold the land to Under-
wood, for my wite.,” Underwood was under the necessity of borrowing the
money with which to make said purchase. This he did of Edward W. Aus-
tin. The witness Dibb says in the answer above referred to: “ Underwood
told me that Edward W. Austin would turnish him the money.” This tes-
timony shows clearly that Underwood was the purchaser of the land, bor-
rowing the money with which to pay for the same of Austin.

The amount of the purchase was $900. To secure the repayment of
the money thus loaned by Austin to Underwood, as also some other ix-
debtedness of Underwood to Austin, amounting in all to $987.40, Under-
wood and wife executed a moitgage to Austin,conveying not only the Dibi
property, but the original 21 acres. This mortgage was made on the 21st
of March, 1855,

Time passes—the defendant Underwood and his family occupy the en-
tire premises as their homestead, paying to Austin from time to time vari-
ous amounts towards said indebtedness, aZl the particulars of which pay-
ments we are not able to show, but some we can.
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Hewitt, page 59 of record, says: “I bought land of the defendant in
1857. I paid $400 for the land. I paid $330 of said sum to plaintiff Aus-
tin. I gave notes to defendant. In a conversation with the plaintiff and
defendant I learned that those notes were turned over to Austin.”

In this, then, and other ways did the defendant Underwood from time
to time pay said indebtedness to Austin till he was so far paid up that in
1857, when the witness Hewitt paid Austin for Underwood, Austin said to
the witness that the defendant Underwood owed him ¢ between three and
four hundred dollars.” At this time then we find the indebtedness re_
duced to between $300 and $400,

Time continues until the 11th of Aungust, 1858, when, said original in-
debtedness being either fully paid, or any small balance that might remain
unpaid being merged in other and subsequent transactions between the
parties, we find that on that day Austin fully released and satisfied said
original mortgage. See page 41 of record.

At this time it seems that the defendant Underwood had become or
was now about to become indebted to Austin on other accounts, or for
other borrowed money, and it is possible he was still indebted for a smalj
amount or portion of said original loan (we can not tell how that was, the
proof is silent.)

‘We find, we say, Underwood and wife again executing a mortgage or
trust deed, rather, to J. C. Austin, to secure the payment to E. W. Austin
of $982.25. And it is by virtue of this deed and the sale by the trustee un-
der the same that the plaintift claims to recover,

And in addition to this brief history of the facts of the case, as they
clearly appear in the evidence, we have but a word to say.

The mortgage of 1855 was given, not to secure the purchase money in
any sense, but was given simply to secure loaned money.

The purchase was made by Underwood of Dibh. Underwood loaned
the money of Austin with which to make the purchase, and the mortgage
was made to secure that loaned money.

Again, if this Court should hold that in all cases where one borrows
money of another with which to purchase land, that that fact gave the
lender a lien for the same as purchase money, still we insist that the trust
deed under which the plaintiff now claims was not given for any such pur-
pose. And there is not a particle of evidence in this case that such was the

fact,
But on the contrary the evidence clearly shows that the original in-
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debtedness was mostly paid in 1857, and we have a right to presume it was
all paid, or some other way disposed of, when the mortgage was released,
and there is not a particle of proof of the substitution of securities spoken
of by att’y for appellant. But supposing a small part of the original in-
debtedness did enter into the consideration of the trust.deed, does that
fraction of the amount of said deed make the deed for the purchase money
and therefore a lien on said land as against the homestead? It can not be,
If the doctrine here insisted upon by the appellant was allowed to prevail,
" a mortgage to secure a loan of money, no matter how foreign the same
might be to the purchase or improvement of the homestead, or at how
gi‘eat a distance of time from such purchase the same might be, it the
mortgagee could only manage to incorporate into said loan a few dollars
of money previously loaned to the mortgagor, which might have been

nsed by him in the purchase or improvement of his homestead, that fact 1B acled

xade- the entire amount a lien. The homestead of the defendant is to be
subjected to sale only to satisfy a debt incurred for the purchase or im-
provement thereof. In this case the plaintift claiming that a part of the
debt is for the purchase money, (and it is only @ part, if any,) claims the
right to sell to satisty, not only the purchase debt, but also a large outside
matter,

But in conclusion we insist that here is only a loan of money secured
by a mortgage on the homestead of the borrower, which homestead right
can never be sold to satisfy such loan upon the trust deed given in this
case, the same not being in the form required by law to convey the home-
stead.

PLATO & SMITH,
Att’ys for Appellee,
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JaxesoN & Monrsk, Printers, Chicago.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1865.

EDWARD W. AUSTIN, ArrELLANT, Lo
: l Ljectment.

IMPLEADED WITII
EBENEZER W. VINING,
3 VS.

ALEXANDER II. UNDERWOOD.

Appeal from the Court of
Common Pleas of the
J City of Elgin.

ABSTRACT OF THE ABOVE CASE.
Declaration filed in Kane Circuit Court, Oct. 'mx, 1861, in fhe usual
form. -
There are three counts in the declaration.
In the 1st count Austin & Vining claim title in fee.

« « 91 <«  Austin alone claims title in fee.

(43 13 3('[ (13 Vining 143 (1 113 13 ({3
The land is the same in each connt, and consists of three pieces, to-wit:

The N. E. Frac. of the S. W. Sec. 29,
T. 42, N. R. 8 E., Kane Co., containing
A timber lot adjoining,-containing

w

§55% ‘acres.

4 59% acres.

And a piece adjoining, on which defendant’s house and l 91
. . . . . . =
buildings were situated in which he lived, containing )

Each picce is particularly described in the declaration, but as the

‘controversy is in relation to what is called in the evidence by the wit-

nesses, the “Dibbs” lot, farm or premises, (which consists of the 55% and
4 acre picces, making 59% acres), it is believed the case will be more
readily understood by describing the Jand briefly as above than more at

large.
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12, 13, 14

14, 15

10, 11

17

18

19

20

-

Proof of service of copy of declaration, and notice that declaration
would be filed, &e., and that defendant was in possession of the premises.

Plea of not guilty filed Feb., 1862, and simil ter.

Venue, by consent, changed to court of common pleas of the city of
Elgin.

Case tried—judgment for defendant—new trizl granted under the
statute.

Nov.-Term, 1863, a jury was waived and cause submitted to the
court for trial, and tried by the court, and case taken under advisement
until next term.

At the next term, Jan’y, 1864, the court gave judgment for defend--
ant—plaintiff excepted—prayed an appeal which was allowed on filing
bond in sum of $200, in 30 days, to be approved by clerk, by agreement.

" Bill of exceptions to be filed by next term.

Bill of exceptions.

Plaintiff read in evidence,—a trust deed exccuted by the defendant, -
and Louisa A., his wife, to Jeremiah C. Austin, dat.d April 11th, 1858,
which recites that the defendant had executed to plaintiff Austin, five
promissory notes of even date with the deed, four of which were for $§200
cach, payable in 1, 2, 3 and four yecars from the 1st day of Oct. next
thereatter, and one of' which was for $182.25, payable five years from
the 1st day of Oct. next thereafter, all at interest at 10 per cent. perfan-
num, payable annually. And that the said defendant and wife, to sccure
the payment of said notes, and in consideration of such indebtedness, and
of $1, granted, bargained and sold to said Jeremiah C. Austin, (the three
picces of land above described, i. e.

1 piece containing 554 acres,

NS <6 4 ¢« (woodland),

1 ({3 13 21 (33
and deseribing cach particularly.)

In trust, nevertheless, that in case defaunlt'should be made in pay-
ment of the two notes that first became due, or any part thercof, then
all of eaid notes ghould become due and payable, and on the application
of the holder of said notes, said Jeremiah C. Austin, alter publishing a
notice in a newspaper published in Kane County, for four wecks before
the day of sale, should sell the said premises and all right and equity of



22

23
24

redemption of the defendant therein, at public auction, to the highest
bidder for cash, at E. W. Vining’s office, in Dundee, and to execute a
deed to the purchaser thercof, and out of the proceeds of the sale to pay
costs of sale, and said notes, and render to the defendant the surplus, if
any. And the deed then recites that the defendant is scized of the pre-
mises, and that they are clear of incnmbrances, and that defendant will
warrant the title. -
Signed and sealed 11th August, 1858.
A. II. UNDERWOOD, [sEAL.]
L. A. UNDERWOOD, [sEaL.]
Witness,

E. W. Viyixe. |

Trust deed. Acknowledged before E. W. Vining, a Justice ot the
Peace, August 11th, 1865. The acknowledgment isin the ordinary form,
prior to the act exempting homesteads. There is no ‘waiver of home-
stead right in it.

Certificate of Recorder, Kane Co., that T. D. was recorded Scpt.
3d, 1858.

The plaintiff next read in evidence a trustee’s deed, dated April 4th,
1861, executed by Jeremiah C. Austin to the plaintiff, Edward W. Aus-
tin.

This deed recites the exccution of the trust deed above described,
and recites that default was made in the payment of the two notes that
first became due in said trust deed mentioned, and that the plaintiff, Aus-
tin, was the legal holder of the notes; and that he applied to the said
trustee (Jeremiah C. Austin), to sell the premises; and that, in pursu-
ance of the trust deed, he, on the 14th day of February, 1861, published
a notice, in a newspaper in Kane county, that, on the 4th ot April, 1861,
at 10 o’clock, A. ar., at E. W. Vining’s offtice, in Dundee, he should sell,
at public auction, for cash, to- the highest bidder, the land deseribed in
the trust deed ; and that said notice was published for four weeks; and
that, at the time and place mentioned in said notice, he offered the said
premises for sale, in parcels, and sold the same in three separate parcels,
to the plaintiff, Austin, as follows:

The 55% acre piece he sold for............c.oonnt $ 576.09
i 4« L L Wt i s LU AT . 45.60
N (L £ & s S LR S 568.22

Maldings 1 Bllo .y s coon s $1189.91.
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27, 28

30

31

33

33

34

The plaintiff, Austin, being the highest and best bidder, therefor.

And that in pursuance of such sale and in consideration of the pay-
ment to him of said sum bid by Plaintiff Austin, he (said Jeremiah C.
Anustin) remised and quitclaimed to the plaintiff Austin, all his right,
title and interest in and to said premises (describing them scparately.)

Signed, JEREMIAIL C. AUSTIN. [sEAX]

Witnessed. Trustee.

Trustee’s deed acknowledged 17th ot April, 1861, before M. H.
Calkins.

Notice of sale--dated, Feb. 12, 1861 ; signed, Jeremiah C. Austin,
Trustee, which recites making of said trust deed, default in payment of
notes, and that he (Trustee) would sell the premises, describing, them at

Vining's office for cash, at anction, to the highest bidder, on the 4th of
April, 1861.

Certificate of printer of publication of said notice four weeks.

Certificate of record of trustee’s deed, 25th Sept., 1861.

Plaintiff rested here.

Darius Hewet sworn for defendant.
He testiﬁed as follows:

I know the farm defendant now occupies; he has a small house and
barn on the 21 acre piece; this piece and the 55 acre and 4 acre piece all
adjoin ; he lived on it Aug. 11, 1858; had lived there with his family,
consisting of a wife and children, six or eight years; in 1854 or 1853,
defendant purchased the 53 and 4 acre picces of Dibb, and since that
time has occupied the whole farm, which was worth $10 to $12 per acre.

CROSS EXAMINATION.
I don’t know how much was paid for the Dibb property ; our farm
adjoining is worth $25 per acre; defendant’s farm is good for wheat.
RE-EXAMINED.

There is a small house and barn 8 or 10 years old on defendant’s
farm ; the fences are tolerable.



31

35

36

37

38

39

CROSS EXAMINED.
The place is 4} miles from Elgin and 2% from Dundece.

Altred Ordway testified as follows:

I know the parties to this suit; I know defendant’s farm; he and
his family have lived on the 21 acre piece ten or twelve years; two,
years ago the farm was worth $15 per acre ; house is old.

CROSS EXAMINED.

Detendant lived in the same house hefore he purchased the Dibb
property, and has continued to live there since ; the house and barn are
on the 21 acre piece ; there was a log house on the Dibb property which
has not been occupied since Dibb left; defendant has worked the Dibb
land but no one has lived on it since Dibb left; the 21 acre piece is
worth §25 to $30 per acre; I understood from defendant that he was in
debt, and from what acquaintance [ have with his circumstances, I should
not suppose he had the means to buy the Dibb property; I think he
could not raise more than enough to support his family.

RE-EXAMINED.

These pieces of land lie contiguous, and are the same described in
the deed.

Defendant rested.

The plaintiff read in evidence a certified copy of a mortgage dated
March 31, 1855, executed by defendant and his said wife to the plaintiff;.
Austin, which recites that the defendant was indebted to Austin in sum
of $987.40, evidenced by his five notes of even date, one for $187.40,
due one year from date, and four for $200 each, payable yearly there-
after, at 10 per cent.—payable annually—and that in consideration
thereof and to secure gaid indebtedness, the defendant and wife granted,
bargained, sold, &c., the lands above described (that is the 553 and 21
acre pieces of land.)

No power of sale contained in this mortgage nor waiver of home-

stead. Signed,
ALEX. H. UNDERWOOD, [sEAL]
LOUISA UNDERWOOD. [sEeAL]

Acknowledged, March 31, 1855, before E. W. Vining, Justice of
the Peace.
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Certiticate of rccorder of record of said mortgage (defendant and
wife to plaintiff Austin) April 11th, 1855, and of recorder that that was

a true copy.

Plaintiff then read in evidence a release, dated August 11th, 1858,
executed by him to the defendant, releasing said mortgage.

Release acknowledged August 11th, 1858.]

Release recorded Sept. 3d, 1858.

The plaintiff then read in evidence the depositions of Thomas Dibb
and Mary Dibb, taken in St. Cloud, Minnesota, September, 1863.

Thomas Dibb testified as follows:
1. My age is forty-five years; farmer, St. Cloud, Minnesota.
2. I am acquainted with the parties to this suit.

3. From April, 1854 to May, 1855, I resided in Dundee, Kane
County, Ills.

4, Trom April, 1854 to in March, 1855, my wife owned about 60
acres of land in the town of Dundee. She bought it of George Hyatle
Widow Camball owned land adjoining on the south, Mr. Lobdell on the
west. Defendant, Underwood, owned land adjoining my wite’s, and Mr.
Miller lived near us.

5. My wife and I deeded said land to Alexander II. Underwood,
I think in March, 1855.

6. Edward W. Austin paid the money for said land, I think the
consideration was $900. Austin paid the whole consideration, $§900 in
gold. :

7. I sold the land to Underwood, and he told me that Edward V.
Anstin would furnish him the money, and that he (Underwoud) would
secure Austin by a mortgage on said land. Austin paid me a portion of
the consideration in gold, in presence of Underwood; the balance was
scured by Austin’s note, which he paid me in gold.

8. Underwood paid us nothing on the land.

9. So far as T know, Underwood never had the money in his hand
at all, he had nothing to do with paying us the money.

>
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10. - The entire consideration money was paid by Edward W. Austin.
The deed to Underwood from us, was made in E. W. Vining’s office in
Dundee. y

Mary Dibb testified as follows:

1. My age 31 years; St. Cloud, Minnesota.

2. I am acquainted with the parties to this snit.

3. TFrom April, 1854, to May, 1855, I resided in Dundee, Illinois.

4. During a portion of that time I owned about 69 acres of land in
Dundee, Kane Co., Ills. ; bought it of George Hyatt. Mrs. Camball lived
on her land adjoining mine, and Mr. Lobdell and Mrs. Bradley lived
near.

5. Myself and husband decded said land to Alexander II. Under-
wood, I think in March 1855.

6. Edward W. Austin paid $900, the consideration money, in gold,
for the land to my husband, in two payments.

8. Mr. Underwood did not hand or pay us any of the money, Mr.
Auystin paid it all.

9. I don’t know that Mr. Underwood ever had any of the consid-
eration money in his hand.

Plaintiffs rest.

D. Hewet, recalled by defendant, testified as follows:

I bought land of defendant, in 1857, for which I paid §400—$330
of which I paid to plaintiff, Austin. I gave notes to defendant, which I
learned were turned over to Mr. Austin. I paid Austin the first note in

1857 ; he told me at that time that defendant owed him between $300
and $400. :

CROSS EXAMINATION.

I paid Mr. Austin $125 or $130, in Mr. Hunt’s store, in Dundee.
Mr. Austin said defendant owed him between $300 and $400. I don’t
know whether he meant to say that was all the defendant owed him, or
all that was due him. From 1855 to 1857, defendant had no means ex-
cept what he raised on the farm, which, in 1ay opinion, was no more than
enough to support his family.

The foregoing is all the evidence. Certificate of' Judge, with state-
ment that bill of exception was handed him before rule expired.

Appeal bond.
Approved by Clerk.
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