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CHARLES HANSON,
JOIIN M. GRAYAM, ;PI'ffs in Error.
JAMES K. EDSALL,

VS.
JACOB ARMSTRONG, Def’t in Error.

BRIETF OF POINTS & AUTIIORITIES.

Fruep Franrvary 9, 1859,

L. LELAND, Clerk.

JAMES K. EDSALL, for Plaintifis in Error.
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Urited—wtatesof 'A‘m‘eﬂca” OF THE...... \\Dv 0 Y, (U TERM

STATE d% ILLIAOIS,
COUNTY OF'...33

In the Year Eighteen Hundred and I'ﬂ_/ ..... i \A’.’.}
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Defendentfin this suit, mﬂa plea of Trespass and Ejectment, for that whereas the said Plaintiff

heretofore to-wit on the.. \NJ\ .......... NN Ay ot RO day of..owaal in the Year of our
Lord Eighteen Hundred and I‘lfty-._‘.\&...\&\\\h .was posqessed of a certain parcel or lot of land
sltuate in the County Of.. 2. in said State, to-wit: o 2L, & Lot
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in which the said plaintiff claims an estate in fee simple. And the said Pl'untlff being so possess-
ed thereof the said defendent afterwards, to-wit, on the Nxaaeday. NIV DN 50 day of
SNOW~2 . .. last aforesaid in the year of our Lord last aforesal , entered into the
premises aimesald and ejected the said p]amtlﬁ therefrom, and kept out and unlawfully with-
holds from the said plaintiff the possession of said premises to the damage of the said plaintiff,
B oS i ANy ~ therefore .o ........ brings suit.

s\f\ u&m‘x\&m&&\ Plaintiff’s Attorneys.

1 do hereby enter wryself security f01 costs, In his cause and acknowledge myself /oun’ﬂ to
pay or cause to e prid, all costs which may accrhe in this action, eithoryto the oppostt&pmty
or to any of the oﬂma of this Court, in pmsu.m\ to the laws of this State.
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A hAve béen

lor/ of Ejectment inNfayor of the
...................................................................................................................... and against the said
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The above named defendants Sir$ '

; You will please take notice that on the
B) et sAd T ; s, 5 e by s <L SUC QT )
I D e e term of the\'l)uv ....... ¢ Wmftw .. Court of
for the Year Eighteen Hundred and Fifty- Rasda) ... at the Court Room of said Court in said
County, a declaration in Ejectment of which the foregoing declaration is a copy, will be filed
with the Clerk of said Court. and that upon the filing of the same, a rule will he entered, re-
quiring you to appear and plead to the same within twenty days after the entry of said rule
and in default of such appearance and plea, a judgment by default will be entered

against you,
and the said plaintiff will recover possession of the said premises. -
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MW ... Plaintif]’s Attorneys.
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copy of the above declaration, and of the above affidavit and notice accom

panying the same
in the above entitled cause, by delivering a copy of the same to
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STATE OF ILLINOIS, SUPREME COURT.,

THIRD GRAND DIVISION.

APRIL TERM, a. o. 1859.

CHARLES HANSON, ¢t. al., Plaintiffs in Error, vs. JACOB ARM-
STRONG, Defendant in Error.

BRIEF OF POINTS AND AUTHORITIES.

Jaxes K. Epsarr, of Counsel for Plaintiffs in Error, presents the
following Brief of Points and authorities:

The evidence shows, affirmatively, that Grayam was in the sole and
exclusive actual possession and,occupancy of the premises in question,
and Hanson and Edsall are sought to be made defendants upon the
ground that they claimed title to, or some interest in, the same.
1 The Instructions, numbered 2, 8, 4 and 5, asked by plaintifis in crror
and refused by the Court, are based upon the hypothesis that it is only
in cases where lands are vacant and unoccupied that ¢jectment can be
maintained against parties upon the ground that they claim title to, or
some intevest in, such lands.'
That this is the correct reading of the law, would seem to be sufficient-
ly obvious from the language of the statute, as follows: If the pre-
mises for which the action is brought are actunally occnpied by any person,  }
g such actual occupant shall be named defendant in the declaration; if they (;,
are not so occupied, the action shall be brought against some person
exercising acts of ownership on the premises claimed, or claiming title 3
thereto, or some interest therein, at the commencement of the suit.” §
(R. S., Chap. 36, Sec. 4.) &
That the legislature meant what they said, in the section above quoted, *.3 <
is, if need be, more fully made apparent from the fact that, in each sub-
sequent clause of the statute wherein this subject is alluded to, the same \\\\%\J
distinction is kept in view. (Sec. 12 and subd. 4, sec. 23, same chap.)
Beyond this, our statute relative to the action of cjectment is a literal {
transcript of the New York statute upon the same subject; and the 3
g

s )

Courts of that State have uniformly held that it is only in cases in

which lands are vacant and unoccupied that ejectment can be maintail}ed o™
under their statute against partics not in possession, but who claim title 1 “\;
to, or some interest in, such lands. (Banyer vs. Empie, 5 Hill 51; S/zcr-s\\ "

wood, vs. Vanderburgh, 2 Hill 307; Shaver vs. A’ Graw, 19 Wen, 559; VY 7

4 Fdwards vs. Farmers Fire Ins. and Loan Co., 21 Wen. 481.) )\q N
It is, indced, an anomaly and unknown in the common law to pef'mit
suits in ejectment to be brought to dispossess parties 2ot in possession ;
and the apparent reason for the statute fails, unless this pr1v1legc.ot
making parties defendants in ¢jectment, upon the ground that thc.zy claim
title to, or some interest in, lands, is confined to its legitimate object, the
defending the title to vacant and unoccupied lands against,thosg who
wrongfully asert and proclaim intcrest in, or title to, the same, without
5 actually disturbing the possession. (Banyer vs. Empie, 5 ill 51.)

/ . R,
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R I T et e PR S o



{1an80419)

e s e e ——————

e 5 T I

The objection to the qualification made by the Court to the first in-
straction asked by the plaintiffs in error, is substantially the same as the
above in this: That the instruction, as qualified, was liable to be con-
strued by the jury, that if one or more of defendants were in possession,
and the others claimed title, &c., at the time of the commencement of
the suit, the jury should find against all of them.

The only item of evidence admitted by the Court to which plaintiffs

@ in error urge particular objection, is the reading, from the records kept
by the Recorder of Lee county, the copy of an instrument purporting to
be an assignment of the premises in question from Hanson to Edsall. The
objections are: 1st. The evidence was irrelevant to the issue, in this, that
it had previously been affirmatively proven by defendant in error that
the lands were not unoccupied, but were in the actual possession of
Grayam, thus precluding the possibility of holding parties upon the

- ground of claiming title, &e.

Second. There had been no grounds laid to justify the introduction of
secondary evidence.
Third. In case such grounds had been shown, the Record Books in
7 =) 2
possession of the Circuit Clerk, as ex officio Recorder, are not records of
b .

UAM//\ the eewety;and the only way in which their contents can be made evidence
v_\

is in ﬁl}rsunnce of the statute calling such records into existence, viz: by
a ‘“transcript of the record thereof, certified by the Recorder in whose
office the same may be recorded, &c.” (R. S., Chap. 24, sec. 25.)
Again: conceding that it were proper to make parties defendant in
ejectment who simply claim title, &e., jointly with others in actual pos-
8 session, to recover possession of lands thus actuaily occupied, the evi-
dence—admitting it to be properly before the jury—is clearly insufficient
to sustain the verdict as against ITanson and Edsall. = The mere fact that
a deed is found upon record, conveying lands to or from parties not in
possession, without any evidence of the manner in which it came there,
no evidence connecting either party with such deed, except that their
names appear in it, and no evidence that either party had ever claimed
any rights under it or in any manner interfered with the lands in ques-
tion, cannot prove such a claiming of title thereto, or interest therein, as

the legislature intended should render parties liable to be sued in an
action of ejectment.
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SUPREME COURT.

et 4D PPt

JHARLES HANSON,
JOHN M. GRAYAM, } PI'ffs in Error.
JAMES K. EDSALL,

VS.
JACOB ARMSTRONG, Def’t in Iirror.
N b “ ¢
[ PAT VS

‘Eae&q 7

AI%‘-S—'P&*@‘T/;OF “PHE-RECOTRD.

FiLep Fesruvary 9, 1854.

L. LELAND, Clerk.

JAMES K. EDSALL, for Plaintifs in Error.




cT Ry e T R e

STATE OF TLLINOIS.. The People of the State of Illinois,

SUPREME CQURT, ’
-~ N
' Court for the County i/ L_AL_ ——-Grezting:

To the Clerk of the
EB)QF&USL’ ; Chw the vocord and /z.zomcfé'n S, @d alss o’ the rendilion/ //
S 3
.“—’”/N)
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| STATE OF TTLaNOIS:ta T Prople of the State of Iliinais

T the Sheriff of the County of - 7

Greeting :

%ﬁf['&llﬁﬁ, In the record and proceedings, and also in the rendition of the judgment

of a plea which was in the Bre it : Court of &2 L —-
County, before the Judge thereof, between /gcee)// 97¢/ —

aold it s —

l/ ,:r"? |

plaintiff, and W, a-/w /2 N g

£

defendants , it is said that manifest error hath intervened, to the injury of the said

=

as we are informed by m complaint, ——— the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

~ the errors in the same, in due form and manner, according to law; Therefore, e

Command Yon, That py good and lan’u_l men of your County, you give notice to the said
%M 7 —

el

e S A e

i

} that %L be and appear before the Justices of our said Supreme Court, at the next
:L term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
! third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned, if shall see fit; and further to do and receive what said

' Court shall order in this bghalf; apd haye you then there the names of those by whom
\  you shall give the said VZ.E/LJ ?g

notice, Yogether with this writ.

P R

: QWtess, The Hon. JOHN D. CATON, Chief Justice
8 of our said Court, and the Seal thereof, at Ottawa,
; this Pt dR day of 7% in the
| Year of Our Lord One Thousand Eight Hundred
] and Fifty- > :

!
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STATE OF ILLINOIS, SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, aA. b. 1859.

CIIARLES HANSON, ¢t. al., Plaintiffs in Error, vs. JACOB ARM-
STRONG, Defendant in Error.

BRIEF OF POINTS AND AUTHORITIES.

Jarxes K. Epsarr, of Counsel for Plaintiffs in Error, presents the
following Brief of Points and authorities:

The evidence shows, affirmatively, that Grayam was in the sole and
exclusive actual possession and occupancy of the premises in question,
and Hanson and Edsall are sought to be made defendants upon the
ground that they claimed title to, or some interest in, the same.

The Instructions, numbered 2, 3, 4 and 5, asked by plaintifis in error
and refused by the Court, are based upon the hypothesis that it is only
in cases where lands are vacant and unoccupied that ejectment can be
maintained against parties upon the ground that they claim title to, or
some intevest in, such lands.

That this is the correct reading of the law, would scem to be sufficient-
ly obvious from the language of the statute, as follows: If the pre-
mises for which the action is brought are actually occupied by any person,
such actual occupant shall be named defendant in the declaration; it they
are not so occupied, the action shall be brought against some person
exercising acts of ownership on the premises claimed, or claiming title
thereto, or some interest thercin, at the commencement of the suit.”
(R. S., Chap. 86, Sec. 4.)

That the legislature meant what they said, in the section above quoted,
is, if need be, more fully made apparent from the fact that, in each sub-
sequent clause of the statute wherein this subject is alluded to, the same
distinction is kept in view. (Secc. 12 and subd. 4, sec. 23, same chap.)

Beyond this, our statute relative to the action of cjectment is & literal
transeript of the New York statute upon the same subject; and the
Conrts of that State have uniformly held that it is only in cases in
which lands are vacant and unoccupied that ejectment can be maintained
under their statute against parties not in possession, but who claim title
to, or some interest in, such lands. (Banyer vs. Empie, 5 Hill 515 Sher-
wood vs. Vanderburgh, 2 Hill 807; Shaver vs. A Graw, 12 Wen. 559
FEdwards vs. Farmers' Fire Ins. and Loan Co., 21 Wen. 481.) X

221t is, indced, an avomaly and unknown in the common law to permit

¢

5

ught to dispossess parties 70t in possession ;

Suits in ejectment to be bro OBE :
ails, unless this privilege of

and the apparent reason for the statute .
making parties defendants in ¢jectment, upon the ground that th(}y claim
title to, or some interest in,Jands, is confined to its legitimate object, the
defending the title to vacant and unoccupied lands against those who
wrongfully asert and proclaim interest in, or title to, the same, without
actually disturbing the possession. —(Banyer vs. Empie, 5 Hill 51.)



