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Argument for Defendent in
Error. 2

Whether, may a debtor residing in this state,
being a householder, and the head of a family, ex-
empt from forced sale for debts contracted since the

‘fourth day of July, A.D., 1851, the lot of ground

whereon, with his family, he resides, when the fee
in the premises is in the wife?

This is the only question presented in this case;
we say the only question; it was, at least, the only

“quéstion presented in the court below ; and this be-

ing decided in the affirmative, it will, we conceive,
be difficult for the ingenuity of counsel to discover
in the record any other ground for the reversal of
the judgment.

To the solution of this question, a construction of
the first section of the Iomestead Exemption Law
is necessary.

This section prescribes, as one of the requisites to
the exemption, that the premises, in respect to




which it is claimed, should be * owned by the deb-
toxs2 ;

Now, there may be various kinds of ownership in
lands. It is said (1 Inst., 345,) that “title is the
means whereby the owner hath the just possession
of his property,”—so that the owner of lands is he
who hath the title,—or he in whom the estate rests.

But the estate may be either in possession or in
expectancy. As regards the time of enjoyment,
however, it can not be questioned that the estate of
the debtor in the premises, sought to be exempted,
must be an estate in possession, for the exemption
extends to and protects only this.

But as respects the quantity of interest, the estate
may be either in fee for life, for yesrs, or at will,
and as many different estates as there are in land,
so many distinet species of ownership, and so many
different owners are there.

The fee may be in one, an estate for life in an-
other, and under him, an estate for years in a third,
and each of these may be, in some sense, said to be
the owner of the land—each according to the estate
which he has.

Nor is one in the possession of lands any less the
owner thereof because his estate may be determined
by the lapse of time; or because, upon his demise,
it is limited to another than his natural heir; for
whatever may be the prospective rights of others,
he, for the present, ‘“has the dominion of the thing
to the exclusion of all other persons,” which, after
Aall, is the true definition of an owner.

Bouv. Law Dict. in verb.

Tenant for years is, during his term, the absolute
owner of his tenement. Neither the lord, nor any
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third person, may, without his consent, enter there-
on.

And if a trespass be done, even to the injury of
the reversion, an action therefor must be brought.in
the tenant’s name, and not in the name of the lord,

“for the tenant is the owner.

Com. Dig., Trespass B. 3.
1 Taunt. R., 190.
T Term R., 9.
Cambell vs. Arnold, (1 T. R., 511.)
And the estate of one having a bare possession,
or of a tenant for years, is one which may, both at
common law and under our statute, be taken in
execution.
Switzer et al vs. Skiles et al, 3 Gilm. 533.
1 Johns., Cas 153.
3 Caine., 188.
10 Johns., 223.
18 Idem 95.
LaSalle Manu. Co. vs. Ottawa, (16 Ills., 416.)
And this is true of the estate of a husband in the
lands of his wife, the alleged estate of the defendant

Jhere.

Brown vs. Gale. 5 N. H. R,, 416.

So then, although he who hath the feein lands is
the owner, in a larger sense, than a tenant for life,
or tenant for years, yet, notwithstanding, tenant for
life and tenant for years, in possession, may have
been intended in this statute equally with tenant in
fee.

Whether, then, should these words of the statute
be received in an enlarged sense, so as to include all
of these several estates; or, in the more restricted
sense contended for by counsel for plaintiffin error,
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8o as to ‘ln"c,ll,l_x.(l:e;,.qlr}'lu); the estate of him, who is the

ownef to every intent and purpose? o sa
oNow,: if the -words- of. a statute-may. hive two
megnings; the! one Striet;.the other more ¢nlarged,
and,-if taken+in the-enlarged sense, 'the statute oper-
ates, harsh]_):;uQr;;uixec'lunllj'/,-: the avords should be
taken in the more strict sense j-for it ought not ‘be
presumed: that the legislative intended s wiong:
sBut, o1t thé contraryy if:the swords of the ‘statute
miyibe received in <tiwvg serises, ’the” oné 'strict, the!
otheraentargedydndiif tlre statuteibe-for the: ‘correc:t
tion of defects in the law previously existing;:and:
beneficidly-Fory as:the #erm ids, (remedialy in itsoper-
ationy: cettainly.itheawards ‘shonl d:be-taken “in:the:
enlarged sense, so that the statute may include i
itsube;xeﬂfs"hs;mauy»'subjeo'ts,’ person’s for classesas
the;sords will admit of. . ;.- sidd 3y monige o &
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sttued S0 “as'to advance the reniedy and suppress
the evil. B R A

“WilT it sufticeto say that the statte is in dero-
gation of the common laiw; and is; therefore, tv be
stnctl) construed? - Is not every statute: either an
addition to the “prev iously e\latm«r Tawy 01' o repeal
of some of-its provisions? ..o oo

Is there any. reason why the: }e(rblatme should
discriminate ‘ between hinmt who- ll.ls the' fee in the
land,-and the owner of some less estate?  Is not the
reason and necessity for the e\emptlon the same in
cither case ? - PR B o

Permit us to refer. toan authont) precxtely, aswe
conceive, in support of the construction for which
we are contending :— . :

A statute.of Mlaahmppl ploudea that “Rvery h ee
white citizen of this state . ...... . being - the head
of a family, shall be entitled to.own, ho]d and pos-
sess, free and exempt hom sale, by. virtue of any
judgment founded on any. contr act so. ... i ONE
hundred and sixty acres of land.”: ‘In Johnson
‘vs. Richardson, (33 Mlss., 464,) the question pre-
sented was whether the interest of a tenant for
years could be exempted under this statute; the
court say,—*The manifest object of the lemxldtme
“was to secure the head of a family in the possession
and enjoyment .ot a sufficient quantity of his own
land for the m‘untmn‘mce of himselt and tmml\ eyt
" sonustheSe objects umld not be-fully attained
unless we so construe the act as to extend the ex-
emption to all cases, in which the head of a family
might own, Lold -and possess any estate in lands
Wluch theretotore was subject to levy and saleunder
@XECTIHON. ~reesecossvenvas “We are clearly of
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-the opinion that any - person holding an intérest in
Hands, -for - years, for life, or any greater estate

of ' freehold; and coming within the conditions of

the statute .is entitled to the' provisions therein
named.” - . ¥t 2GY;
INOwy this statute s not'materially different, even
fin.its-pln‘a's'eolog_y, from our own ; its requirements,
“s0 far as the debtor’s estate in the landsis concern-
-ed; are: 'the same; it provides that the debtor may
frowmand possess;” he must therefore. “ovwn® the
-homestead . to entitle him .to “possess ” it. The
-samie - construction, therefore, should be given fo
‘both statutes. . So in Massachusetts, an act. passed,
‘i, 1786, defining the manner in which town walys
-night he laid out, provided that the « owner:of the
‘landy? ‘over which the location was made, might
“recoverof the town a reasonable compensation. Tlie
“term owner here was held to include the tenant tor
“years; 8y SR gl i
Ellis et al vs. Welch, (6 Mass. R., 250.)
“ In Walters vs: The People, ‘(18 Tils., 194,) your
“Honors lield that, to give the exemption, the home-
stead: need not at all times be in the occup ation ‘of
‘the debtor, although, in the strict sense of the words
used, such is the plain. requirement of the statute.
And so we understand the case of Kitchell vs. Bui-
gwin et al, (21 Ills.; 41,) and the case of Vansant
vs. Vansant, (23 Ills.,°526,) to be examples of the
“application of the same rule of liberal construction.
In both of these, the satute is taken in such sense
as most to enlarge its benefits, ' :
In the court below the construction which this
court has put upon the word “owner,” in *“ An act

to prevent trespasses by cutting timber,” (Rev.

-}
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Stat. 1845, C: 104, Sec.-1y). was- relidd upon in sup-
port.of the pu~1t10n assumed b) the other side, But
who cannotdistinguish l)vr\\ een: these statutes? The
one is cerfainly: pcndl the other,. if:there be any
meaning in the term, is most highly remedial.

- Counsel for the plaintitt in error also cited, in the
Circuit Court, the case of Wisner vs. Farnham, (2
Mich. Rep.) - It will be seen, by a reference to that
case, that' the cowrt simply decided there that I"arn-
ham was notentitled to the exémption, because, at
the time of-the levy,-he was neither owner nor oc-
cupant of theipreinises claimed ; and what partien-
lar estate. was requisite to bring the debtor within
the statute, was not considered ; that case was also
entirely different from the one at bay,’ for while,

‘even upon the state of facts offered to be shown by
~the plaintiff, fhe defendant. here has an estatefor

his own-life in. this land ; the detendant in that case
had no legal esrate whatever, in ﬂl(, lands then.in
controversy- ) : rin i ]
Moreovery thelc Wwas .1o proof in- the record in
that case that the debtor had taken the preliminaty
steps required by the statute; and, for this reason,
as well as upon the ground before mentioned, the
court -held that he was not entitled to the exemp-
tion. :
If, however, th: 1t case is to bc cunoulered an au-
tority for the pothn assumed Dby counsel upon
the other side; it is certainly ldep'n'tm'(. from all
the established rules of construction, and should,
for that reason, be disregarded —for, in every vieyw,
whether we consider the words used, or the con-
text, or the subjectmatter of the law, or the reason
and spirit of it, or the respective effects and conse-



S.
qncncu\ of the (hﬂeront constructions wnteuded 101
it is niost clear that the legislature intended to in-
clude in this exemption whatever legal estate, in
possession, debtor might have iu the land occupied
as a homestead. y

We respectfully submit that the judgment of the
Circuit Court ought to he aflirmed.

.
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SUPREME COURT OF ILLINOIS,

ArriL Tery, A. D., 1861.

JOHN DEERE,
v S
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Argument for Defendent in
Error.

Whether, may a debtor residing in this state,
being a householder, and the head of a family, ex-
empt from forced sale for debts contracted since the
fourth day of July, A.D., 1851, the lot of ground
whereon, with his tamily, he resides, when the fee
in the premises is in the wife ¢

This is the only question presented in this case;
we say the only question ; it was, at least, the only
question presented in the court below ; and this be-
ing decided in the affirmative, it will, we conceive,
be difficult for the ingenuity of counsel to discover
in the record any other ground for the reversal of
the judgment.

To the solution of this question, a construction of
the first section of the Homestead Exemption Law
is necessary.

This section prescribes, as one of the requisites to
the exemption, that the premises, in respect to




which it is claimed, should be ““owned by the deb-;
tor. ”’ .

Now, there may be various kinds of owners lup in
lands. It is said (1 Inst., 845,) that “title is the
means whereby the owner hath the just possession-
of his property,”—so that the owner of lands is he
who hath the title,—or he in whom the estate rests.

But the-estate may be either in possession or in
expectancy. - As regards the time' of* enjoyment,
however, it can not be questioned that the estate of
the debtor in the premises, sought to be exempted,
must be an estate in possession, for the. exemption.
extends to and protects only this. .

But as respects the quantity of interest, the estate,
may be either in fee for life, for yesrs, or at" will,
and as many different estates as:.there are in land,
50 many distinct species of ownership, and so mau_)
different owners are there.

The fee may be in one, an estate for life in an-
other, and under him, an estate for years in a third,
and each of these may be, in some sense, said to be
the owner of the land—each accor ding to the estate
which he has. .

Nor is one in the possession of lands any less the
owner thereof because his estate may be determined
by the lapse of time; or because, upon his demise,
it is limited to another than his natural heir; for
whatever may be the prospective rights of others,
he, for the present, “has the domunon of the thing
to the exclusion of all other persons,” which, atter
all, is the true definition of an owner.

Bouv. Law Dict. in verb.

Tenant for years is, during his term, the absolute
owner of his tenement. Neither the lord, nor any
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third person, may, without his consent, enter there-
on. ' ' :
" And if a trespass be done, even to the injury of
the reversion, an action therefor must be br oughtin
the tenant’s name, and not in the name ot the ]md'
for the tenant is the owner. -
' Com. Dig., Trespass B. 3.
1 Taunt. R., 190.
T Term R., 9.
Cambell vs. Arnold, (1 T. R., 511.)
And the estate of one having a bare possession,
or of a tenant for years, is one which may, both at
common law and under our statute, be taken in
execution. ’ '
Switzer et al vs. Skiles et al, 3 Gilm. 5383.
1 Johns., Cas 153. tiiss
" 8 Caine., 188. -
10 Johm ., 223.
18 Idem 95.
LaSalle Manu. Co. vs. Ottawa, (16 Ills - 416)
And this is true of the estate of a husband in the
lands of his wife, the alleged estate of the defendant’

hele '
Brown vs. Gale. 5 N. II. R,, 416.

So then, although he who hath the feein lands is
the owner, in a larger sense, than a tenant for life,
or tenant for years, yet, notwithstanding, tenant for
life and tehant for years, in possession, may have
been intended in this statute equally with tenant in
fee.

Whether, then, should these words of the statute.
be received in an enlarged sense, so as to include all
of these several estates; or, in the more restricted
sense contended for by counsel for plaintiff'in error,
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§0 as to include only the estate of him who is the

owier to evéry intent and purpose? ?
Now, if the words of a statute m
meanings, the one strict, the other more enlarged,
and, if taken in the enlarged sense, the statute oper-
ates harshly, or unequally, the words should be
taken in the more strict sense;
presumed. that the legislature intended a wrong.
But, on.the contrary, if ‘the words ' of the statute
may - be received in two. senses, theone strict, the
other:enlarged, and if the statute be for the correc-
tion of defects in the law previously existing, and
beneficial,- or, as the term is, remedial, in its oper-
ation, -certainly- the words should be taken in the
enlarged sense, so that the statute may include in

its benefits as many subjects, persons or classes as
the words will admit of. ..

ay have two

for.it ought not be

The purpose of this statute, as expressed in its
title, was to “Exempt Homesteads from Sale on
Execution.” The Bill of TRights has declared that
‘the right to life is inalienable; as a corallary to this
proposition; it may be asserted that every one has
an .inalienable right in that \hich is necessary to
thie support of life; and, asin civilized societies,
-at least, a habitation, of some quality, is one of the
absolute necessities of life to every household, it
follows, then, that any householder has an inalien-
ableright to some sufficient habitation. But in this
respect, the law, asit stood ‘before, gave the debtor,
whatever imight be his merits o his misfortunes, no
‘protection. This statute

as intended to remedy
this defect in the formerlaw; it is therefore a reme-
dial statute, and, a

s such, is to lie most liberally con-




‘stried 65 ‘as to ‘ul\ ance th(, 1'e1ned\' ‘md ~upp1 ess
.the evil. ’

" Will it sutlice fo say tliat the statute is in dero-
gation” of the common law, ‘and is, therefore, to be
~t11(,th construed ? Is not every statute either an
addition to the pnenous]\' existing law, or a 1epe'11
of some of its provisions ?

Is there any reason why the legislature should
‘disériminate between him who' has the fee in the
land, and the owner of some less estate?  Is not the
reason and necessity for the e\emptlon the same in

1ther case ? 3T

Pel mit us fo wter to an 'mt]mnt) precisely, as we
conceive, in \\11)1)01t -of the (.onktluctlon for wludl
‘we are ‘contending :— -

A statute of Ml.sal sippi prov 1dca that "Even free
white citizen of this state ........ being the head
of a tamily, shall be entitled to own, hold and pos-
‘sess, free and exempt from sale, ‘by virtue of any
judgment founded on any contract .. ... WO
Thundred and sixty acres of land.” In Johnson
vs. Richardson, (33 Miss., 464,) the question pre-
sented was whether the interest of a tenant for
years could be exempted under this statute; the
court say,—* The manifest object of the legislature
“was to secure the head of a family in the possession
‘and cn“|0\meut of a sufficient quantity of his own
land for the maintainance of himself and family,. . .
“........ these objects could not be fully attained
unless we so construe the act as to extend the ex-
emption to all cases, in which the héad of a family
might own, hold and possess any estate in lands
which theretofore was subject to levy and sale under
OXEEULION. . vvias- P whrn. o .. We are clearly of
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the: opinion: that-anypetsonhalding an interestrin
lands,«for ryédvs, ‘for ! lite; ror: any greater: estate
of | h‘eehoiﬂ,, -and-‘comings within, t:h(, conditions of
the sthtuteiiis’ entltl(.d ito ﬂx(.‘ pmvmxons thcl ein
named Phorgr 1Llai] sa0: 2

iNow, Jﬂlls statute is mot | nmt‘evmll_y different, even
4h itss phm:kolorry froin our-own §. its requirements,

ol fari awthe. debtor’s estate in the lands is ‘concern-
-ed;"arethersantes it provides-that  the debtor may
S:ownand: possess ;¥ -he imust! therefore “‘own” the
honiestead to ‘entitle him o "pu%ess 2 it: o The
sanie« construetion,  therefore, should be' given. to
both statutek. - So:in M{lamldl\lﬂetfb, an act' passed,
in.1786,: defininy ‘the sdnmner in:which town ways
might he laid out, provided that the ““owner of the
land;? ‘over WlnchA thetlocatians was made; might
~re60vex of the‘town>d réasomablé compeiisation. The
“term o‘wnel hue was held to mdude ﬂxe tenant 101
yoa-rst abanigh ol o % D o T E TR ) Fr

‘Ellis et al vs. \V(.ld\ (6 :M‘lb‘l I’ ‘)50)

- In~Walfers' va. ThePeople, (18 TIlls:, 194,) your
‘Honors heldthat; to «rue tliet (,\emptlon ‘the homé-
Stedd need 1ot at all thités'be-in the occup ation ‘ot

stlie debtor, althougly inthe strict sense of thewords
~used;:such ¥ the: p]am requirement-of the statute.
Aund so we understand the case of Kitchell vs. Bur-
-gwine et al, (21 Tlis. 41y and the case of Vansant
vBI V.mmnt \23 INls:54526,) ¢ to- be c\‘unplea of the
-application bi ‘the saind rule 'of liberal COllbtl‘llctIOll.
In both'of these, the satute is taken in sll(,h sense
A mostoto enlarge its benefits. - ; -

In the court: below the construction lnch this
-eourt has put upon the word “owner,” in “An act
to prevent trespasses ‘by cutting timber,” (Rev.
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Stato 1845, 5:CudD4pSeco Ly wasirelidd uponiin sup-
port of the position assuméd by the-other side, - Buit
‘who cannot distinguish: between these:stitutés?The
one-isi certainty pondlr the 'othony ifithere:be any
meaning in the term, is most highly remedfal. ...
~Counselfor the plaintiff in érrorsalso- itedyin/the
QOircunit Court; the case of Wisnerys. Farnha, (2
Mich. Rep.) It will be seen, by a reference tasthat
case, that ‘the court:simply decided there that:I"arn-
ham was not:entitled;to the exémption,: becausejoat
the timé of:the leyy, Jre was néither owner nor.oc-
cupant  of the prefnises claimed ;. and what partien-
lar estate-was requisite-to! bring the debtor within
-the - statute, was not-considered; :that'case, wasi also
entirely -different from thevone at bary: foir while,
even upon the state .of facts oftered to be:shown by
the plaintiff; ;the defendant here: has an estate for
his own life in this:land; the defendant in that case
had no legal estate \\'hatever in the lands then:in
controversy. -;:27i 8 duis 7 avinzo -ilid

Moreover,: thelc was no proof-in therecord in
_that case. that: the .de_l)t_(_u, had. taken, the,preliminary
steps required. by the statutej:and, for- this reason,
as. well as upon _the ground before.anentioned,-the
court;.held tlnt he: was not entitletl to the e\emp-
tion. - . V yigsy FyF ;

If, liowever, .that case is: to be onsndemd an au-
tority for the position assnmed by counsel ;upon
the other sides it:is certainly a departure from.all
the .establisled 1ules: of constrnctiony .and, should,
for that reason, be disregarded :—for, in every. view,
whether we- conmder the words ' used, : or the ton-
text, or the subject matter of the law,ion the reason
and spirit of it, or the respective effects and-conse-
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iluen(.e: of the different constructions contended for,
it is miost clear that the lc(rhl.l'mlo intended to in-
clude in this exemption whatever legal estate, in
possession, debtor might have in the Lmd ouupwd
as a homestead.

We re:pevtiullv submit tlmt the judgment of tho
Circuit Court ought to be affirmed.

f/ e e
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IN THE SUPREME COURT 8F ILLINGIS,

Arrin Tery, A. D., 1861.

JOHN DEERE, }
Vs

JAMES CHAPMAN.
ARGUMENT OF COUNSEL FOR PLAINTIFF IN ERROR.

—r X J
May 1T PLEASE YoUR HONORS—

: This was an action of ejectment by the
plaintiff in error, against defendant in error, in the Rock Island
Circunit Court, for a lot in the Village of Moline, the plaintiff
claiming therein an estate for the life of the defendant. On the
trial, in the Court below, the plaintiff produced title to himself
by means f a judgment rendered in his favor in that Court, and
against defendant,—an execution issued thereon,—a levy upon,
and sale of the property in question, under that execution,—and
a Sheriff’s deed to himself; these proceeding being in all
things regular. .

The defendant set up in bar of the action the *Act to Ex-
empt Homesteads from Sale on Execution,” and it must be
conceded that, of itselt, the proofs produced by him constitute a
complete defence. To rebut this evidence, however, the plain-
tiff offered to show that, at the time of the levy and sale, the fee
of the close in question was in the defendant’s wife, and that the
estate of the defendant therein was only for his own life.

The Court excluded this evidence, and this is assigned for
error.

The only question presented by this record is, what is the
proper construction of the first Section of the Homestead Ex-
emption Law; to what cases does it extend ; who are entitled to
its benefits ?

That Section, so far as necessary to be cited, is as follows :—
* In addition to the property now exempt by law from sale un-
der execution, there shall be exempt tfrom levy and forced sale,
under any process or order of any Court of law or equity in this
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State, for debts contracted from and after the fourth day of July,
A. D., 1851, the lot of ground and the buildings thereon occu-
pied as a residence, and owned by the debtor, being a house-
holder, and having a family, to the value of one thousand dol-
lars, ”

Now, it your Honors please, it is a safe rule of construction,
and the only safe one, that the words of a Statute, when unam-
biguous, should be taken in the ordinary, natural, and most com-
monly received sense; indeed, where the words are of them-
selves clear and ceriain, the application of any other rule would
be but judicial legislation ; and although Courts have, in times
past, gone about to find pretexts upon which to avoid the plain
requirements of Statutes of supposed questionable policy, or to
extend the benefits of those deemed favorable in their operation
yet, with respect be it spoken, this is an assumption of power
which ought never to be indulged in.

In such cases, where no uncertainty arises upon the text of
the law, the interposition of coxsrructION is both impertinent
and dangerous.

Now, what can be more plain than the language of this section ?
The property claimed as exempt must be *“owNED BY THE DEB-
Tor.” Can there be any doubt as to what, in the common ac-
ceptation, is the meaning of the words? They certainly convey
the idea of absolute property. Broaderlanguage, except through
the medium of some circumlocution could scarcely have been
adopted. It is inconceivable that a thing should be ownep by
one person, and also that another should have title thereto; for
although different 1NTERESTS in the same subject matter, may
be owned by different persons, yet to the thing itself, there can
be but one title, and one owner.

But admitting, for the sake of the argument, that in this sec-
tion there is room for construction, the question arises, what is
the proper rule of construction to be applied ?

Certainly, it would seem a Statute, such as this, giving new
rights, and immunities, and one of, to say the least, doubtful
policy, ought not, by construction, to be extended beyond the
plain import of the terms used.

Statutes in derogation of the common law are always to be
construed strictly, as against those seeking advantage of them.
Co. Inst. B., L. 3, §485.

And this rule of construction has been applied to Statutes of
such undoubted necessity as the Statute of Frauds. Hicks vs.
‘Whitmore, (12 Wend., 584); Goelet vs. Cowdrey, Duer,
132) ; Sedgwick on Stat. Law, p. 8310, and the Sta’ate of Limi-
tations ; Allen vs. Miller, (17 Wend., 202) ; McIver vs. Ragar,
(2 Wheat,, 25); Dozier vs. Ellis, (28 Miss., 734.)

The very class of Statutes now under consideration has been
held subject to the rule.

Thus, in New York, where, by a special enactment, the TE
of the debtor was exempted from sale on execution, it was
sought, by a refererce to other Statutes of that state, IN ParI
MATERIA, to include in tnis exemption the necessary food for the
team; and the argument that without indulging in this impli-
cation the exemption which was express, would be rendered nu-
gatory, was certainly one of great weight. But the Court held
that the Statute, being like all of its class, in derogation of the




common Jaw, could not, by any implication, be extended. Rae

vs. Alter, (5 Denio, 119.)

So in Cslifornia, it bas been held that the Homestead Ex-
emption Law could not be set up, by one of several tenants in
common, in occapation of the common property. Reynolds vs.
Pickley, (6 Cala., 165); Giblin vs. Jourdan, (Ibid., 416.)

In Michigan, the Statute provided ‘that a homestead, con-
sisting of any quantity of land, not exceeding forty acres, and
the dwelling house thereon, owNED AND occuPIED by any re-
sident of this State,” shall not be subject to forced sale on exe-
cution,” ete.

In the case of Wisner vs. Farnham, this statute came in ques--
tion ; that case was as follows: Prior to June 6th, 1849, J. S.
Farnham had been the owner of certain lands; on that day he
conveyed them to J. L. Farnham, his brother; on the eighth of
August, 1850, Wisner recovered a judgment against J. S. I"arn-
ham, and, on the fourth of September following, caused execu-
tion to be issued, andlevied upon the lands previously conveyed
by J. S. to J, L.; on the 27th of September, J. L. Farnham re-
conveyed the lands to J. S. Farnham, and thelatter moved upon
them, and gave notice to the Sheriff of his claim to a certain
forty acres, as a homestead. ~Wisner thereupon brought his hill
in aid of the execution, to subject the whole to a sale, in satis-
faction of his judgment. The Court granted the relief prayed,
upon the ground, apparently, that “at the time of the levy, the
defendant in the execution WAs NOT THE OWNER OR OCCUPANT OF
e PREMISES.” (2 Mich. R., Gibbs, 472.)

Nor, are we without authorities of our own Courts bearing
upon this point. Chapter 104, of the Rev. Stat., 1845, provides
certain penalties for trespassers upon timbered lands; Sect. 2 of
that Chapter provides that ‘the penalties herein provided shall
be recoverable by an action of debt in the name of

the owner, ete.”

It has been repeatedly held, in order to entitle one to recover
these penalties, he must show title in fee to the land trespassed
upon. Wright vs. Bennett, (3 Scam., 258) ; Whitesides et al vs.
Diver, (8 Ibid, 337) ; Edwards vs. Hick, (11 Ills., 23.)

It would, I conceive, be difticult to show why a different rule
of construction should be applied to thesetwo Statutes.

But, aside from any authorities, the construction contended
for by the defendant in error, to-wit, that the exemption extends
to the whole interests of the debtor, whatever it may be in the
homestead, would seem to be altogether inadmissable; for this
would be to render nugatory those words ot the Statute which
requires that the property should be “owned by the debtor. ”

Why, if the legislative intention had been s is contended,
should these words have been jnserted in the Statute?

E. T. WELLS,

Counsel for Plaintiff in Error.
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IN THE SUPREME COURT OF ILLINGIS,

Arrin Tery, A. D., 1861.
JOHN DEERE, }

Vs

JAMES CHAPMAN.

ARGUMENT OF COUNSEL FOR PLAINTIFF IN ERROR.

—e00 ———
May 1t PLeAsE YoUur HoNors—

This was an action of ejectment by the
plaintiff in error, against defendant in error, in the Rock Island
Circuit Court, for a lot in the Village of Moline, the plaintiff
claiming therein an estate for the life of the defendant. On the
trial, in the Court below, the plaintiff produced title to himself
by means «f a judgment rendered in his tayor in that Court, and
against defendant,—an execution issued thereon,—a levy upon,
and sale of the property in question, under that execution,—and
a Sheriff’s deed to himself; these proceeding being in all
things regular.

* The defendant set up in bar of the action the ¢ Act to Ex-
empt Homesteads from Sale on Execution,” and it must be
conceded that, of itself, the proofs produced by him constitute a
complete defence. To rebut this evidence, however, the plain-
tift offered to show that, at the time of the levy and sale, the tee
of the close in question was in the defendant’s wife, and that the
estate of the detendant therein was only for his own life.

The Court excluded this evidence, and this is assigned for
error.

The only question presented by this record is, what is the
proper construction of the first Section of the Homestead Ex-
emption Law; to what cases does it extend; who are entitled to
its benefits ¢

That Section, so far as necessary to be cited, is as follows :—
“In addition to the property now exempt by law from sale un-
der execution, there shall be exempt from levy and foreed sale,
under any process or order of any Court of law or equity in this
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State, for debts contracted from and after the fourth day of July,
A. D., 1851, the lot of ground and the buildings thereon occu-
pied as a residence, and owned by the debtor, being a house-
holder, and having a family, to the value of one thousand dol-
lars. :

Now, if your Honors please, it is a safe rule of construction,
and the only safe one, that the words of a Statute, when unam-
biguous, should be taken in the ordinary, natural, and most com-
monly received sense; indeed, where the words are of them-
selves clear and ceriain, the application of any other rule would
be but judicial legislation ; and although Courts have, in times
past, gone about to find pretexts upon which to avoid the plain
requirements of Statutes of supposed questionable policy, or to
extend the benefits of those deemed favorable in their operation;
yet, with respect be it spoken, this is an assumption of power
which ought never to be indulged in.

In such cases, where no uncertainty arises upon the text of
the law, the interposition of construUcTION is both impertinent
and dangerous.

Now, what can be more plain than the Janguage of this section?
The property claimed as exempt must be “oWNED BY THE DEB-
tor.” Can there be any doubt as to what, in the common ac-
ceptation, is the meaning of the words? They certainly convey
the idea of absolute property. Broaderlanguage, except through
the medium of some circumlocution could scarcely have been
adopted. It isinconceivable that a thing should be owxep by
one person, and also that another should have title thereto; for
although different iNrERESTS in the same subject matter, may
be owned by different persons, yet to the thing itself, there can
be but one title, and one owner.

But admitting, for the sake of the argument, that in this sec-
tion there is room for construction, the question arises, what is
the proper rule of construction to be applied ?

Certainly, it would seem a Statute, such as this, giving new
rights, and immunities, and one of, to say the least, doubtful
policy, ought not, by construction, to be extended beyond the
plain import of the terms used.

Statutes in derogation of the common law are always to be
_construed strictly, as against those seeking advantage of them.
Co. Inst. B., L. 3, §485.

And this rule of construction has been applied to Statutes of
such undoubted necessity as the Statute of Frauds. Hicks vs.
Whitmore, (12 Wend., 584); Goelet vs. Cowdvey, Duer,
132) ; Sedgwick on Stat. Law, p. 810, and the Sta%ate of Limi-
tations ; Allen vs. Miller, (17 Wend., 202); McIver vs. Ragar,
(2 Wheat,, 25) ; Dozier vs. Ellis, (28 Miss., 73+.)

The very class of Statutes now under consideration has been
held subject to the rule.

Thus, in New York, where, by a special enactment, the TE 1
of the debtor was exempted from sale on execution, it was
sought, by a refererce to other Statutes of that state, v rarr
MATERIA, to include in tnis exemption the necessary food for the
team; and the argument that without indulging in this impli-
cation the exemption which was express, would be rendered nu-
gatory, was certainly one of great weight. But the Court held
that the Statute, being like all of its class, in derogation of the
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common law, could not, by any implication, be extended. Rae
vs. Alter, (5 Denio, 119.)

So in California, it has been held that the Homestead Ex.
emption Law could not be set up, by one of several tenants in
common, in occapation of the common property. Reynolds vs.
Pickley, (6 Cala., 165); Giblin vs. Jourdan, (Ibid., 416.)

In Michigan, the Statute provided *that a homestead, con-
sisting of any quantity of land, not exceeding forty acres, and
the dwelling house thereon, owNED AND ocourIED by any re-
sident of this State,” shall not be subject to forced sale on exe-
cution,” ete. '

In the case of Wisner vs. Farnham, this statute came in ques-
tion; that case was as follows: Prior to June 6th, 1849, J. S.
Farnham had been the owner of certain lands; on that day he
conveyed them to J. L. Farnham, his brother; on the eighth of
August, 1850, Wisner recovered a judgment against J. S. Farn-
ham, and, on the fourth of September following, caused execu-
tion to be issued, and levied upon the lands previously conveyed
by J. S. to J, L.; on the 27th of September, J. L. Farnham re-
conveyed the lands to J. S. Farnham, and thelatter moved upon
them, and gave notice to the Sheriff of his claim to a certain
forty acres, as a homestead. Wisner thereupon brought his hill
in aid of the execution, to subject the whole to a sale, in satis-
faction of his judgment. The Court granted the relief prayed,
upon the ground, apparently, that ‘“at the time of the levy, the
defendant in the execution WAS NOT THE OWNER OR OCCUPANT OF
THE PREMISES.” (2 Mich. R., Gibbs, 472.)

Nor, are we without authorities of our own Courts bearing
upon this point. Chapter 104, of the Rev. Stat., 1845, provides
certain penalties for trespassers upon timbered lands; Sect. 2 of
that Chapter provides that “the penalties herein provided shall
be recoverable ............ by an action of debt in the name of
................ the owner, ete.”

It has been repeatedly held, in order to entitle one to recover
these penalties, he must show title in fee to the land trespassed
upon. Wright vs. Bennett, (8 Scam., 258) ; Whitesides etal vs.
Diver, (8 Ibid, 337) ; Edwards vs. Hick, (11 Ills., 23.)

It would, I conceive, be difficult to show why a different rule
of construction should be applied to thesetwo Statutes.

But, aside from any authorities, the construction contended
for by the defendant in error, to-wit, that the exemption extends
to the whole interests of the debtor, whatever it may be in the
homestead, would seem to be altogether inadmissable; for this
would be to render nugatory those words of the Statute which
requires that the property should be “owned by the debtor. ”

‘Why, if the legislative intention had been as is contended,
should these words have been inserted in the Statute?

E. T. WELLS,

Counsel for Plaintiftf in Error.







IN THE SUPREME COURT 8F ILLINGIS,

Aprrmn Tery, A. D., 1861.

JOHN DEERE,
VS

JAMES CHAPMAN.
ARGUMENT OF COUNSEL FOR PLAINTIFF IN ERROR.
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May 1t PreAsE Your HoNors—

This was an action of ejectment by the
plaintiff in error, against defendant in error, in the Rock Island
Circuit Court, for a lot in the Village of Moline, the plaintiff
claiming therein an estate for the life of the defendant. On the
trial, in the Court below, the plaintiff produced title to himself
by means «fa judgment rendered in his favor in that Court, and
against defendant,—an execution issued thereon,—a levy upon,
and sale of the property in question, under that execution,—and
a Sheriff’s deed to himself; these proceeding being in all
things regular.

The defendant set up in bar of the action the ““Act to Ex-
empt Homesteads from Sale on Execution,” and it must be
conceded that, of itself, the proofs produced by him constitute a
complete defence. To rebut this evidence, however, the plain-
tiff offered to show that, at the time of the levy and sale, the fee
of the close in question was in the defendant’s wife, and that the
estate of the defendant therein was only for his own life.

The Cowrt excluded this evidence, and this is assigned for
error.

The only question presented by this record is, what is the
proper construction of the first Section of the Homestead Ex-
emption Law; to what cases does it extend ; who are entitled to
its benefits ¢ .

That Section, so far as necessary to be cited, is as follows :—
«In addition to the property now exempt by law from sale un-
der execution, there shall be exempt from levy and forced sale,
under any processoy order of any Court of law or equity in this
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State, for debts contracted from and after the fourth day of July,
A. D., 1851, the lot of ground and the buildings thereon occu-
pied as a residence, and owned by the debtor, being a house-
holder, and having a family, to the value of one thousand dol-
lars. ”

Now, if your Honors please, it is a safe rule of construction,
and the only safe one, that the words of a Statute, when unam-
biguous, should be taken in the ordinary, natural, and most com-
monly received sense; indeed, where the words are of them-
selves clear and ceriain, the application of any other rule would
be but judicial legislation ; and although Courts have, in times
past, gone about to find pretexts upon which to avoid the plain
requirements of Statutes of supposed questionable policy, or to
extend the benefits of those deemed favorable in their operation ;
yet, with respect be it spoken, this is an assumption of power
which ought never to be indulged in.

In such cases, where no uncertainty arises upon the text of
the law, the interposition of coxsrrucrroN is both impertinent
and dangerous.

Now, what can be more plain than the lJanguage of this section ?
The property claimed as exempt must be “0OWNED BY THE DEB-
tor.” Can there be any doubt as to what, in the common ac-
ceptation, is the meaning of the words? They certainly convey
the idea of absolute property. Broaderlanguage, except through
the medium of some circumlocution could scarcely have been
adopted. It is inconceivable that a thing should be ownep by
one person, and also that another should have title thereto; for
although different iNterEsTs in the same subject matter, may
be owned by different persons, yet to the thing itself, there can
be but one title, and one owner.

But admitting, for the sake of the argument, that in this sec-
tion there is room for construction, the question arises, what is
the proper rule of construction to be applied ?

Certainly, it would seem a Statute, such as this, giving new
rights, and immunities, and one of, to say the least, doubtful
policy, ought not, by construction, to be extended beyond the
plain import of the terms used.

Statutes in derogation of the common law are always to be
construed strictly, as against those seeking advantage of them.
Co. Inst. B., L. 3, §485.

And this rule of construction has been applied to Statutes of
such undoubted necessity as the Statute of Frauds. Hicks vs.
Whitmore, (12 Wend., 584); Goelet vs. Cowdrey, Duer,
132) ; Sedgwick on Stat. Law, p. 310, and the Sta’ate of Limi-
tations ; Allen vs. Miller, (17 Wend., 202) ; McIver vs. Ragar,
(2 Wheat,, 25); Dozier vs. Ellis, (28 Miss., 784.)

The very class of Statutes now under consideration has been
held subject to the rule.

Thus, in New York, where, by a special enactment, the TEsM
of the debtor was exempted from sale on execution, it was
sought, by a refererce to other Statutes of that state, v rarr
MATERIA, to include in tnis exemption the necessary food for the
team; and the argument that without indulging in this impli-
cation the exemption which was express, would be rendered nu-
gatory, was certainly one of great weight. But the Court held
that the Statute, being like all of its class, in derogation of the
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SUPREME €OURT—April Term, A. D.1861.

JOHN DEERE,
e YR
JAMES CHAPMAN.

ABS-TR,A_OT QF"'\"'H: RECORD.

: Jan. lst 1861 the plaintiff i in error,. filed in the .
Rock Is]and ‘Circuit Court his declaration in ejectment
agamst the defendant in error for Lot 12, Block 1, At-
kmsons addltlon to the vﬂlage of Mohne, claiming
tizerem an estate for the fife of the dqfendant, and alle"-
ing himself to have. been in possession Dec. 1, A. D
1860, and that defendnnt enteled &c., on the day fol- -
lowmg

2 Sub301ned to'the declaration was the notice regulred
by law in due form, and "an ucceptance of service:
thereof by the defendant.

a  On the same day, the rule to plead within twenty
days was entered.
3 Jan. 23rd, 1861. defendant in error filed the usual

plea:
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4 On the same day, a trial was had before the court
without a jury, and the court found the issue for the
defendant, and gave judgment against the plaintiff for
costs : The plaintiff was allowed thirty days within
which to file his bill of exceptions.

4 Feb. 156th, 1861. The plaintiff filed his bill of ex-
ceptions, duly signed and sealed by the judge.

BILL OF EXCEPTIONS.

The Bill of Exceptions shows that on the trial -

5 First. The plaintiff’s counsel called E. H. Bowman,
and proved by him that he was.the clerk of said court,
and that a certain book there produced, was Book IV
of the common Law Records of said court ; ;ma from
-said book read without objection the record of a judg-
ment recovered in_said court July 9th, A. D. 1858 in
favor of the plaintiff in error, and against defendant in

- error, for $141 65-100, without custs.

‘6 Second. The plaintiff’s counsel; produced, and read
without objection, a writ of fieri sacius, issued upon the
above judgment, to the sheriff of Rock-Fsland County,
dated August 11th, A. D. 1858} and the return of said
Sheriff upon said- writ, showing that on the day of the
date of the writ, he levied the same, on - the property

“7'in question, ‘and on the 2Gth day of :October, 1858,
sold the same. to the plaintiff in orror, for $149,18

Third. The plaintiff produced and read w'ith{)u:..ob-
jection a deed of M. D. Merrill, Sheriff of Rock Is-
land County, to the plaintiff in error, for the Lot in

question, upon the above sale; dated Febraary 15th,
A. D. 1860.

8  Kowrth. The plaintiff called Z. Z. Hemenway, who
testified that he knew the property named in the dec-
laration, and that defendant was in possession of it,
and had been some three years.

Here the Plaintiff rested.

‘¢ The defendant then called the said L. E. Hemenway,
who testified as follows :
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The property is. worth . perhaps $1000—not more ;
and has not exceeded that in value since the fall of
1837 ; the defendant, has a family—a wife and . three
children ; he and his family reside on this lot, and have
since the spring of 1857; there is a small dwelling
house on this lot, and it-is enclosed with a fence.

" Cross Evamined.
q

I speak ‘conﬁdently of the value of this lot; am:
well acquainted with Value of property in Moline

Defendant then called G W. Pleasants, who testi-: -
fied as follows : :

I am an Atty. at la.w, was counsel for the plamtlﬁ' i
the suit of John Decre vs: James Chapman, at.the June

Term,.A. D, 1858 of this court ; the note now shown
me is. the note on whlch that action was brought, and
on Whmh Judgment was given for the-plaintiff.

‘ This. note is‘as follows : [note of Chapman to Deere,
da.ted Agust 8th,. 1857, due one-day after date for
$141,65, without. mterest] :

The plaifitiff’s counsel declining to . cross-examine:
'said witness': the defendant called Charles Deere, who:
testified-as follows : 1 know the parties; I am a son of
 the plaintiff [Here withess was shown the above note],.
I have seen' this note before, was present when it was:
executed it was at my father's office, in Moline ; it

was given in settlement of a sym of money which hadi
been overpaid to Chapman by my father in settlement
of a book account by a mistake: when the mistake
was dlscovered Chupman gave this note in settlement
of it; this account was for services rendered by Chap-
man'as my father’s book-keeper in 1856; & 1857.

Plaintiff’s counsel declined to cross examine the
witness. The defendant stated that he desired and in-
tended to insist upon, the Homestead Exemption Law,
as a defense to the plaintiff’s action, and also rested.

10The plaintiff rebutting, offered to read to the court
1iLetters Patent of the U. 8. to Huntingdon Wells far
E3iSE1 (N.I. B) of Sec. 32, Tp. 18, 1 West 4th
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12P. M., dated March 1st, 1848; and offered to show in
connection therewith, that the lot named in the declar-
ation was.part of the !and mentioned in the above let-
ters patent. and to show that at the time of the sale of”
said lot on plaintiff’s execution, as already shown, the:
fee thereof was in the wife of the defendant.
Defendant objected ; and insisted that although the
fact might be as supposed, and offered to be proven
yet he the defendent was still entitled to the benefit of”
_the statute. The court sustained this objection, and
excluded the latter patent, and the other rebutting evi-
dence offered, and the plaintiff excepted.
This was.all the evidence, and the court found the
issue thereon for the defendant, and. gave judgement.
usaccordingly ;. and the defendant excepted to the finding:
‘and judgement.

The errors assigned: are, lst: That the court erred
in excluding evidence offered on the part of the plaintiff.
2nd: That the court erred in finding the issue for the:
plaintiff. 3d.:. The court erred.in its judgement.
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SUPREME .€OURT—April Term, A. D. 1861.

JOHN DEERE,
o aaimn V8L
JAMES CHAPMAN.

ABSTRACT OF THE RECORD.

1 Jan. 21gt, 1861 the plaintiff in error, filed in the
Rock Islang | Circuit Court his declaration in ejectment

. against the defendant in error for Lot 12, Block 1, At-
Kinson’s ' addition to the village of Moline, claiming
W¢rein an estate for the life of the defendant ; and alleg-
jng himself to have been in possession Dec. 1, A. D.
1860, and that defendant entered; &c., on the day fol-
lowmg

2 Subjoined to the declaration was thé(noﬁce required
by law in due form, and an acceptance of service
thereof by the defendant.

3 On the same duy, the rule to plead within twenty
days was entered.

3 Jan. 23rd, 1861, defendant in error filed the usual
plea. °~
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1 On the same day, a trial was had before the court
without & jury, and the court found the issue for the
defendant, and gave judgment against the plaintiff for
costs: The plaintiff was allowed thirty days within
which to file his bill of exceptions.

4+  Feb. 15th, 1861. The plaintiff filed his bill of ex-
ceptions, duly signed and sealed by the judge.

BILL OF EXCEPTIONS.

The Bill of Exceptions shows that on the trial

5  Pirst. The plaintiff’s counsel called E. H. Bowman,
and proved by him that he was the clerk of said court,
and that a certain book there produced, was Book IV
of the common Law Records of said court; and from
said book read without objection the record. of a judg-
ment recovered in said court July’ 9th, A, 'D. 1858 in
favor of the plaintiff in error, and against defendant in
error, for $141 65-100, without costs.

6 Second. The plaintiff’s counsel, produced, and read

without objection, a writ of fieri'futias, issued upon the
above judgment, to the sheriff of Rock Island County,
dated August11th;A. D. 1858; and the return of said
Sheriff upon said writ, showing that on the day of the
date of the writ,"he levied the same, on the property

7in question, and:.on the 26th " day of October, 1858;

sold the same: to the plaintiff in-error, for $149,18

Third. The 'pla.int'iff " produced and i;éad without ob-
jection a deed of M, D. Merrill, Sheriff of Rock Is-
Jand County, to ‘the ‘plaintiff in’ error, for the . Lot in

question,’ upon the above sale; dated February 15th
A D. 1860.

8 Fourth. The plamtlﬂ‘ called %, Hemenwa 78 who
testlﬁed that he knew the property ‘fatmed in the dec
laration, and that defendant was in possessxon of it,
and-had been-some three years. -

Here the Plaintiff rested.

o The defendant then-ealled the said L. E.- Hemenway,

who testified as follows:
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The property is worth perhaps $1000—not more ;
and has not exceeded that in value since the fall of
1857 ; the defendant, has a family—a wife and  three
children ; he and his family reside on this lot, and have
since the spring of 1857; there is 2 small dwelling;
house on this lot, and it is enclosed with a fence.

Cross Evamined.

I speak confidently of the value ‘of this'lot ; am:
well acquainted with value of property in Moline.

Defendant then called G. W. Pkasants, who testi-
fied as follows: '

I am an Atty, at law, was counsel for the plaintiff in'
the suit of Jokn Deere vs. James Chapman, at the June
Term, A. D. 1858 of this court-; the note now shown.
me is the note on which that action was brought, and
on which judgment was given for the plaintiff.

10 This note is as follows : [note of Chapman to Deere,

dated Agust 8th, 1857, due one day after date for:
$141,65, without, interest.] .
The plaintiff’s counsel declining; to cross-examine:
said witness : the defendant called Churles Decre, who
testified as follows : I know the parties; I am a son of’
the plaintiff [Here witness was shown the above note],
I have seen this note before, was present when it was:
executed; it was at my father's office, in Moline ; it
was givenin settlement of a sum of money which hadl
been overpaid to Chapman by my father in settlement:
of a book account by a mistake: when the mistake:
was: discovered Chapman gave this nole in settlement
of it; this account was for services rendered by Chap-
man as my father’s book-keeper in 1856, & 1857.
Plaintiff ’s counsel declined to cross examine the-
witness. The defendant stated that he desired and in-
tended to insist upon, the Homestead Exemption Law,.
as a defense to the plaintiff ’s action, and also rested.

10The plaintiff rebutting, offered to read to the conrt
11 Letters Patent of the U.S. to Huntingdon Wells for

E#SEt (N. L B) of Sec.32, Tp.18, 1 West 4th
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12P. M., dated March 1st, 1848 ; and offered to show in°
connection therewith, that the lot named in the déelar--
ation was part of the !and mentioned in the above let.
ters patent. and to show that at the time of the sale of
said lot on plaintiff’s execntion, as already shown, the-
fee thereof was in the wife of the defendant.
Defendant:objected ; and insisted that although the
fact might be as supposed, and offered to be proven
yet he the defendent was still entitled to the benefit of
the statute. The court sustained this objection, and
excluded the latter patent, and the other rebutting evi.
dence offered, and the plaintiff excepted.
This was all the evidence, and the court found the -
issue thereon for the defendant, and gave judgement.
1saccordingly; and the defendant excepted to the finding-
and judgement:

The errors»assigned.are, 1st: That the court erred
in excluding evidence offered on the part of the plaintiff.
2nd: That the court erred in finding the igsue for the:
plaintiff.  3d.: The court erred in its judgement.
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SUPREME €OURT—April Term, A..D. 1861.

JOHN DEERE,
' V8.
JAMES CHIAPMAN.

ABSTRACT OF THERECORD.

1 Jan. 21st, 1861, the plaintiff in error, filed in the
Rock TIsland Cirguit Court his declaration in ejectment

_ against the defendant in error for Lot 12, Block 1, At-
kinson’s addition to the village of Moline, claiming
therein an estate for the life of the defendant ; and alleg-
ing himself to have been in possession Dec. 1, A. D.
1860, and that defendant entered, &c., on the day fol-
lowing. :

2 Subjoined to the declaration was the notice required
by law in due form, and an acceptance of service
theraof by the defendant.

3 On the same day, the rule to plead within twenty
days was entered. _
3 Jan. 23rd, 1861, defendant in error filed the usual

plea.
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s On the same day, a trial was had before the court
without a jury, and the court found the issue for the
defendant, and gave judgment against the plaintiff for
costs: The plaintiff was allowed thirty days within
which to file his bill of exceptions.

4 Feb. 15th, 1861. The plaintiff filed his bill of ex-
ceptions, duly signed and sealed by the judge.

BILL OF EXCEPTIONS.

The Bill of Exceptions shows that op the trial

5  First. The plaintiff’s counsel called .E. H. Bowman,
and proved by him that he was the: clerk of said court,
and that a certain book there produced, was Book IV
of the common Law Records of said court; and from
said baok read without objection the record of a judg-
ment recovered in said court July 9th, A. D. 1858 in
tavor of the plaintiff in error, and against defendant in
error, for $141 65-100, without custs.

s Second. The plaintiff’s counsel; produced, and read
without objection, a writ of fieri facius, issued upon the
above judgment, to the sheriff of Rock Island County,
dated August 11th, A. D: 1858; aund the return of said
Sheriff upon said writ, showing that on the day of the
- date of the writ, he levied the same, on the property

7in question, and on the 26th ‘dayof Qctober, 1858,
sold the s'une to the plaintiff in error, for $149,18

Third. lhe plamtlﬁ‘ ploduced and read without ob-
Jection a deed of M. D. Merrill, Sherift of Rock Is-
land County, to the plaintiff in error, for the Lot in
question, upon the above sale dated Febraary 15th,
A. D. 1860. .

5 Fourth. The plaintiff called L. E. Hemenway, who
testified that he knew the property named in the dec-
laration, and that defendant was in possession of it,

- and had been some three years.

‘Here the Plaintiff rested.

9 The defendant then called the said L. E. Hemenway,

who testified as follows :
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The property is worth perhaps $I000—not more ;
and has not exceeded that in value since the fall of
1857 ; the defendant, s a family—a wife and three
children ; he and his family reside on this lot, and have
since the spring of 1857; there is a small dwelling;
house on this lot, and it is enclosed with a fence.

Cross Examined.

I speak confidently of the value of this lot; am
well acquainted with value of property in Moline.

Defendant then called  G. W. Pleasants, who testi-

fied as follows : o8 pid ¢
T am an Atty. at law, was counsel for the plaintiff in

the suit; of Jokn Deere vs. James Chapman, at the June

Term, A. D. 1858 of this court ; the note now shown

me is the note on which that action was brought," and

- on which judgment was given for the plaintiff.

10 This note is as follows : [note éf'Chapman to Deere,
dated .Agust- 8th, 1857, due one day after date for
$141,65, without interest.]

The plaintiff’s counsel declining to cross-examine:
said witness : the defendant called Charles Deere, who
testified as follows : I know the parties; I am a gon of
the plaintiff [Here witness was shown the above note].
I have seen this note before, was present when it was.
executed ; it was at my father’s office, in. Moline'; it:
was given in settlement of a sum of money which hadl
been overpaid to Chapman by my father in settlement.
of & book account by a mistake: when the mistake:
was discovered Chapman gave this note in settlement:
of it; this account was for services rendered by Chap-
man as my father’s book-keeper in 1856, & 1857.

Plaintift ’s counsel declined to cross examine the-
witness. The defendant stated that he desired and in-
tended to insist upon, the Homestead Exemption Law,.
as a defense to the plaintiff 's actiony and also rested.

WThe plaintift rebutting, offered to read to the court

ILetters Patent of the U. S. to Huntingdon Wells for
EfSEf (N.I B) of Sec. 32, Tp. 18, 1 West 4th
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12P. M., dated March 1st, 1848 ; and offered to show in
connection therewith, that the lot named in the déeclar--
ation was part of the land mentioned in the above let-
ters patent. and to show that at the time of the sale of
said lot on plaintiff’s execution, as already shown, the-
fee thereof was in the wife of the defendant.

Defendanttobjected ; and insisted that although the

fact might be as supposed, and offered to. be proven,.
vet he the -defendent was still entitled to the benefit of
the statute. The court sustained this objection, and
excluded the latter patent, and the other rebutting evi.
‘dence offered, and the plaintiff excepted.

This was all the evidence, and the court found the
issue thereon for the defendant, and -gave judgement
1saccordingly; and the defendant excepted to ‘the finding:

and judgement. :

The errors assigned are, lst: That the court erred?
in excluding evidence offered on the part of the plaintiff.
2nd : That the court erred in finding the issue for the-
plaintiff. 3d:.The. court erred in its judgement.
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SUPREME €0URT—April Term, A. D.186T..

——

JOHN DEERE,
VE.
JAMES CHAPMAN.

-

ABSTRACT OF THE RECORD.

t  Jan. 21st, 1861, the plaintiff in error, filed in the-
Rock Island Circuit Court his declaration in ejectment
against the defendant in error for Lot 12, Block 1, At-
kinson’s addition to the village of Moline, claiming;
therein an estate for the life of the defendant ; and alleg-
ing himself to have been in possession Dec. 1, A. D.
1860, and that defendant entered, &c., on the day fol--
lowing.

2 Subjoined to the declaration was: the notice required’
by law in due form, and an acceptance of service:
thereof by the defendant,

3 On the same day, the rule to plead within twenty"
days was entered.

3 Jan. 23rd; 1861, defendant in error filed the usuali
plea..
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On the same day, a trial was had before the court
without a jury, and the court found the issue for the
defendant, and gave judrrment against the plaintiff for:
costs : The plaintiff was allowed thirty days within
which to file his bill of exceptions.

Feb. 16th, 1861. The plaintiff filed his bill of ex-
ceptions, duly signed and sealed by the judge.

BILL OF EXCEPTIONS

The Bill of Exceptions shows that on the trial
First. The plaintiff’s counsel called E: H. Bowman,

. and-proved by him that he was the clerk of said court, .

(=2

7
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and. that a certain book there produced, was  Book IV
of the common Law Records of said court; and from
said book read without objection the record of a judg-
ment.recovered in said court July 9th, A. D. 1858 in
favor of the. plaintiff in error, and against defendant in
error, for $141 65-100, without: custs.

Second. The plaintiff’s counsel, produced, and read
without objection, a writ of Jieri facias, issued upon the-
above judgment, ta the sheriff of Rock Island County,
dated August 11th, A. D. 1858; and the return of said
Sheriff upon said writ, showing that on the day of the
date of the writ, he levied the same, on the property
in question, and on the 26th day of Octaber, 1858,
sold the same to.the phmtlff 1n error, for $149,18

. Third. The plaintiff ploduced and read wlthou» ob-~
Jectlon a deed of M. D. Merrill, Sheriff of Rock Is-
land County, to the plaintiff in error, for the Lot in

question, upon the above sale; dated Febru:;ry 16th
A. D. 1860.

Fourth: The p]mntlﬁ‘ called Z. E. Hemenuay, %, Who
testified that he knew the property named in the dec-
laration, and that defendant Was in possession of it,
and had been some three years.

Here the Plaintiff rested.

The defendant then called the said L,

E. Hemenway,
who testified as follows : '
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The property is worth perhaps $1000—not more 5
and has not exceeded that in value since the fall of”
18387; the defendant, has a family—a wife and three
children ; he and his family reside on this lot, and have
since the spring of 1857 ; ‘there'is a small dwelling;
house on this lot, and it is enclosed with a fence.

Cross Examined.
I speak confidently of the value of this lot; am:

" well acquainted with value of property in Moline.

Defendant then called G- W Pleasant:, who ‘testi-
fiod as follows :

T am an Atty. at law, was counsel for the plamtlﬂ’ i
the suit of Jofin Digere vs. James Chapman, at the June-
Term, A. D, 1858 of -this court ; the note now shown
me is the note‘on which that agtion was_brought, and:
on which judgment was given for the plaintiff.

.. This note is as follows: [note of Chapman to Deere,
dated Agust 8th,- 1857, due one. day after date for-
$141 65, without mtelest] :)

The plaintiff’s counsel declmmm to cross-examine
said witness : the. defendant c: illed ‘Churles Deere, who.
testified as follows :..I know the parties; I am a son of
the plaintiff [Here witness was shown the above note],.
I have seen this note before, was present when it was:
executed ; it was at my father’s office, im Mline ; it
was given in settlement of a sum-of money which had
been overpaid to Chapman by my father in settlement
of a book account by a mistake: when the mistake:
was. discovered Chapmn gave this note in scttlement.
of it; this account was for services rendered by Chap-
man as my father’s book-keeper in 1856, & 1857.

Plaintiff’s counsel declined to eross examine the
witness. The defendant stated that he desired and in-
tended to insist upon, the Homestead Exemption Law,.
as a defense to the plaintiff ’s action, and also rested.

The plaintiff rebutting, offered to read to the court
JiLetters Patent of the U. S. to Huntingdon Wells for

E}SEt (N.L B) of Sec. 32, Tp. 18, 1 West 4th
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IN THE SUPREME COURT OF MLLINGIS,

Arrin Tery, A. D., 1861.

JOHN DEERE, )
Vs
JAMES OIAPMAN. |

ARGUMENT OF COUNSEL FOR PLAINTIFF IN ERROR.

——00¢

May 1T PLEASE YoUR HoNors—

This was an action of ejectment by the
plaintiff in error, against defendant in error, in the Rock Island
Circuit Court, for a lot in the Village of Moline, the plaintiff
claiming therein an estate for the life of the defendant. On the
trial, in the Court below, the plaintiff produced title to himself
by means « fa judgment rendered in his tavor in that Court, and
against defendant,—an execution issued thereon,—a levy upon,
and sale of the property in question, under that execution,—and
a Sheriff’s deed to himself; these proceeding being in all
things regular.

The defendant set up in bar of the action the ¢ Act to Ex-
empt Homesteads from Sale on Execution,” and it must be
conceded that, of itself, the proofs produced by him constitute a
complete defence. To rebut this evidence, however, the plain-
tiff offered to show that, at the time ‘of the levy and sale, the fee
of the close in question was in the defendant’s wite, and that the
estate of the defendant therein was only for his own life.

The Court excluded this evidence, and this is assigned for
error.

The only question presented by this record is, what is the
proper coustruction of the first Section of the Ilomestead Ex-
emption Law; to what cases does it extend; who are entitled to
its benefits ¢

That Section, so far as necessary to be cited, is as follows :—
* In addition to the property now exempt by law from sale un-
der execution, there shall be exempt from levy and forced sale,

under any pragess or order of any Court of law or equity in this
\
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State, for debts contracted from and after the fourth day of July,
A. D., 1851, the lot of ground and the buildings thereon occu-
pied as a residence, and owned by the debtor, being a house-
holder, and having a family, to the value of one thousand dol-
lars. ”

Now, if your Honors please, it is a safe rule of construction,
and the only safe one, that the words of a Statute, when unam-
biguous, should be taken in the ordinary, natural, and most com-
monly received sense; indeed, where the words are of them-
selves clear and ceriain, the application of any other rule would
be but judicial legislation ; and although Courts have, in times
past, gone about to find pretexts upon which to avoid the plain
requirements of Statutes of supposed questionable policy, or to
extend the benefits of those deemed favorable in their operation;
yet, with respect be it spoken, this is an assumption of power
which ought never to be indulged in.

In such cases, where no uncertainty arises upon the text of
the law, the interposition of coxsrrrcriox is both impertinent
and dangerous.

Now, what can be more plain than the language of this section ?
The property claimed as exempt must be ‘OWNED BY THE DEB-
ror.” Can there be any doubt as to what, in the common ac-
ceptation, is the meaning of the words? They certainly convey
the idea of absolute property. Broaderlanguage, except through
the medium of some circumlocution could scarcely have been
adopted. It is inconceivable that a thing should be owxeD by
one person, and also that another should have title thereto; for
although different ixtErEsTs in the same subject matter, may
be owned by different persons, yet to the thing itself, there can
be but one title, and one owner.

But admitting, for the sake of the argument, that in this sec-
tion there is room for construction, the question arises, what is
the proper rule of construction to be applied?

Certainly, it would seem a Statute, such as this, giving new
rights, and immunities, and one of, to say the least, doubttul
policy, ought not, by construction, to be extended beyond the
plain import of the terms used.

Statutes in derogation of the common law are always to be
construed strictly, as against those seeking advantage of them.
Co. Inst. B., L. 3, §485.

And this rule of construction has been applied to Statutes of
such undoubted necessity as the Statute of IFrauds. Hicks vs.
Whitmore, (12 Wend., 584); Goelet vs. Cowdrey, Duer,
182) ; Sedgwick on Stat. Law, p. 310, and the Sta*ute of Limi-
tations ; Allen vs. Miller, (17 Wend., 202) ; McIver vs. Ragar,
(2 Wheat,, 25); Dozier vs. Ellis, (28 Miss., 734.)

The very class of Statutes now under consideration has been
held subject to the rule.

Thus, in New York, where, by a special enactment, the 1E s
of the debtor was exempted from sale on execution, it was
sought, by a refererce to other Statutes of that state, v pARrI
MATERIA, to include in tnis exemption the necessary food for the
team; and the argument that without indulging in this impli-
cation the exemption which was express, would be rendered nu-
gatory, was certainly one of great weight. But the Court held
that the Statute, being like all of its class, in derogation of the
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common Jaw, could not, by any implication, be extended. Rae
vs. Alter, (5 Denio, 119.)

So in California, it has been held that the Homestead Ex.
emption Law could not be set up, by one of several tenants in
common, in occapation of the common property. Reynolds vs.
Pickley, (6 Cala., 165); Giblin vs. Jourdan, (Ibid., 416.)

In Michigan, the Statute provided “that a homestead, con-
sisting of any quantity of land, not exceeding forty acres, and
the dwelling house thereon, OWNED AND OCCUPIED by any re-
sident of this State,” shall not be subject to forced sale on exe-
cution,” ete.

In the case of Wisner vs. Farnham, this statute came in ques-
tion ; that case was as tollows: Prior to June 6th, 1849, J. S.
Farnham had been the owner of certain lands; on that day he
conveyed them to J. L. Farnham, his brother; on the eighth of
August, 1850, Wisner recovered a judgment against J. S. Farn-
ham, and, on the fourth of September following, cansed execu-
tion to be issued, and levied upon the lands previously conveyed
by J. S. to J, L.; on the 27th of September, J. L. Farnham re-
conveyed the lands to J. S. Farnham, and thelatter moved upon
them, and gave notice to the Sheriff of his claim to a certain
forty acres, as a homestead. Wisner thereupon brought his hill
in aid of the execution, to subject the whole to a sale, in satis-
faction of his judgment. The Court granted the reliet prayed,
upon the ground, apparently, that “at the time of the levy, the
defendant in the execution wWAs NOT THE OWXNER OR OCCUPANT OF
e prEMISES.” (2 Mich. R., Gibbs, 472.)

Nor, are we without authorities of our own Courts bearing
upon this point. Chapter 104, of the Rev. Stat., 1845, provides
certain penalties for trespassers upon timbered lands; Sect. 2 of
that Chapter provides that “the penalties herein provided shall
be recoverable by an action of debt in the name of

the owner, ete.”

It has been repeatedly held, in order to entitle one to recover
these penalties, he must show title in fee to the land trespassed
upon. Wright vs. Bennett, (3 Scam., 258) ; Whitesides etal vs.
Diver, (8 Ibid, 337) ; Edwards vs. Hick, (11 Ills., 23.)

It would, I conceive, be difticult to show why a different rule
of construction should be applied to thesetwo Statutes.

But, aside from any authorities, the construction contended
for by the defendant in error, to-wit, that the exemption extends
to the whole interests of the debtor, whatever it may be in the
homestead, would seem to be altogether inadmissable; for this
would be to render nugatory those words ot the Statute which
requires that the properiy should be “owned by the debtor. ”

Why, if the legislative intention had been as is contended,
should these words have been inserted in the Statute?

E. T. WELLS,

Counsel for Plaintiff in Error.
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