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Argument for Complainant.

The Court is informed that we represent persons only collaterally in-
terested in the decision of this cause, and that they are only interested
in two points in the case, viz:

1st. As to the construction to be put upon the act of the Legislature
entitled * An Act to amend the Revenue Law,” approved Iebruary
21, 1861.

2nd. As to the effect of the act of the Legislature entitled ‘ An
Act to legalize certain proceedings of the Bomd of Supervisors of Rock
* Island County,” approved February 22, 1861.

To the first of these points we propose to confine this argument.

The act of February 21, 1861, is in these words :

“Sec. 1. Be it enacted by the People of the State of Illinois, rep-
“resented in the General Assembly, That all deeds hereafter made in
¢ pursuance of sales of real estate for the non-payment of taxes, shall
“be held to be null and void, if it be shown that said taxes had been
“paid before the sale, or that said real estate was not subject to taxa-
“tion, or thatit had been redeemed from said sale, or if the notice re-
“quued by the constitution was not given, or that the description of
“said land was not sufficiently definite; and the validity of all such
* deeds, hereatter made by the proper officers, for real estate sold for the
“ non-payment of taxes, shall not be questioned in any suit or controver-
“gy in this state, for any other cause, unless the party wishing to con-
“ test the same shall tender to the claimant under said tax deed or de-
* posit in the court in which suit is pending, for his use, the
*“amount of the redemption : now provided for by law, with ten
“per cent. per annum interest eon from the date of said deed to the
“time of said tender or deposit¥ and after said tender or deposit is
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*‘made, the validity of said deed may be questioned in the same man-
“ner, and to the same extent, as now provided by law.
Approved February 21, 1861.

It will be perceived from the abstract that the sale under which the

defendants claim title was made in 1860, long before this act was passed. .
It is now attempted to give this act a retrospective effect, so that the

owners of land sold at this sale shall be deprived of the privilege of
showing it void, unless they shall tender the amount for which the land
was sold with the penalty for allowing it to be sold and the amount of
subsequent taxes paid by the purchaser and interest on the amount
from the date of the deed until the suit is brought. If this is done
then, the rightful owner may, it he can, show that the sale was void;
-if he succeeds, he looses the money paid, if he fails, he looses the mon-
ey paid and the land.

This may be a salutary provision for future sales, but as to past trans-
actions, if the legislature intended that the law should be applicable to
such, they have failed to make it appear, and if they had done so, the
law would have been unconstitutional.

The tax sale determined the rights and liabilities of all parties; the
deed is but the evidence of the contract then made.

The tax sale either conveyed the title to the land or it conveyed noth-
ing. The purchaser took no lien on the land for the amount he paid.
If the sale was good he took the land, and he took the risk of loosing
what he paid for the sake of a very large gain if he succeeded. The
law gave no claim against the owner of the land, the judgment being
in REM and not in PERSONAAL.

It would hardly be contended that the legislature, after the sale was
made, had power to say that the purchaser might sue the owner of the
land for the amount of the redemption, and that the sale should be con-
clusive evidence that the owner had promised to pay him that amount
of money, for this would be creating adebt. This statute is still more
objectionable than such a one would be, for the sale paid the taxes on
the land so far as the owner is concerned, and after this is done, the
legislature creates this debt, from the owner to the purchaser,—makes
. the deed conclusive evidence of it, and provides that he shall pay it and
run the risk of' loosing his land beside,

This is not merely affecting the refi@ly,—it affects the property of
the owner, the money that he has in ocket. It cannot be said that
this is transfering a right from the gd#fmment to to individuals to ge-
cure this money, for first, the government had no right to collect it



Tor convenient reference we append a resume of some of the decis-

ions above referred to.
CHAS. M. OSBORN, Attorney.
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Supreme Court say in relation to the latter law :
jects are prospective.” ;

“The Auditor’s sale constituted a contract between the state aud the
“purchaser, which in connection with the then existing law, determin-
“ed the rights and obligations of the parties.”

“ The certificate of purchase in the one instance, and the deed in the
‘“other, are but the evidence of the contract, and that must be constru-
“ed with reference to the law in force at the time it was entered into.
“ A different rule would substitute the varying will of after legislatures
“for the intention and stipulations of contracting parties.”

The court then discuss the statute of 1827, which provides that the
tax shall be paid by the 1st day of August, annually, and the Auditor
is required, as soon thereafter as practicable, to make out and publish a
descriptive list of all lands upon which taxes are due, after which he is
required at the time and place specified, to sell all the lands advertised
as aforesaid on which the taxes and costs shall remain unyhiid. The
purchaser is entitled, at his option, to a certificate or a deed.

“ Which deed (the law says) shall vest in the purchaser a perfect ti-
“tle unless the land shall be redeemed according to law, or the former
“ owner shall show that the taxes for which it was sold had been paid as
“required by law, or that the land was not legally subject to taxation.”

* This act will not, by any fair construction, warrant the opinion that
“the Anuditor selling land without authority could by his conveyance
‘“transfer the title of the rightful owner.”

“ The Auditor’s authority to sell is limited by the express words of
“thelaw to ‘THE LAND ADVERTISED As ArorEsap.’ Therefore this.
“must be shown to support the deed.”

Robinson vs. Rowan, 2 Seammon, 502.
In this case, Rowan purchased land of Bays, Dec. 11th, 1832. The
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deed was recorded 11th Dec. 1833. On the 10th of Sept., 1833, a judg-
ment was entered against Bays, and the land was sold to Robinson.
The act of 1833, provides “that from and after the 1st day of Aung. next,

" (1833) all deeds and other title papers which are required to be record-

ed shall take effect from and after filing, &c., and not before, as to all
creditors and subsequent purchasers without notice, and shall as to them
he held and adjudged void, &e.”

The court held that the law of 1827 was in force as to this deed and
not that ot 1833. The court say, *the recording law of 1833 is not
necessarily retrospective in its terms; and a court will never give to a
law such an operation unless compelled to do so by language so clear
and explicit as to admit of no other interpretation.”

Bruce vs. Schuyler et al., 4 Gilman, 221,

This was an ejectment from the Adam’s Circunit Court.

On the trial the plaintift’s offered a deed from the Auditor founded
on a sale for taxes made 12th Jauuary, 1833. Deed dated November
8th, 1833. The 4th and 25th sections of the act of 1827, provided for
deeds to issne to the purchaser at the Auditor’s sale. The act of
1829 declared the effect of the deed, and the act of 1833 provided for a
sale by county officers, and repealed the 4th section of' the act of 1827,
*“and all other sections of that act and all other acts and parts of acts
coming within said act of 1833.

“ The question then arises, has the act of 1833 by a repeal of the 4th
section of the act of 1827 or by the repealing clause, taken from the Au-
ditor the authority to make a deed after the repealing act went into op-
eration as to delingquent lands sold by him prior to that time.”

“ Many rights to deeds had been acquired under the acts of 1827 and
1829 which would have been defeated by abolishing the power of the
Auditor with reference to them. It would also have violated a well set-
tled rule of construction, that the provisions of any staiute ought to re-
ceive such an interpretation if the words and subject matter will ad}nit
of it as that the existing rights of the pnblic or individuals be not im-
paired.

6 Bac. Abr. 391.

The court say that it is not necessarily repealed, and further go on to
other reasoning, as follows : * The act of 1827 conferred power to sell
land, and though a summary proceeding, the rule will apply, * ’l_’hat
every grant of power necessarily carries with it all the usual and ox:dma—
ry means for the exercise of that power,” and therefore, authority to
gell, implies authority to deed. otherwire it would be nugatory and a
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mockery on the part of the state to delude and cheat those who shopld
confide in her good faith. On page 276 the court say that the constitu-
tional ground is conclusive, viz : That it was not competent fo? Fhe leg-
islature thus to impair the rights of purchasers, any act impairing the

rights of the parties is void. 3 Story on Const. §§ 13-5. 3 Peters”

Cond. R. 395. 2 Peters Cond. R. 308. 5 Id. 369. 3 do.295. It ex-
tends to contract executing and executed, by a state as well as by indi-
viduals. A legislative grant is within this provision and a subsequent
act repealing it is null and void for thatreason. 2 Peters Cond. R. 308-
920. Story’s Const. §§ 13, 79, 13, 85. This is not changing the remedy
but is changing the nature of the contract.

Thompson vs. Alexander, 11 Illinois, 54.

This was an action of debt on a note. The note was dated May 11th
1837. The statute of 1849 provides that all actions on notes, &e. shall
be commenced within five years after the cause of action accrued. This
action was held not applicable. Quotes 2 Gallison 204. 10 Mass. 437.
10 Smedes & Marshall 599. 12 Mass. 343.

The rule is inflexible that no statute will be construed as to give it a
resrospective operation unless an intention is manifested by clear and
unequivical expressions.

Marsh vs. Chesunt, 14 Illinois, 223.

Was an action of ejectment; the plaintiff relied on a tax deed together
with a regular judgment and precept. Defendant then showed that the
assessment was not returned at the time required by law. The plaintiff
insisted that the act of 8th February, 1849, covered the defect. Itisin
these words : ‘- All assessments of property for taxes made in the year
A. D., 1848, and prior years, and which were not completed within the
time required by law, be, and the same are hereby declared to be as good
and valid and effectual as if they had been made and returned in strict
conformity to law; and the Auditor shall have power to remit the in-
terest when it shall appear that the collector did not receive the books
within the time required by law.”

And also that it was covered by the act of February 15, 1851, which
provides ‘¢ That when any county or township assessor has heretofore
failed or shall hereafter fail to complete or finish his assessments in the
time required by law, such failure shall not vitiate such assessment, and
the same ghall be as legal and valid us if the same had been completed
in the time required by law. Provided, &c.”

It was held by the court that these statutes only operated in futuro,
and not on sales made before the laws were passed. The court also

3
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doubt the constitutional power of the legislature to pass any act affect-
ing the titles so derived.

It is fully discussed, and directly in point, it cites the Thomas Manu-
factaring Co., vs Lathrop, 7 Connet. 550, where, atter a compulsoary
payment of taxes, ihe legislature passed an act providing that when as-
Sessors had heretofore iailed to make their returns within the time pre-
seribed, the assessments should not be adjudged void, but the taxes
thereon might be levied and collected. The court held that the act had
no application to the case before it, but was limited in its operation to
cases in which neither a ievy nor sale had been made. And the select-
men who issued the warrant for the collection of the taxes were held
liable in tresspass for the acts of the collector under the process.

Billings vs Detten, 15 Illinois, 218.

Ejectment. Defendants showed a regular judgment precept and
deed for taxes. Plaintiff’ to rebut, proved that fhe assessor’s book were
not returned to county commissioner’s court until 30th Oct. The 21st
section, act of March 3, 1845, required the assessors to return by first
Monday of August, and the 26th section authorized owners to apply at
Sept. term, but not afterwards for a reduction. It was insisted that the
acts of Sth February, 1849 and 15th Fehruary 1851, legalize this assess-
ment. The court held, quoting Marsh vs. Chesunt, that they did not.
Second, the proceedings on the rssessment were entirely concluded long
before the passage of either of these acts.

The only other statute relied on to support the assessment is that of
5th February, 1849. It reads thus: * that the assessment of property
for taxation in the county of Madison, state of Illinois, for the years
1845, 1846 and 1847, be, and the same are hereby legalized. Any neg-
lect or inability on ihe part ot the assessor or assessors of gaid county
to make and return the assessment for either or all of said years within
the time required by law, to the contrary notwithstauding.”

& This act must receivethe same construction that was put upon those
acts, (in Marsh vs. Chesunt.) The reasoning in Marshyvs. Chesunt in
reference to those acts is strictly applicable to this act, and need not here
be aepeated.”

“The act was not passed to protect the titles of . .
sales, but for the purpose of facilitating the collection of the revenue.’

Cowgill vs. Long, 15 Illinois, 202.

The legislature has power to remedy the defects in an assessment by
law, while the tax remains uncollected, but if the property had been
sold prior to the passage of the amending act, it might be contended

purchasers at tax
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with degree of plausibility, at least, that their property had been taken
from them by legislative enactment and transterred to another.
McDaniel et al., vs. Correll et al., 19 Illinois, 226.
In this case where no process was issued as'to part of the defendants.
The act of February 12, 1827, to amend Revised Stat. chapter 21, pro-
vides that no omissions of issuing summons shall avoid decree (in cer-

tain cases) whether before or after the statute. Held that the proceed-

ing was void and the legislature could not make it valid.
Kinney vs. Sherman et al., 29 Illinois, 521.

The legislature cannot coniinue a lien for work done by a statute pass-
ed after the contract was made, this would be making a new contract
for the parties.

Hinman vs. Pope, 1 Gilman, 131.

Was an ejectment. Plaintiff offered a tax deed and was excluded be-

cause no precept and judgment were offered.  Plaintiff relied on the

43d section of the act, that that section made the Sheriff’ deed prima .

facia evidence of the judgment and precept at least. It says, Deeds ex-
ecuted by the Sheriff, as aforesaid, shall be prima facia evidence in all
conditions in respect to the rights of the purchaser, his heirs or assigns,
to the land thereby conveyed, of the following facts :

1st. That land was subject to taxation and was listed as required by
law, &e.

2nd. That taxes were not paid.

3d. That land was not redeemed.

And conclusive as to the following :

1st. That it was advertised correctly. .

2nd. That it was sold for taxes as stated in the deed.

3d. That the grantee in the deed was the purchaser.

4th. That the sale was conducted according to law.

And in all controversies and suits involving the title to lands claimed
and held under and by virtue of a deed executed as aforesaid, the per-
son claiming title*adverse to the title conveyed by such deed, shall be
required to prove, iu order to defeat the said title, either that the said
Jand was not subject to taxation at the date of the sale; that the taxes
had been paid ; that the land had never been listed and assessed for tax-
ation or that the same had been redeemed according to the provisions
of this act, and that such redemption was had or made for the use and
benetit of persons having the right of redemption under the laws of this
state, but no person shall be permitted to question the title acquired by
a Sherift’s deed. without first showing that he or she or the person un-
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der whom he or ghe claims title, had title to the land at the time of the
sale, or that the title was obtained from the United States or this state
after the sale, and that all taxes due upon the land have been paid by
such person or the person under whom he or she claims title as afore-
said. ‘

The law requires a judgment and provides for a precept ; the sheriff
sells under the judgment and precept and has no authority without
them. ‘It is evident that in this act there is no express provision
dispensing with the production of a judgment and execution.” “When-
ever the Sherift’s deed is permitted to be read as evidence of the plain-
tiff ’s title, he may rest his case, and the defendant is not permitted to
show that no judgment has been rendered against the land, unless he
can first prove the existence of certain facts, which, if they exist, will
defeat the plaintiff’s right to recover and thus render it unnecessary to
prove the non-existence of a judgment.”

“ Surely it can hardly be supposed for a moment that the legislature
intended to invest a Sheriff’s deed with such tremendous efficacy, un-
less supported by the preliminary proof as required by the common
law of aregular judgment and execution, and certainly no court wiih-
out the most explicit declaration of the legislature, will sanction a con-
struction that will produce such a resalt.”



Supreme Gourt of IMinoiz,

Aprl Term, 7864.

MILES W. CONWAY, i
PUff in Error, |
VS. . \

PIILANDER L. CABLE, & COR- |
NELIUS LYNDE, Jr., Def’ts in Er'r. |

T Lrror to Rock Island.

e e o

Brief Kor Plaintifl’ in Error.

The main question to be decided, as I conceive, is the construction to
Le placed on the act of the legislature of 1861, entitled “An Act to
amend the Revenue Law.” General Laws, 1861, p. 170.

The language of the Statute is this:
«That all deeds hereafter made in pursuance of sales of real estate,”
ete.,

It is contended by the Detendants in error that the Statute is to ope-
rate upon all deeds made after its passage, whether the sale was made
betore or after that time.

The Plaintiff insists that suclr is not the proper construction of the act,
and that it was only intended to operate in cases where the sale as well
the deed was made after it took effect.

It is a well scttled rule of construction, that Statutes shall operate in
Futuro only, except in cases where the legislature have clearly manifested
an intention, by the words used in the Statute, that it should operate



upon and affect past transactions.
Thompson v. Alevander, 11 Illinois, 54.
Marsh v. Chesnut, 14 1lls. 223
Dash v. Van Kleck, T Johnson, 499.
Wood v. Oakley, 11th Paige (N. Y.,) 400.
Murray v. Gibson, 15 Howard, U. S., 425.
Plumd v. Sawyer, 21 Conn. 351.

It such be the true rule of construction then, the effect of the Statute
is the same as though it read thus: “That all deeds hereafter made in
pursance of sales hereafter made of real estate for the non-payment of
taxes,” ete.

Suppose that the word * hereafter” was lett out of the Statute,—it
would then read, *That all deeds made in pursuance of sales of real
estate for the non-payment of taxes,” ete.

By such reading the Statute would operate alike upon the deed and
sale, so far as the m.ll\mn of either was concerned, as regards time, and
yet the legal effect of th(, Statute is precisely the same as it would be
it the word “hereafter” was left out, because the Statute in such case
could only be construed to operate in fufuro, and could only affect deeds
made after its passage.

To give the Statute in question the construction contended for by the
Defendants in error, would be most unjust and oppressive.

Prior to the passage of the Statute referred to, the Plaintiftf in crror
owed no debt to the State, or otherwise, on account of taxes. The pro-
ceedings to subject the land to the burden of the tax having been wholly
illegal and void. And by such a construction itis proposed by the mere
operation of the deed to deprive the Plaintiff’ of his land, or compel him
to pay the Defendants an indebtedness created wholly and solely there-
by. '

For it is the deed only that has the eftect to produce such aresult. It
is not the sale, becanse the sale is admitted to have been insufiicient for
that purpose.

If, then, the sale did not pass the title, orin any way affect it, it was
not competent for the legislatute to give to the deed that cﬂccr, or to
make the void sale valid by legislation.

Marsh v. Chesnod, 1+ Tllinois, 223.

Cowyill v. Long, 15 Illinois, 202.

Billings v. Dutton, 15 Illinois, 218.
MeDanidl et al., v. Correll elal., 19 Tlls., 226
Lane v. Sowlard, et al., 15 Ills., 198,

The Statute passed for the purpose of legalizing the contract between
the county and the defendants can have no effect, for the reasons al-
ready stated. Such contract was without autherity of law when made,
and could not be made valid by legislation.
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SUPREME COURT OF ILLINOIS.
Fpril Term. . B, 1868,

PHILANDLR L. CABLE,

& CORNELIUS LYNDE, Tr.

MILES W OONWAY 1Pla.intiﬁ' in Error.
) Detendants in Error.

HEHRROR TO ROCK ISLAND.

Abstract of Record.

PLEAS, &e.

Complainant, Miles W. Conway, filed his bill in Chancery to the
January Term, 1863, of the Rock Island Circuit Court, setting forth
that he then was and for five years last past had been the owner in fee
simple of lots 1, 2, 7 and 8, in block 4. in an addition to the town of
Moline, in said county, and that during the period last mentioned he had
been in the actual possession and occupancy thereof.

That defendants confederating with others to injure and detraud
complainant and to compel him to give up possession of said premises
or to pay to them a large sum of money, claimed to have title in fee to
said premises, and threatened to eject complainant therefrom, unless
complainant would pay defendants $500.

That defendants claim title only by virtue of a sale ot the lots for
taxes, made by the collector of said county on the seventh of July.
1860, for the taxes and costs due thereon for 1858 and 1859, and by vir
tue of a deed from the Sheriff of said county, in pursuance of sale, ex-
ecuted December 20th, 1862.

Bill charges that the tax sale was traudulent and wholly void, that
there was no suflicient assessment for either ot said years; that no suf-
ficient notice was given by the collector of his intend application to the
county court for judgment against said lots, or of the time when he
would oftfer them for sale; that no valid or sufficient jndgment was ren-
dered against said lots by the county court; that no valid or suflicient
precept was issued by the connty clerk anthorizing the collector to sell
said lots.

That defendants, before the sale, entered into a fraudulent agree-
ment with the collector and others unknown, by which it was aQ‘vml
that defendants should purchase said lots at the tax sale, but shonld not
he required at such sale or after to pay the collector any money except

-y
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the amount due the state; that it any sale was made defendants did not
pay any but the state tax. )

Bill prays that defendants may be compelled to answer, and that
upon the hearing, defendants may be required to surrender up the deed
and that the same may be cancelled, and that the deed and sale may be
set aside and for nought held so far as the same may affect complainant,
for a perpetual injunction, and for general reliet.

January 26th, 1863, defendants filed their joint and several answer.

Defendants admit that complainant for more than five years before
the filing ot bill, until the acquisition of title thereto by defendants as
thereinatter set forth, was the owner in fee of said lots, and was during
that period and still is in possession. That defendants claim title in fee
to said lots, by virtue of a sale to them (as partners under the name of
Cable & Co.,) by the tax collector of said county, made on the 2d day
of July, 1860, for taxes, interest and costs due thercon for the years
1858 and 1859, and of a deed executed and delivered to them by the
Sherift' of' said county, in pursuance of said sale, on the 20th day of
August, 1862. That defendants intend by lawful me4ns to obtain pos-
session of said premises under said title, unless complainant will nay the
amount of redemption money with ten per cent., intevest from daté-of
said deed.

Answer admits that in the assessment of said lots for the years
1858 and 1859, in the notice of’ the eollector of his intention to apply for
judgment, in the judgment rendered by the county court against said
lots, in the precept issued by the clerk, and in the notice givea by the
collector of the time when and where he would sell, there were errors,
omissions and irregularities, which would, in an action of cjectment
against said complainant for the possession of said lots, founded upon
said proceedings it duly proven by the detendant in such action. being
in position to avail himself of them prior to the coming in force of the
act of. the General Assembly, approved February 21st, 1861, entitled
“ An act to amend the Revenue Law,” have availed to avoid said sale
and deed, but expressly avers that each and every of said proceedings
was taken in good faith by the proper officers.

That complainant can not avail himself at law or in equity of said
errors or irregularities unless he shall first pay or tender to defendants
the amount of redemption money, due by law, on account of said sale
and deed with ten per cent., interest from the date ot the deed.

That said lots were subject to taxation for the years 1858 and 1859;
the taxes due for said years had not been paid prior to the sale; that
notice of the sale and time when redemption would expire was served
on complainant, as required by law, copy attached and marked ¢ Ex
hibit A,” and that none of the lots have been redeemed trom said sale.

Answer turther states that for several years next prior to the sale
of 1860, numerous and valuable tracts of land had been forfeited to the
state, for taxes, for want of' bidders; that prior to, and with special ref-
erence to said sale of 1860, a conspiracy was formed between complain-
ant and others, owners of delinquent and forfeited lands, to defeat the
sale of their lands so forfeited in the last named year, by preventing the
attendance of bidders, through threats, persuasions and otherwise, and
that it the design had succeeded, the previous forfeitures of said lands
would, under the law, have been cancelled and the tax wholly lost,—in
the aggregate more than $25,000.

.
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That such combination and conspiracy, owing to the number, wealth
and influence of the parties to it, &c., seemed most likely to succeed un-
less some extraordinary means could be devised to induce purchasers to
attend and bid at such sale; that to this end the tax collector, with the
approval of the board of supervisors and of the boards of school direc.
tors, mainly interested, of said county, entered into an agreement with
the defendants whereby defendants undertook and agreed, at the said
sale of 1860, to bid off such of said forfeited and delinquent lands as no
other purchaser would take, upon the express condition that they should
be required to advance on account of their purchases, and subsequent
taxes, and other expenses as might be necessary to be incurred and paid
in order to entitle them to deeds ot lands purchased by them in case of
failure to redeem, only such portion thereof respectively in the first in-
stance, as should be due to the state of Illinois ; that they might appro-
priate to their own use out of the first moneys received for redemptions
a sum equal to the amount they should have advanced and paid to said
state, with ten per cent., per annum, and the expenses by them necess-
arily incurred in the premises, it sufticient shonld-be<eeeived, and the
residaue of such redemption money, ifsawyythey shoulddiside between
themselves, (for their risk and services) and thé o 4 of ﬁjﬁ?ﬁggrs
for the use of the county, and school directors, in proportions ‘therein
specified ; that they should have full power to sell, assign, or compromise
the claims obtained by means ot such purchases, and should turnish to
the board of supervisors, from time to time, tull statements showing all
the transactions of the defendants under said agreement.

That said agreement was ratified by the General Assembly by an
act entitled * An act to legalize certain proceedings of the board of su-
pervisors of Rock Island county,” approved February 22d, 1861.

That defendants in accordance with the terms of said agreement at-
tended said sale, encouraged others to bid and buy, and themselves pur-
chased such lands and lots as no other persons would buy, one thous-
and six hundred and five different lots and tracts, the taxes on which,
including subsequent taxes paid by defendants, amounted in the aggre-
gate to the sum of nineteen thousand one hundred and sixty dollars
and eighty-four cents; that they believe that many of the owners of
lands previously forfeited, and who intended to defeat the sale and avoid
payment of’ their taxes due for the yvears 1855-6-7-8-9, were induced
to pay before said sale, by the knowledge of said agreement, and that
many have, and others will, redeem.

That defendants have in all things perforined said agreement to the
entire satisfaction of said collector, board of supervisors, and directors;
that they have accounted for and paid to the board of supervisors
out of the excess of redemption money received by them, and remain-
ing after reimbursement to defendants for their advances, with interest
and expenses, a large sum of money for the use of said county and the
school districts 3 that it' the balance otf" detfendants purchases should be
redeemed, said county would realize the further sum of about fifteen
thousand dollars ; that defendants have paid subsequent taxes on said
lots; that they did not purchase the said lots or any other lots or tracts for
the purpose of oppressing or harrassing the owners, but solely under said
agreement, and at the special request of the board of supervisors, the
collector and school directors, at great risk of pecuniary loss, for the
purpose of se(:m'i'ng the said state, county, and school directors, the
amount of taxes justly due.
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That defendants ever since their purchase have been anxious to
have the lands and lots purchased redeemed, and since the execution of
the Sheriffs deed, have been, and still are willing to reconvey to the
owners of lots and tracts of land, upon the payment of the amount of re-
demption money provided by law, with ten per cent., per annum in-
terest thercon from date of said deed, and offer to convey to complain-
ant upon those conditions. That complainant refuses and neglects to

ay or tender the redemption money and interest, or any sum whatever,
pay ) L,

Notice referred to in answer and marked * Exhibit A.”

e
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Review of the Argument filed in this Cause by Hon. C. Beckwith.

In this review I propose to contine my attention to the same points
made in my original argnment.

On page 2, the learned gentleman, says, “In order to compel recre-
ant owners of land to perform the duties which they owed to the State,
the Legislature passed the Act of February 21st, 1861.”

It may be true that this act will have the effect of inducing land own-
ers to pay their taxes in future, but as to the sale ot 1860, to which the
learned gentleman seeks to apply it, the state has collected its revenue,
and has no interest in the decision ot the question. As to that sale it is
merely an act for the benefit of private speculators. As to this particu-
lar instance it can make no difference, that the county isinvolved in the
speculation by (what is in our view) an illegal contract; the effect of
the decision of the court will be co-extensive- with its jurisdiction, and
will affect thousands who never knew that there had been a sale of lands
in Rock Island county, and we do not think that the court will establish
an injurious precedent for the sake of assisting a single person or a
single county, out of a position in which they have placed themselves.

Again the gentleman says, ‘It will be noticed that the act imposes no
condition upon the land owner’s showing that he was not in justice re-
quired to pay the suin assessed to him as his share of the public bur-
den. He is permitted without any condition, whatever, to show that
he did not owe the duty which the government claimed of him or that
he has discharged it.” The act simply says to the land owner, *when
you admit that your just share of the public burden was what the gov-
ernment claimed of you, and that you have never discharged it, the
state will not divest you of any of your rights, nor in any manner affect
them, but it does require betore you shall use its power to assert them,
that you shall discharge your admitted duties to it, &e,, &e,”  We re
spectfully submit that the gentleman has entirely misconcieved the
statute.  We will give a few instances of cases to illustrate its effect,
dra®n from cases which will probably he brought before you for review.

The Board of Supervisors of Rock Island county, in 1857, levied
taxes for certain purposes, and the clerk in carrying them on to the tax
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books added other taxes not levied by the Board to a large amount, on
one particular tract which I have in mind, to the amount of about five
hundred dollars. In that case the land was subject to taxation, the tax-
es had not been paid, notice had been given, and the land had not been
redecmed. Before this law was passed the owner had a perfect remedy;
after it, he can only keep his land by paying this five hundred dollars
and five hundred dollars more,—and yet the gentleman says that the
law only asks him to do his duty as a citizen, and that it is not a retro-
spective law.

Again, in 1858 and 1859, the Board of Supervisors of Rock Island
county, assessed taxes amounting together to 35 cents on the one hund-
red dollars valuation to pay interest on county bonds. The Board
have since that time judicially admitted, and now contend that they had
no power to levy these taxes, and that they were void, and yet double
this must be paid to speculators in titles or they will take the land. Is
this a mnere irregularity? I could instance other cases where one tract
of land is assessed and another sold, but it seems to me that those men-
tioned are suflicient to show that the gentleman misconcieved the law;
that it does not allow the person to show that he did not owe the debt
to the government, but that it does provide that lLe shall pay the claim
betfore he is privileged to show that he did not owe it.

The examples given by the gentleman to illustrate the effect of this
law, so far as it relates to sales that have passed, seem scarcely worthy
ot notice. Surely it will not be seriously contended that the payment
required is in the nature of a payment to oflicers of the court to carry
out its writs. If it is, then there should be some way provided of su-
ing in forma pauperss.

The act of 1839 cited, certainly does provide for the effect ot the tax
deeds to be issued under it, but our courts here as certainly always
held that a tax deed was governed by the law in force at the time of the
sale and not of one passed after that time.

Garrett vs. Wiggins, 1 Scammon, 355.

But the gentleman eays that the law may operate retrospectively be-
cause the reason of the construction usually put upon laws, fails in this
instance. That this law only asks the land owner to do his duty, it
merely deprives him of' the right to do wrong. What will be said of
the instances I have cited? Or of the case where no meeting is held to
equalize assessment? Or, indeed, of almost any of the many objections
which avoid a tax title? Is the whole foundation of judicial action in
these cases wrong? In the case of 7'ke Society, dec., vs Wheeler et al., 2
Gallis C. C. R., 139, the learned judge disposes of this line of argument.
It was a case where a statute provided that in certain cases of the recov-
ery of property in ejectment the oceupying claimant should have the
right to payment for his improvements. After saying that he did not
perceive the moral or equitable obligation on the part of the plaintiff,
he says:

*It is sufficient, however, that no such equitable right as is now con-
tended for, is recognized by the law.”

Perhaps it will be well for us to quote turther from this decision, ‘as
we think it will dispose of the gentleman’s proposition that this is not
a retrospective law, and cerrect what we concieve to be his misappre-
hension of the nature of retrospective laws.

The case first quoted trom, arose under the laws of New Hampshire ;
the bill of rights: of that state, Art. 23, declares that ¢retrospective
laws are highly injurious, oppressive and unjust. No such laws, there-
fore, should be made, either for the decision of civil causes or the pun-
ishment ot offenses.” The court say :

* What is a retrospective law within the true intent and meaning of
this article? Is it confined to statutes which are enacted to take effect
from a time anterior to their passage, or does it involve all statutes
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which though operating only from their passage affect vested rights and
past transactions? :

It would be a construction utterly subversive of all the objects of the
provision, to adhere to the former definition.

* Every Statute which takes away or impairs vested rights acquired
‘“under existing laws or creates a new obligation, imposes a new duty,
‘“or attaches a new disability in respect to transactions or considera-
“tions already past, must be deemed retrospective, and this doctrine
* seems fully sustained by authorities.”

" “ Calder vs. Bull, 3 Dall, R., 386.”
« Dash vs. Van Llleck, T Johns, R., 477.”

There is a part of the argument we are reviewing, which we hardly
know how to treat, coming as it does, from a gentieman of such emi-
nent legal ability and position, but suppose that it should be treated as
we would an attorney’s of less note. ~ We should certainly tell such an
one that we thought he would have done well to wait until “the ears of
the community are dinned with a jargon of nonsense, latin and law,”
before he condemns.  We ask no favors of the court, we ask simple
justice. We assert principles of law, which we believe have been inva-
riably acted npon in this court since its organization. We seek not to

- avoid our duties to government, but we rely on the law to deliver us

from the jaws of (what have properly been termed) land sharks. Let
the counsel tor detendants successtully gainsay our legal propositions,
and perhaps we may be driven to follow the example of our learned op-
ponent, and cover our weakness by decrying what we cannot disprove.

In closing, we wish to remind the court that we represent persons
only collaterally interested in this cause; that we had no part in the
‘conduct of the suit until it reached this court, and we claim to represent
parties who never united in any combination to cause the state to lose
its revenue. Our whole interest is to prevent the precedent to be estab-
lished in this cause from injuriously affecting us. We can condemn the
illegal combination (formally) admitted by the plaintiff, but in doing
this we do ask the court not to allow a false precedent to be established
for the sake of punishing one person who has done a wrong.

I @ ouiti T~ opps OSBORN,

Attorney.
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Review of the Argument filed in this Cause by Hon. C. Beckwith.

In this review I propose to confine my attention to the same points
made in my original argument.

On page 2, the learned gentleman, says, “In order to compel recre-
ant owners of land to perform the duties which they owed to the State,
the Legislature passed the Act of February 21st, 1861.”

It may be true that this act will have the effect of inducing land own-
ers to pay their taxes in future, but as to the sale of 1860, to which the
learned gentleman seeks to apply it, the state has collected its revenue,
and has no interest in the decision of the question. As to that sale it is
merely an act for the benefit of private speculators. As to this particu-
lar instance it can make no difference, that the county isinvolved in the
speculation by (what is in our view) an illegal contract; the effect of
the decision of the court will be co-extensive with its Jurisdiction, and
will affect thousands who never knew that there had been a sale of lands
in Rock Island county, and we do not think that the court will establish
an injurious precedent for the sake of assisting a single person or a
single county, out of a position in which they have placed themselves.

Again the gentleman says, ‘It will be noticed that the act imposes no
condition upon the land owner’s showing that he was not in justice re-
quired to pay the sum assessed to him as his share of the public bur-
den. He is permitted without any condition, whatever, to show that
lhe did not owe the duty which the government claimed of him or that
lie has discharged it.”” The act simply says to the land owner, *when
you admit that your just share of the public burden was what the gov-
ernment claimed of you, and that you have never discharged it, the
state will not divest you of any of your rights, nor in any manner aftect
them, but it does require before you shall use its power to assert them,
that you shall discharge your admitted duties to it, &e,, &e,”  We re
spectfully submit that the gentleman has entirely misconcieved the
statute. We will give a few instances of cases to illustrate its effect,
drawn from cases which will probably he brought before you for review.

The Board of Supervisors of Rock Island county, in 1857, levied
taxes for certain purposes, and the clerk in carrying them on to the tax
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books added other taxes not levied by the Board to a large amount, on
one particular tract which I have in mind, to the amount of about five
hundred dollars. In that case the land was subject to taxation, the tax-
es had not been paid, notice had been given, and the land had not been
redeemed. Before this law was passed the owner had a pertect remedy;
after it, he can only keep his land by paying this five hundred dollars
and five hundred dollars more,—and yet the gentleman says that the
law only asks him to do his daty as a citizen, and that it is not a retro-
spective law.
3

Again, in 1858 and 1859, the Board of Supervisors ‘of Rock Island
county, ﬂabLSaC(l taxes amounting together to 35 cents on the one e Lund-
red dollars valuation to pay interest on county bonds. The Board
liave since that time judicially admitted, and now contend that they had
no power to levy these taxes, and that they were void, and yet double
this must be paid to speculators in titles or they will take the land. Is
this a mere irregularity? I could instance other cases where one tract
ot land is assessed and another sold, but it seems to me that those men-
tioned are sufficient to show that tll(, gentleman misconcieved the law;
that it does not allow the person to show that he did not owe the debt
to the government, but that it does provide that he shall pay the claim
betore he is privileged to show that he did nat owe it.

The examples given by the gentleman to illustrate the effect of this
law, so far as it relates to sales that have passed, seem scarcely worthy
of notice. Surely it will not be seriously contended that the payment
required is in the nature ot’ a payment to oflicers of the court to carry
out its writs. If it is, then there should be some way provided of su-
ing n forma pauperss.

The act of 1839 cited, certainly does provide for the effect ot the tax
deeds to be issued under it, but our courts here as certainly always
held that a tax deed was governed by the law in force at the time of the
sale and not of one passed after that time.

Garrett vs. Wiggins, 1 Scammon, 355.

But the gentleman says that the law may operate retrospectively be-
cause the reason of the construction usually put upon laws, fails in this’
instance. That this law only asks the land owner to do his duty, it
merely deprives him of' the right to do wrong. What will be said of
the instances I have cited? Or of the case where no meeting is held to
equalize assessment? Or, indeed, of almost any of the many objections
which avoid a tax title? Is the whole foundation of judicial action in
these cases wrong? In the case of 7'%e Society, dec., vs Wheeler et al., 2
Gallis C. C. R., 139, the learned judge disposes of this line of argument.
It was a case where a statute provided that in certain cases of the recov-
ery of property in ejectment the occupying claimant should have the
right to payment for his improvements. After saying that he did not
perceive the moral or equitable obligation on the part of the plaintift,
he says:

1t is sufficient, however, that no such equitable right as is now con-
tended for, is recognized by the law.”

Perhaps it will be well for us to quote further from this decision, as
we think it will dispose of the gentleman’s proposition that this is not
a retrospective law, and correct what we concieve to be his misappre-
hension of the nature of retrospective laws.

The case first quoted from, arose under the laws of New Hampshire ;
the Lill of rights of that state, Art. 23, declares that “retrospective
laws are highly injurious, oppressive and unjust. No such laws, there-
fore, should be made, either for the decision of civil causes or the pun-
ishment of offenses.” The court say :

“What is a retrospective law within the trne intent and meaning of
this article? Is it confined to statutes which are enacted to take effect
from a time anterior to their passage, or does it involve all statutes
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which though operating only trom their passage affect vested rights and
past transactions?

It would be a construction utterly subversive of all the objects of the
provision, to adhere to the former definition.

“ Every Statute which takes away or impairs vested rights acquired
“under existing laws or creates a new obligation, imposes a new duty,
“or attaches a new disability in respect to transactions or considera-
“tions already past, must be deemed retrospective, and this doctrine
** seems fully sustained by authorities.”

“ Culder velBull, 3 Dall, R., &l &
« Dash vs. Vzm Kleek, 7 Jolins, R.. 4"7

v‘-.’

s-‘:**

There is a part of the argument we are reviewing, which we hardly
know how to treat, coming as it does, from a gentleman of such emi-
nent legal ability and position, but suppose that it should be treated as
we would an attorney’s of less note. ~ We should certainly tell such an
one that we thought he would have done well to wait until ‘the ears of
the community are dinned with a jargon of nonsense, latin and law,”
betfore he condemns. We ask no favors of the court, we ask simple
justice. We assert principles of law, which we believe have been inva-
riably acted upon in this court since its organization. We seek not to
avoid our duties to government, but we lely on the law to deliver us
from the jaws of (what have properly been termed) land sharks. Let
the counsel for defendants successtully gainsay our legal propositions,
and perhaps we may be driven to follow the example of our learned op-
ponent, and cover our weakness by decrying what we cannot disprove.

In closing, we wish to remind the court that we represent persons
only collaterally interested in this cause; that we had no part in the
conduct of the suit until it reached this court, and we claim to represent
parties who never united in any combination to cause the state to lose
its revenue. Our whole interest is to prevent the precedent to be estab-
lished in this cause from injuriously affecting us. We can condemn the
illegal combination (formally) admitted by the plaintiff, but in doing
this we do ask the court not to allow a false precedent to be established
for the sake of punishing one person who has done a wrong.

/. & Coo A A~ (QHAS. M. OSBORN,

Attorney. ¢
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