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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

V8.

Frriorr ANTHONY, tmpleaded,
Ernrain WARD.

POINTS FOR PLAINTIFF IN ERROR.
I

The plea of non est factuwm may be interposed in an action of covensant,
without being verified by Affidavit; and under it the defendant may avail
himself of any legal defence that he could have done at common law, ex-
cept merely denying or disproving the execution of the instrament declaur-

ed on.
Langley vs. , 1 Scam. 389,

Russell vs. Hamilton, 2 Seam. 57.
Platner vs. Johnson. 3-Hill 476:

1L

The plea in this case was plead in compliance with the order of the
court ; page 16 of record shows, that, upon the demurrer to the awmended
declaration being overruled, it was ‘“ordered that said defendant’s plead
issuably herein within ten days, and no affidavit of merits was required.

; III.
: The plea filed was available for both, and an affidavit of merits sworn

| to by both parties, was unnecessary and mot required by the law regulat-
ing the practice in Cook county. See .

Session Linws of 1858, Section 3.

Castle vs. Johnson, 17 Illinois 385,
Platner vs. Johnson, 3 Hill 477.

Jones vs. Wright, 4 Scammon 338, 191.

IV.

If by the strict interpretation of the law, an affidavit of merits should
be required for each defendant, in order to support a plea, plead jointly,
‘ and a plea be plead with an affidavit of merits by only one, it is a mere
irregularity, and the party should have made his motion at the first op-
portunity, or within a reasonable time, and not have waited five terms,
raise the question for the first time, when the case is called for trial.
Tidd's Practice, 512,

The rule in regard to irregularities is, that if a party wishes to take
advantage of them, he should do so ag early as possible, and in the first
instance.

SR

— el

Tidd’s Practice, 513.
Platner vs. Johnson, 8 Hill 476.
City of Buffulo vs. Seranton, 20 Wend. 677.
Wirt vs. Norton, 25 Wendell 699.
The bill of exceptions, returned by virtue of the writ of certiorari does
not conflict in the least with the first bill of exception filed, as will be
scen by reference to page 82 of record, which contains u copy of the mo-

tion made by the defendant in error.
E. ANTHONY, Pro Se,

J ,'{-:.'n'a'-:g

Holcomb vs. Ill. and Mich. Canal Co., 2 Scam. 25F & &~

e ap——— N AT, L —




ti;.:“ll.l (Lﬁ? |




q

| - i e : - - - ' v g -y N
N R I e RS e A S R e SR et Ele . U R A TR ahll-ry N Sy

SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

BELLIOT ANTHONY, )
Tmpleaded ., Plaintiff in Error, Appeal from the Cook
8. County Cowrt of Common

EPHRAIM WARD, Pleas.
Defendant wn Error.

.‘ ; ] ABSTRACT OF RECORD,

! This was an action in covenant commenced by the defendant in error,
against Elliott Anthony, plaintiff in error, and one Julius C. Smith, to
recover payment of an installment due upon certain articles of agreement,
made between said Ward, of the first part, and Smith and Anthony of the

gecond part.

.  Summons issued out of Cook County Court of Common Pleas, May 24,
1858,—returnable to the June Term. Summons returned, served, May

28th, on both defendants.

s May 27th, Narr. filed

Narr. and copy of articles of agreement.

June 9, Special Term, Raule to plead extended to Monday next.

s  June10. Defendants filed demurrer to Narr. Plaintiff joined in de-

murrer.

o July Gch, being one of the days of July Special Term, plaintiff con-
fessés the demurrer; obtains leave to amend his Narr.; Narr. amended ;
defendants ordered to plead by Thursday morning next.

Amended narr. and copy of articles of agrecment sued on, attached to

i B .
2 N TRIRNE D e Y
-
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.
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1 S - _'“:‘_,
T . “’..-::: 12, 13, DOIT.
i e ;’ u  July 8, 1858. Defendants demur to amended narr.

s July 10. Regular vacation Term.
&  Dewurrer argued, and overruled.

form.

December 14, 1858, in the November Special Term, The cause was regu-
larly reached upon the docket of said Court, and eame on for trial.
Whercupon the said plaintill, Ward, (defendant in error) made a motion,
among other things, to strike the plea, filed by both defendants, on the
15th day of July, 1858, in this ceuse, from the files, and for a default, so

25
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16 J:TI,?!L&;-IBS& Dofendants filed plea of non est factum, in the usual -
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far as the defendant, Elliot Anthony, was concerned, and by him pleaded ;
on the ground that the affidayits of merits, filed July 9, 1858, in this
cause, was not made in behalf of both defendants; which affidavit is in
the words and fizures following :

“ Cook Common Pleas,

Jurtus (. Sarrm, et. al. 1
ads.

24 Erarary WAaARD. J

STATE OF ILLINOIS—County oF C90K, ss.

¢ Julius C. Smith being duly sworn, says that he is one of the defend-
“ants in the above entitled cause, and that he has o good defence thereto,
‘“upon the merits, as he is advised and verily believes.

J. ¢, SMITH.”

“Sworn to and subscribed before me, this Tth July, A. D., 1858,

MOSES HALLECK, Notary Public,”

Mo which motion, the defendant, Elliott Anthony, objected ; that said
motion was made too late, and should have been made at the first term
after the same was filed; but that the plea had been permitted to remain
during some five terms of said Court.

But the said court overruled the said objections, granted said motion,
and ordered the plea of the defendant, Elliot Anthony, to be stricken out,
and his default taken.

To which ruling and decision of the said Court, the said defendant, An-
thony, then and there excepted.

And the cause was thereupen tried as to the other defendant, who did

. not appear, and damages assessed against said Anthony also; and judg-
ment rendered therein against both defendants for the sum of 1964 dol-
lars and nine cents.

ASSIGNMENT OF ERRORS.

SUPREME COURT.

Erirort ANTHONY, )
Impleaded, de., Plaintiff in Error, &_
vs

Epuratm WARD. J

And afterwards, to-wit: at the April Term, 1859, of said Court, at Ot-
tawa, before the Justices of said Court, comes the said plaintiff in error in
his proper person, and says that in the record and proceedings aforesaid,
in giving judgment aforesaid, there is manifest error in this, to-wit :

1st. The Court erred in striking from the files, the affidavits of merits
filed in this cause, after the lapse of several terms of the Court below.

9nd. The Court erred in striking from the files the'plea filed in the Court
below.

8d. The Court crred in taking the default of defendant below.

4th. The Court erred in rendering judgment for the plaintiff below.

Wherefore, for the errors aforesaid, and other errors, the said plaintiff

in error prays that said judgment may be reversed, &e.
ELLIOT ANTHONY, Pro. Se.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

V8.

Erntorr ANTHONY, {mpleaded,
BEruratm Wanp.

POINTS FOR PLAINTIFF IN ERROR.
I

The plea of now est factwm may be interposed in an action of covenant,
without being verified by Affidavit; and under it the defendant may avail
himself of any legal defence that he could have done at cormmon law, ex-

cept merely denying or disproving the execution of the instrument declur-
ed on. :
Langley vs. > 1 Seam. 389,

Russell vs. Hamilton, 2 Seam. 57.
Platner vs. Johnson, 3 Hill 476,

IT.

The plea in this case was plead in complinnce with the order of the
court ; page 16 of record shows, that, upon the demurrer to the amended
declaration being overruled, it was “ordered that said defendant's plead
issuably herein within ten days, and no affidavit of merits was required.

IIT.

The plea filed was available for both, and an affidavit of merits sworn:

to by both parties, was unnecessary and not required by the law regulat-
ing the practice in Cook county. See

Session Laws of 1858, Section 3.

Castle vs. Johnson, 17 Illinois 385,
Platner vs. Johnson, 3 Hill 477.

Jones vs. Wright, 4 Scammon 338, 191.

IV.

If by the strict interpretation of the law, an affidavit of merits should
be required for cach defendant, in order to support a plea, plead jointly,
and a plea be plead with an affidavit of merits by only one, it is a mere
irregulerity, and the party should have made his motion at the first op-
portunity, or within a reasonable time, nnd not have waited five terms,
raise the question for the first time, when the case is called for trial.

Tidd's Practice, 512,

The rule in regard to irregularities is, that if a party wishes to take:
advantage of them, he should do so as early as possible, and in the first
instance.

Tidd’s Practice, 513.

Platner va. Johnson, 3 Hill 476.

City of Buffalo vs. Seranton, 20 Wend. 677.
Wirt vs. Norton, 25 Wendell 699,

The bill of exceptions, returned by virtue of the writ of certiorari does
not conflict in the least with the first bill of exception filed, as will he
seen by reference to page 32 of record, which contains o copy of the mo-
tion made by the defendant in error.

E. ANTIIONY, Pro Se
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Holcomb vs. Tll. and Mieh. Canal Co., 2 Beam. 283=/




PENY R i i

= e -

-

HATY . AR saE .ﬂ%
.n_.._f;!__ i )
iy WU

m.

L]

_|_]_..|_. :

i .ﬁq



P -
A leTaa-33y

Ol 7. / // /
Crepileadegl coied
/'(_«4’ ( 'JJ/ 2
AN ol
C/ / 4 //(‘.:n/ | _
S Iz ,.,"- ' bere )2 ’
29 /// Cer T dlcicr il ) bt FATSETT 4
thef i / //‘/1./(/ i e nlo gt

r';.?f(f/f/-/ﬁ //-’ ( // ’f/ THIW P 7 Ll s K ,/ J

'{// #'K’J"(’f s I s e s W ,/
Lol . {[/// /(fr'//f («/{// //_f‘//

(’,_) s /k ; { /
/{*/u / f/: e f(/// ekl vl

'/? PRIt B h A G ok 2 Al (,///////
/,:‘ // / ////(/ B (f’f/,/ﬁ LA
(/z_z/ (ﬁz(’rr( (r-f/ /%((/ ///)._,;;//g/z{’Z/
lﬁ(f f.’.(.-*-. tid //f/ Fd d, ¢ f(/ R
/(’.r'f (A CC Crere. / //e /(f(/( ﬂr = ¥ Vo4
/-"t Hr;/‘yh/-zr ff_/fﬂ'ﬂ/ L rigs 6 ////F
e St et a s .e/-f/»-’/(c, . (7((, (" ¢ «'{
PUSSR . SRy e O /// ¢
s /H:/K - ol // Phge oo / ‘// // oy
ey ./,/, Cinthe & fove en etk
bdice, foto / b §"ANTGT,

C

N




=== T— - - e ooie L. .8 IS asL ] Rt i sl - I L M Ay e | o b L L ol

Jﬂ e et /r /// s //r.r f(?_f/((r-; / // /
a /(. //t’ ///?(/ Kﬁ'.'z' // /?’f(( 0 /'-' for i 5n

;zf-(.u;///fg( o por il CHL //(("( /t/ ;;,. {/f u
}/ B 2o £ Lt Al coio e SR S
e (/(c zm// // e e g r/// Cre. /1
/m,,f/ it a /,(,f.«,f/ Locucal) 8
//; Ao, € ol f (-. @ lorre & Ao vesii s /
Aol s // // f// /J{ / /_/,,-r_.'.t-_
f/ /n(/ Z0 rf// /a’ / Loctress o / A ]

/ ‘. // ,/,,/ wnils ) V. |
i S e
;i ///‘-rra /f-(,(/r.r" LS TP /m; //r*//’ /f/',
' ,/,f//{ A do 4o e flet, Lol G dl s r/(
(i (L /4”; ‘ // ._//f"/,/ A
. /‘j_w/f/-zg e ad Kot // /(‘ (/e (/?' ﬂ//’ #
e AR Aot Y / (< /
(/( e e AT g Bl i il R /// Cfs /{ .
(’(r/((%(; et //’f//ﬁ /. (/ f/

/(/(_/(/'f..._zr'(m» tol lovercal A /,?,(

\

/x.

7 B (/ -

Sl ol S Al O LY K A

p, L (; Ui et £ loirenled £ /074 A, ) //MLJ/?f//
on i _;,/ N/ o
| / Vs =

@7 2t E;Z Lt 6 /"r‘( / {// (.
//fc’f Led o ,-;‘-/r,(. a S lhe [ /"A'.-' (/Kr
i Jurtea / e XMty 1S AT crd

/

N

o g

A
J




! f_.:. (Ev )

e Ol iiviitidl S e
//fr/(z(/ 7 f/ff(//( A /,;, : ///"/

/ 7 / o

UL / (. A /f (i Jitee ((/,.’.‘, |
/ // /// // /7 ol
o ///.JJ')’. (e el @ r et ///; L7 i

/ﬁ £ ’/ /-.)r/.-‘z' ‘ / A // eve ol ({'/e’ /)

ot/ R / /-”'/ dccit Lo de Lo Lok {'(/ - te il

N Ll i N
{/f f// /(/ |

j/frr/r.:ﬁ uu« N e

('ff/{ f://f / // ///(f(' z’(/x/e'// // (oo
, //{ //.{M;f_,-' //: oty Etpe il Lo .».f»'-/// Gl

AL / Lo ol) Emove. dras Ghet fiee

lic e'( co e f/f A s /// ,-_,/-/p_,_/( /’-/-‘,«!;/l

}f///// a /( f/// o G At N 1 ﬁ/
a2y //rr/ ///;( S 17 0 / /,,//

L Y SR N “_,_/“//,,,
Lelot fﬂ/r / //‘r'“-- -""/(' 2L €A A',»,_,,-,/ /(/'

rr(ﬂ v’/ A A clrllaer -',-'// Cpsd
S e

N / o /r CRALL L [ LEVCUE T r/ o LG
bl e o Ol pt e dizil Y fo o ,,f/
e careh /%/(// ctrileirid st EXLLS Ctretd
// iter ol /'(z//'/f (/ T // / 2/ e i
f({/ el et é/// /r L7 J ff "/
f'//’. / /r’(/f/{ g ol Bk /

Panwavy [ 1T 4 T,
/ ' J’// / /1 /f:' r

{




?/_j/r"{}{,(”/ ( (01 _Ir//(

e

f‘/ / f,///rmf/f'(/{/f Cose i 1B LA

(/// @ oyt ///';/( IA’//L (r"//

éﬁ’"‘ft‘ ﬂ/ (/' /-/
( \/f//; / ///’/( /.f f/x,,,( 7///,._”_/
("""/""/f"(f/( LUt / I/

- Y, (( 1evvy 7 e //| (s edoty
S {//JU-J'J'- i I (/ (atzii s of 4 /( v Crareis
a1 o priee Lhir A Gocve s /4 //// i x’//i
CHeah A tforrcir o ool byintoTidiane
{ //(/w// ///r'/ 7 ¢ a i aad
0 el oo /// aeAh o /,//{r' (T ol f//(/:/ /'/Z.-'/; |
/J/z(’/wzu /‘,.-({ﬁ'( AW S LEC A ((
/, (¢ //(rf/(f/( )« /ﬁ//? /‘r:'ffu(,-_/{ 7l
K/ /.f’{ P i f/r o ALir // // ,{( T
) T / r’f///'f/ 1 ,',rf/ r//ff.f / /’/ /, - |
/. / / / i el f ol BR AN ot ,{'{/
le i _;_,-,f/(, cleliees. . r({/ 2 //r‘{/)‘;f Lot Atz
/¢ 1 //f_’//f'r’ //fz////fn r’f// /// Py
/"ru /--‘,,/.\f//"r- f(rft’ a //”/{//"/f’ﬁf'/ '
({// (.:/.f'.f,' = e ’(/ L2 7 // //{/(////Tf ///
Oleecricig ((r// S e /f//r”ﬂ./g, P
/n// //// ol & /:/, A ,,,._/_/
///ﬂ--.'//— (;,._..»//.-,..,-f/,g //xf/
@ gtced lof i fitioing Pl A ﬁf'-' lenrecen

7

//!_f { f/(, £l {/ L (s //
Ry _,

i 4
e /7 f'/('/ et ¢ /, I’/I s ‘f ,



"T T e s R NN RS L S — =

e

State_of Illinois, ss. &
Supreme (ﬁu&n:t) @hird Grand Division, at Ottawa

|

| Tl People of T Giate of Insis,

| To the Clerk of the M Court of cmw«»)"zw M County, GREETING :
WHEREAS, in a certain plea between gm c‘/"'ﬁ : =

—_—— ____— plaintiff and M%@%(M
il nnis @’ LVMA% defendantflately depending in the Giseu

of said county, wherein judgment was rendered for [hL said Lecanan °

o
and against ll%( s:u{ %cr!?‘\f' o lyis &fw :

i

2 and the -;*u:l m,\y / j/ the judgment
i of said Court, rendered against as aforesaid, to the Supu me Court, held at
5 Ottaywa, on the, aas 4 4 Mﬁ /937 and in pursuance of the said

AJesrc = aXranseript of the record and the proceedings in the plea afore-

- e s
ST R P

.-&6&& _— that the said record has been diminished, inasmuch as

w:}wrnnsmillml And, also, whereas it hath been suggested. on the part of said

o Acex @fﬁga/ : M';Bf?&_;&amj

hath not been sent up; and forasmuch as the said Supreme Court are not satisfied that
there is @ sullicient record sent in the plea aforesaid, but in the record there is a diminu-

ion: YOU ARE, THEREFORE, HEREBY COMMANDED, that, without delay,

the sail 24 C/'J"Ag

_ thezein ygu W«msmllled to the Supreme Court, to be
held at Ottawa, onrthe- — _ _

next. without any diminution or addition whatsoever, to the end that speedy justice may
be doue in the premises. according to law; whereofl you are'in uo wise to fail; and send

vou then there this writ. V%’Q Fg&/{;_w

SR

-

ﬁ?ﬁm EE T e WS TR Tl D

WITRNESS, the Hon. ~Chief Justice ¢f
saicl Court, gnd the seal thereof, illOHdW--!, this 02/5
day of 3 in the year of our Lord ene thou-

hY

saad elght hundred anrly'-mm_a

Clerf n/ the Supreme Court.
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