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SUPREME COURT OF ILLINOIS,

THIRD CGRAND DIVISIOI,

APRIL TERM, 18061, AT OTTAVWA.

GEORGE W. BROWN
(/]
THE PEOPLE.

}Appeal Jrom Warren.

POINTS AND BRIEF FOR APPELLANT.

The special pleas, 2, 3, 4, and 5 are each of them good. The
demurrer was wrongfully sustained.

Brown, the security on the recognizance, made a lawful sur-
render of Marquet, the principal, which discharged him from
liability. ‘

This Court held that the liability was fixed as to the principal
when forfeiture was had upon default.

Weese vs. People, 19 111, G46.

But §196, ch. 30 R. S. 1845, p. 187, enters into and becomes
a part of the contract of the security. The effect of the re-
cognizance, on the part of the security, is, that in case the
recognizance is forfeited, he will either pay the amount or sur-
render up the principal before final judgment for execution on
the sci. fa. Thesurrender of the principal is a matter of right,
and plead in bar is a good defence for him. Under our statute

the obligation of the security is executory, and is not fiwed until
final judgment on the sci. fa.

This Court has expressly decided these questions.
: Mather vs. People, 12 11, 9.

The Supreme Court of Indiana, on a like statute, has decided
the same. :
. Woolfolk vs. The People, 10 Indiana, 532.

But it is said the letter of the statute requires a surrender to
the sheriff of ‘““the county where the recognizance shall be taken,”
when he is to be discharged *‘ on the payment of costs occasioned
thereby,” while the pleas aver a surrender to the sheriff of Knox
county, and not to the sheriff of Warren county, where the recog-
nizance was taken, and do not aver the payment of costs.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOI,

APRIL TERM, 1861, AT OTTAVVA.

GEORGE W. BROWN

vS. Appeal from Warren.
THE PEOPLE.

POINTS AND BRIEF FOR APPELLANT.

The special pleas, 2, 3, 4, and 5 are each of them good. The
demurrer was wrongfully sustained.

Brown, the security on the recognizance, made a lawful sur-
render of Marquet, the principal, which discharged him from
liability.

This Court held that the liability was fixed as to the principal
when forfeiture was had upon default.

Weese vs. People; 19 111, 646.

But §196, ch. 30 R. S. 1845, p. 187, enters into and becomes
a part of the contract of the security. The effect of the re-
cognizance, on the part of the security, is, that in case the
recognizance is forfeited, he will either pay the amount or sur-
render up the principal before final judgment for execution on
the sci. fa. Thesurrender of the principal is a matter of right,
and plead in bar is a good defence for him. Under our statute

the obligation of the security is executory, and is not fiwed until
final judgment on the sci. fa.

This Court has expressly decided these questions.
Mather vs. People, 12 IlI, 9.

.The Supreme Court of Indiana, on a like statute, has decided
the same.

Woolfolk vs. The People, 10 Indiana, 532.

But it is said the letter of the statute requires a surrender to
the sheriff of “the county where the recognizance shall be taken,”
when he is to be discharged “ on the payment of costs occasioned
thereby,” while the pleas aver a surrender to the sheriff of Knox
county, and not to the sheriff of Warren county, where the recog-

nizance was taken, and do not aver the payment of costs.




2
The sheriff of Knox had a capias for the principal to arrest
Marquet, to answer to the same indictment, and Brown volunta-
rily surrendeved him to the sheriff, who was authorized by his
writ to take him into custody, and did receive him.

It is not necessary to comply with the letter of the statute.
The object of the law is to secure the accused for trial, and not
to collect a forfeiture; the policy is to encourage the security
to arrest and produce his body.

If the letter is to be complied with strictly to obtain a dis-
charge, the surrender in open Court would not be sufficient, and
that has been the universal practice.

After forfeiture, it being the 2¢ght of the security to surren-
der for the whole period, until final judgment is rendered, if
the principal dies, his death may be plead in bar by the security.
This is a departure from the letter but within the spirit and true
construction.

Mather »s. People, 12 Illinois, 9.
Woolfolk vs. The State, 10 Indiana, 532,
Griffin vs. Moore, 2 Kelley, 331.

Therefore the surrender, in this case, answered the object of
the law. and was a good defence.

Warren vs. Gilmore, 11 Cushing, 10,
People vs. Stager, 10 Wend. 433
Milner »s. Green, 1 John. Cas, 285
People vs. Manning, 8 Cow. 207,

It is true that the cost must be paid occasioned thereby.

This cost is only the costs of the scire facias.
People vs. Phelps, 17 Illois, 200.

He avers that no sc?. fa. had issued and no costs thereon had
accrued ; therefore there was a sufficient excuse averred for not
paying them.

Brown did all he could do, and his defence was complete.

W. C. GOUDY,
Attorney for Appellant.




/¥ B
iy ' Jhi
/vf/ryfi M/

A fe %
Wl //{' /3 L




SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVWA.

GEORGE W. BROWN
vs. Appeal from Warren.
THE PEOPLE.

POINTS AND BRIEF FOR APPELLANT.

The special pleas, 2, 3, 4, and 5 are each of them good. The
demurrer was wrongfully sustained.

Brown, the security on the recognizance, made a lawful sur:
render of Marquet, the principal, which discharged him from
liability.

This Court held that the liability was fixed as to the principal
when forfeiture was had upon default.

Weese vs. People, 19 111, 646.

But §196, ch. 30 R. S. 1845, p. 187, enters into and becomes
a part of the contract of the security. The effect of the re-
cognizance, on ‘the part of the security, is, that in case the
recognizance is forfeited, he will either pay the amount or sur-
render up the principal before final judgment for execution on
the sci. fa. Thesurrender of the principal is a matter of right,
and plead in bar is a good defence for him. Under our statute
the obligation of the security is executory, and is not fized until
final judgment on the sci. fa.
This Court has expressly decided these questions.
‘ Mather vs. People, 12 111, 9.

The Supreme Court of Indiana, on a like statute, has decided
the same.
Woolfolk vs. The People, 10 Indiana, 532.

But it is said the letter of the statute requires a surrender to
the sheriff of ‘‘the county where the recognizance shall be taken,”
when he is to be discharged ‘‘on the payment of costs occasioned
thereby,” while the pleas aver a surrender to the sheriff of Knox
county, and not to the sheriff of Warren county, where the recog-
nizance was taken, and do not aver the payment of costs.




2
The sheriff of Knox had a capias for the principal to arrest
Marquet, to answer to the same indictment, and Brown volunta-
rily surrendered him to the sheriff, who was authorized by his
writ to take him into custody, and did receive him.

It is not necessary to comply with the letter of the statute.
The object of the law is to secure the accused for trial, and not

to collect a forfeiture; the policy is to encourage the security
to arrest and produce his body.

If the letter is to be complied with strictly to obtain a dis-
charge, the surrender in open Court would not he sufficient, and
that has been the universal practice.

After forfeiture, it being the r4ght of the security to surren-
der for the whole period, until final judgment is rendered, if
the principal dies, his death may be plead in bar by the security.
This is a departure from the letter but within the spirit and true
construction.

Mather vs. People, 12 Illinois, 9.
Woolfolk vs. The State, 10 Indiana, 532.
Griffin vs. Moore, 2 Kelley, 331.

Therefore the surrender, in this case, answered the object of
the law, and was a good defence.

Warren vs. Gilmore, 11 Cushing, 16.
People »s. Stager, 10 Wend. 433.
Milner »s. Green, 1 John. Cas. 283.
People vs. Manning, 8 Cow. 297.

It is true that the cost must be paid occasioned thereby.

This cost is only the costs of the scire factas.
People vs. Phelps, 17 Illinois, 200.

He avers that no sct. fa. had issued and no costs thereon had
accrued ; therefore there was a sufficient excuse averred for not

paying them.

Brown did all he could ao, and his defénce was complete.

W. C. GOUDY,
Attorney for Appellant.
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVWA,

GEORGE W. BROWN
V8. Appeal from Warren.
THE PEOPLE.

POINTS AND BRIEF FOR APPELLANT.

The special pleas, 2, 3, 4, and 5 are each of them good. The
demurrer was wrongfully sustained.

Brown, the security on the recognizance, made a lawful sur-
render of Marquet, the principal, which discharged him from
liability.

This Court held that the liability was fixed as to the principal
when forfeiture was had upon default.

; Weese vs. People, 19 111, 646.

But §196, ch. 30 R. S. 1845, p. 187, enters into and becomes
a part of the contract of the security. The effect of the re-
cognizance, on the part of the security, is, that in case the
recognizance is forfeited, he will either pay the amount or sur-
render up the principal before final judgment for execution on
the sci. fa. Thesurrender of the principal is a matter of right,
and plead in bar is a good defence for him. Under our statute
the obligation of the security is executory, and is not fiwed until
final judgment on the sc?. fa. ’

This Court has expressly decided these uestions.
Mather vs. People, 12 111, 9.

The Supreme Court of Indiana, on a like statute, has decided
the same.

Woolfolk vs. The People, 10 Indiana, 532.

But it is said the letter of the statute requires a surrender to
the sheriff of ““the county where the recognizance shall be taken,”
when he is to be discharged “ on the payment of costs occasioned
thereby,” while the pleas aver a surrender to the sheriff of Knox
county, and not to the sheriff of Warren county, where the recog-
nizance was taken, and do not aver the payment of costs.




2
The sheriff of Knox had a capias for the principal to arrest
Marquet, to answer to the same indictment, and Brown volunta-
rily surrendeved him to the sheriff, who was authorized by his
writ to take him into custody, and did receive him.

It is not necessary to comply with the letter of the statute.
The object of the law is to secure the accused for trial, and not
to collect a forfeiture; the policy is to encourage the security
to arrest and produce his body.

If the letter is to be complied with strictly to obtain a dis-
charge, the surrender in open Court would not he sufficient, and
that has been the universal practice.

After forfeiture, it being the 7¢ght of the security to surren-
der for the whole period, until final judgment is rendered, if
the principal dies, his death may be plead in bar by the security.
This is a departure from the letter but within the spirit and true
construction.

Mather »s. People, 12 1llinois, 9.
Woolfolk vs. The State, 10 Indiana, 532,
Griffin vs. Moore, 2 Kelley, 331.

Therefore the surrender, in this case, answered the object of
the law, and was a good defence.
Warren vs. Gilmore, 11 Cushing, 16.
People vs. Stager, 10 Wend. 433.
Milner vs. Green, 1 John. Cas. 285,
People vs. Manning, S Cow. 297.

It is true that the cost must be paid occasioned thereby.

This cost is only the costs of the scire facias.
People vs. Phelps, 17 Illinois, 200.

He avers that no sci. fu. had issued and no costs thereon had
accrued ; therefore there was a sufficient excuse averred for not
paying them.

Brown did all he could do, and his defence was complete.

W. C. GOUDY,
Attorney for Appellant.
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SUPREME COURT.

April Term, 1S61.

THIRD DIVISION.

GEORGE W. BROWN,
{ Appeal from Warren.

V8.
THE PEOPLE.

ABSTRACT.

A writ of seire facias upon a bail bond in a criminal case was issued
from the Warren Cireuit Court against Levi Marquet and George W.
Brown, which was returned to said Warren Circuit Court, served upon
the said George W. Brown, and returned non es¢ inventus as to Marquet.

The defendant, Brown, filed several pleas to scire facias ;s to all
which pleas, except the plea of the general issue, the plaintiff below filed
a general demurrer, which demurrer was afterwards sustained by said
Court to all of the pleas No. 2, 3, 4, and 5. Thereupon, by leave of the
Court, the defendant below withdrew his plea of general issue ; where-
upon the Court rendered final judgment against Brown.

Thereupon, the said Brown, prayed an appeal to this Court, which
was allowed.

The scire facias sets out that at the November Term, 1856, of said
Warren Circuit Court, the grand jury of said County returned into Court
an indictment against Levi Marquet, for the crime of an assault with an
intent to commit a rape, which indictment is set out Aaec verda.

Avers that at the same term, said Marquet, and George W. Brown,
as his security, entered into a recognizance in open Court in the sum of
$800 for the appearance of said Marquet before the Judge of said Court
at the next term thereof, to be holden on the Second Monday of April,
1857.




Avers that said Marquet failed to appear at a term of said Court holden
on the Zhird MMonday of March, 1857 5 and that at said March Term
default was taken, and a conditional judgment rendered against Marquet
and Brown ; and a scire facias ordered to issue against both Marquet and
Brown, returnable to the next term, commanding them to appear and
show cause why final judgment should not be rendered against them.

The scire facias further avers that at the September Term, 1857, an
alias scire facias was ordered ; that the bail required of Marquet was
raised to $1,000, and a new capias ordered to issue to the Sheriff of Knox
County ; and at the March Term, 1859, a like order was made.

The scire facias commands both Marquet and Brown to appear and
show cause, at the October Term, 1859, why final judgment should not
be rendered against them severally.

The appellant, George W. Brown, filed special pleas, numbered
2, 8, 4, and 5, as tollows.

2. And the said defendant, George W. Brown, for further plea to the
said writ of seire fucias, by leave of the Court first had and obtained, the
said defendant says actio non, because he says that after the said recog-
nizance in said writ of scire facias set out, was taken and entered as
therein stated, to-wit: on the 25th day of November, A. D. 1857, a
capias was issned by the Clerk of the Circnit Court in for the County of
Warren atoresaid, in pursuance ot an order of said Court, before that
time made and entered, of record in the same cause, wherein the said
recognizance was taken and entered into, directed to the Sheriff, Coroner
and Constables ot Knox County, which said capias was delivered to the
Sheriff of said I{nox County ; and afterwards, to-wit: on the 1st day of
December, A. D. 1857, before the return day of said writ, the said
Sherift of Knox County, at and within the County of Knox aforesaid,
arrested the said Levi Marquet as commanded by said capias, and there
and then had and beld the custody of said Levi Marquet, to answer to
the indictment in said writ of scire facias described ; and this he is ready
to verify, wherefore, he prays judgment, &e.

3. And the said defendant, by leave, &e., for further plea to the
said writ of scire facias, says actio non, because he says that atter the said
recognizance in said writ of scire fucias described, was taken and entered
into, that is to say, at a term of the Circuit Court began and held on the
third Monday of September, A. D. 1857, in the same case wherein the
indictment was presented, and the recognizance taken and entered into
as alleged in said writ of scire facias, an order was made that a capias be
issued to Knox County in the State aforesaid, returnable to the next
term thereafter, and afterwards, to-wit: on the 25th day of November,




A. D. 1857, in pursuance of and compliance with said order, the Clerk of
said Circuit Court issued a capias ad respondendum, directed to the
Sheriff; Coroner, and Constables of Xnox County, commanding in the
name of the People of the State of Illinois, to {ake the said Levi Mar-
quet, and him safely keep, so as to have his body before the Circuit
Court of Warren County on the first day of the next term thereafter, to
be holden at the Court House, in Monmouth, on the third Monday of
March next, to answer concerning the crime of assault with intent to
commit rape, with which he stood charged in a certain bill of indictment,
which is the same indictment described and mentioned in said writ of
scire facias, which said capias ad respondendwm was after its issue
delivered to the Sheriff of Knox County aforesaid, to execute ; and after-
wards, to-wit: on the first day of December, A. D. 1857, at and within
- the County of Knox aforesaid, and while the said capias was in the hands
of the Sheriff of Knox County to exccute, the said defendant, George W.
Brown, surrendered to the said Sherift the body of the said Levi Marquet
in satisfaction of the said recognizance, and there and then and thereby
the said defendant George W. Brown, was discharged therefrom, and
this he is ready to verity, wherefore, he prays judgment, if the People
should have exccution, ete.

5. And now comes the defendant George W. Brown, one of the said
defendants, and for further plea to the said seire facias, says actio non,
because he says that after the said recognizance was taken and entered
into, when the Sheriff of Knox in the State aforesaid, had lawfully in
his possession to execute, a capias issued from the Circuit Court of War-
ren County aforesaid, in the said cause, where said recognizance was
taken, directing him to arrest the said Levi Marquet to answer to said
indictment, and before any writ of seire facias had issued on said recog-
nizauce, and before any costs had accrued on any writ of seire facias, the
said defendant, to-wit: on the 1st day of December, A. D. 1857, at and
within the County of Knox aforesaid, voluntarily surrendered the said
Levi Marquet to the said Sheriff of Knox County, who received the cus-
tody of the said Levi Marquet from the said defendant George W. Brown,
whereby he was dicharged from the said recognizance, and this he is
ready to verity, whereupon, he prays judgment, cte.

The appellant now assigns the following errors, to-wit :

1st. The Circuit Court erred in sustaining the demurrer to pleas
second, third, fourth and fifth.

2d. The Circuit Court erred in not carrying the demurrer to the
pleas back to the scire facias and sustaining it thereto.

n bl . . . . . .
3d. The Circuit Court erred in rendering judgment against the
appellant and awarding exccution against him.

W. C. GOUDY,
Attorney for Appellant.
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SUPREME COURT.

April Term, 18S6G1. N

THIRD DIVISION.

GEORGE W. BROWN,
V8. > Appeal from Warren.
THE PEOPLE. )

ABSTRACT.

A writ of seire fucias upon a bail bond in a criminal case was issued
from the Warren Cireunit Court against Levi Marquet and George W.
Brown, which was returned to said Warren Circuit Court, served upon
the said George W. Brown, and returned non est inventus as to Marquet.

.

The defendant, Brown, filed several pleas to seire facias; to all
which pleas, except the plea of the general issue, the plaintiff below filed
a general demurrer, which demurrer was afterwards sustained by said
Court to all of the pleas No. 2, 3, 4, and 5. Thereupon, by leave of the
_ Court, the defendant below withdrew his plea of general issue ; where-
upon the Court rendered final judgment against Brown.

~ Thereupon, the said Brown, prayed an appeal to this Court, which
was allowed. '

The scire facias scts out that at the November Term, 1856, of said

Warren Circuit Court, the grand jury of said County retqrn_cd into Court

“an indictment against Levi Marquet, for the crime of an assault with an
intent to commit a rape, which indictment is set out Aaee verda.

Avers that at the same term, said Marquet, and George W. Brown,
as his security, entered into a recognizance in open Court in the sum of
$800 for the appearance of said Marquet before the Judge of said Court
at the next term thereof, to be holden on the Second Monday of April,
1857.




Avers that said Marquet failed to appear at a term of said Gourt holden
on the Zhird Monday of March, 1857 ; and that at said March Term
default was taken, and a conditional judgment rendered against Marquet
and Brown ; and a scire fucias ordered to issue against both Marquet and
Brown, returnable to the next term, commanding them to appear and
show cause why final judgment should not be rendered against them.

The scire facias further avers that at the September Term, 1857, an
alias scire facias was ordered ; that the bail required of Marquet was
raised to $1,000, and a new capias ordered to issuc to the Sheriff of Knox
County ; and at the March Term, 1859, a like order was made.

The scire facias commands both Marquet and Brown to appear and
show cause, at the October Term, 1859, why final judgment should not
be rendered against them severally.

The appellant, George W. Brown, filed special pleas, numbered
92, 3, 4, and 5, as follows.

2. And the said defendant, George W. Brown, for further plea to the
said writ of seire fucias, by leave of the Court first had and obtained, the
said defendant says actio non, because he says that after the said recog-
nizance in said writ of scire facias set out, was taken and entered as
therein stated, to-wit: on the 25th day of November, A. D. 1857, a
capias was issned by the Clerk of the Circuit Court in for the County of
Warren aforesaid, in pursuance of an order of said Cowrt, before that
time made and entered, of record in the same cause, wherein the said
recognizance was taken and entered into, directed to the Sheriff, Coroner
and Constables of Knox County, which said capias was delivered to the
Sherift of said Knox County ; and afterwards, to-wit: on the 1st day of
December, A. D. 1857, belore the return day of said writ, the said
Sherift of Knox County, at and within the County of Knox aforesaid,
arrested the said Levi Marquet as commanded by said capias, and there
and then had and held the custody of said Levi Marquet, to answer to
the indictment in said writ of scire facias described ; and this he is ready
to verify, wherefore, he prays judgment, &e.

3. And the said defendant, by leave, &e., for further plea to the
said writ of scire facias, says actio non, because he says that atter the said
recognizance in said writ of scire facias described, was taken and entered
into, that is to say, at a term of the Circuit Comrt began and held on the
third Monday of September, A. D. 1857, in the same case wherein the
indictment was presented, and the recognizance taken and entered into
as alleged in said writ of seire facias, an order was made that a capias be
issued to Knox County in the State aforesaid, returnable to the unext
term thereafter, and afterwards, to-wit: on the 23th day of November,




A. D. 1857, in pursuance of and compliance with said order, the Clerk of
said Cireuit Court issued a capias ad respondendum, directed to the
Sheriff; Coroner, and Constables of Knox County, commanding in the
name of the People of the State of Illinois, to take the said Levi Mar-
quet, and hin safely keep, so as to have his body before the Circuit
Court of Warren County on the first day of the next term thereatter, to
be holden at the Court House, in Monmouth, on the third Monday of
March next, to answer concerning the crime of assault with intent to
commit rape, with which he stood charged in a certain bill of indictment,
which is the same indictment described and mentioned in said writ of
seire facias, which said capias ad respondendum was after its issue
delivered to the Sheriff of Whox County aforesaid, to exccute ; and after-
wards, to-wit: on the first day of December, A. D. 1857, at and within
the County of Knox aforesaid, and while the said capias was in the hands
of the Sheriff of Knox County to execute, the said defendant, George W.
Brown, surrendered to the said Sheriff the body of the said Levi Marquet
in satisfaction of the said recognizance, and there and then and thereby
the said defendant George W. Brown, was discharged therefrom, and
this he is ready to verity, wherefore, he prays judgment, if the People
should have exccution, ete.

5. And now comes the defendant George W. Brown, one of the said
defendants, and for further plea to the said scire facias, says actio non,
because he says that after the said recognizance was taken and entered
into, when the Sheriff of Knox in the State aforesaid, had lawfully in
Lis possession to execute, a capias issued from the Cirenit Court of War-
ren County aforesaid, in the said cause, where said recognizance was
taken, directing him to arrest the said Levi Marquet to answer tc said
indictment, and before any writ of scire facias had issued on said recog-
nizauce, and before any costs had accrued on any writ of scire facias, the
said defendant, to-wit: on the Ist day of December, A. D. 1857, at and
within the County of Knox aforesaid, voluntarily surrendered the said
Levi Marquet to the said Sherift of Xnox County, who received the cus-
tody of the said Levi Marquet from the said detendant George W. Brown,
whereby he was dicharged from the said recognizance, and this he is
ready to verity, whereupon, he prays judgment, cte.

The appellant now assigns the following errors, to-wit :

1st. The Circuit Court erred in sustaining the demurrer to pleas
second, third, fourth and fifth.

2d. The Gircuit Court erred in not carrying the demurrer to the
pleas back to the scire facias and sustaining it thereto.

3d. The Circuit Court crred in rendering judgment against the
appellant and awarding exccution against him.

W. C. GOUDY,
Attorney for Appellant.
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SUPREME COURT.

April Term, 1S61.

THIRD DIVISION.

GEORGE W. BROWN,
V8. { Appeal from Warren.

THE PEOPLE.

ABSTRACT.

A writ of seire fucias upon a bail bond in a criminal case was issued
from the Warren Circuit Court against Levi Marquet and George W.
Brown, which was returned to said Warren Circuit Court; served upon
the said George W. Brown, and returned non est inventus as to Marquet.

The, defendant, Brown, filed several pleas to scire facias ; to all
which pleas, except-the plea of the general issue, the plaintiff below filed
a general demurrer, which demurrer was afterwards sustained by said
Court to all of the pleas No. 2, 8, 4, and 5. Thereupon, by leave of the
Court, the defendant below withdrew his plea of general issue ; where-
upon the Court rendered firial judgment against Brown.

Thereupon, the said Brown, prayed an appeal to this Court, which
was allowed.

The scire facias sets out that at the November Term, 1856, of said
Warren Cireuit Court, the grand jury of said County returned into Court
an indictment against Levi Marquet, for the crime of an assault with an
intent to commit a rape, which indictment is sct out Aaec verba.

Avers that at the same term, said Marquet, and George W. Brown,
as his security, entered into a recognizance in open Court in the sum of
3800 for the appearance of said Marquet before the Judge of said Court
at the next term thereof, to be holden on the Second Monday of April,
1857.




Avers that said Marquet failed to appear at a term of said Court holden
on the Zhird Monday of March, 1857 ; and that at said March Term
default was taken, and a conditional judgment rendered against Marquet
and Brown ; and a scire facias ordered to issue against both Marquet and
Brown, returnable to the next term, commanding them to appear and
show cause why final judgment should not be rendered against them.

The scire facias further avers that at the September Term, 1857, an
alias scire facias was ordered ; that the bail required of Marquet was °
raised to $1,000, and a new capias ordered to issue to the Sheriff of Knox
County ; and at the March Term, 1859, a like order was made.

The scire fucias commands both Marquet and Brown to appear and
show cause, at the October Term, 1859, why final judgment should not
be rendered against them severally.

The appellant, George W. Brown, filed special pleas, numbered
2, 3, 4, and 5, as follows. “

2.  Aud the said defendant, George W. Brown, for further plea to the
said writ of scire fucias, by leave of the Court first had and obtained, the
said defendant says actio non, because he says that after the said recog-
nizance in said writ ot scire facias set out, was taken and entered as
thercin stated, to-wit: on the 25th day of November, A. D. 1857, a
capias was issued by the Clerk of the Cireuit Court in for the County of
Warren aforesaid, in pursuance of an order of said Court, before that
time made and entered, of record in the same cause, wherein the said
recognizance was taken and entered into, directed to the Sheriff, Coroner
and Constables of Inox County, which said capias was delivered to the
Sheriff of said Knox County ; and afterwards, to-wit: on the 1st day of
December, A. D. 1857, before the return day of said writ, the said
Sherift ot Knox County, at and within the County of Knox aforesaid,
arrested the said Levi Marquet as commanded by said capias, and there
and then had and held the custody of said Levi Marquet, to answer to
the indictment in said writ of scire facias described ; and this he is ready
to verity, wherefore, he prays judgment, &e.

3. And the said defendant, by leave, &c., for further plea to the
said writ of scire facias, says actio non, because he says that after the said
recognizance in said writ of scire fucias described, was taken and entered
into, that is to say, at a term of the Cireuit Court began and held on the
third Monday of September, A. D. 1857, in the same case wherein the
indictment was presented, and the recognizance taken and entered into
as alleged in said writ of scire fucias, an order was made that a capias be
issued to Knox County in the State aforesaid, returnable to the next
term thereafter, and afterwards, to-wit: on the 25th day of November,




A. D. 1857, in pursuance of and compliance with said order, the Clerk of
said Circuit Court issued a capias ad respondendwm, directed to the
Sheriff; Coroner, and Constables of Knox County, commanding in the
name of the People of the State of Illinois, to {ake the said Levi Mar-
quet, and hin safely keep, so as to have his body before the Cireuit
Court of Warren County on the first day of the next term thereafter, to
be holden at the Court ouse, in Monmouth, on the third Monday of
Mareh next, to answer concerning the crime of assault with intent to
commit rape, with which he stood charged in a certain bill of indictment,
which is the same indictment described and mentioned in said writ of
scire facias, which said capias ad respondendum was after its issue
delivered to the Sheriff of Knox County aforesaid, to execute ; and after-
wards, to-wit: on the first day of December, A. D. 1857, at and within
the County of Knox aforesaid, and while the said eapias was in the hands
of the Sherift of Knox County to exccute, the said defendant, George W.
Brown, surrendered to the said Sherift the body of the said Levi Marquet
in satisfaction of the said recognizance, and there and then and thereby
the said defendant George W. Brown, was discharged therefrom, and
this he is ready to verity, wherefore, he prays judgment, if the People
should have exceution, ete.

5. And now comes the defendant George W. Brown, one of the said
defendants, and for further plea to the said scire facias, says actio non,
because he says that after the said recognizance was taken and entered
into, when the Sheriff of Knox in the State aforesaid, had lawfully in
Lis possession to execute, a capias issued from the Circuit Court of War-
ren County aforesaid, in the said cause, where said recognizance was
taken, directing him to arrest the said Levi Marquet to answer to said
indictment, and before any writ of seire facias had issued on said recog-
nizaunce, and before any costs had accrued on any writ of scire facias, the
said defendant, to-wit: on the st day of December, A. D. 1857, at and
within the County of Knox aforesaid, voluntarily surrendered the said
Levi Marquet to the said Sherift of Knox County, who received the cus-
tody of the said Levi Marquet from the said defendant George W. Brown,
whereby he was dicharged from the said recognizance, and this he is
ready to verify, whereupon, he prays judgment, cte.

The appellant now assigns the following errors, to-wit :

1st. The Circuit Court erred in sustaining the demurrer to pleas
second, third, fourth and fifth.

2d. The Circuit Court erred in not carrying the demurrer to the
pleas back to the scire facias and sustaining it thereto.

3d. The Circuit Court crred in rendering judgment against the
appellant and awarding exccution against him,

W. C. GOUDY,
Attorney for Appellant.
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