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SUPREME COURT OF ILLINOIS:
THIRD GRAND DIVISION.

April Term, A. D. 1864.

CHARLES B. WARE,

v8. ERrRoR To LASALLE CoUNTyY:
JOHN G. NATINGER,

ABSTRACT OF RECORD.

The pluintiff bslow, Nattinger, on the 27th of July, 1857, declared against
2 Ware, the defendant below, for a breach of the covenants contained in a
full covenant warranty deed, dated Oct 29, 1856. The premises are a part

1T  of lot 4, block 18, Ottawa.

The narr contains two counts, and each count two breaches. The 1st and 2d
counts are precisely alike, except that in the lst, it is alleged that Nattin-
ger purchased the outstanding titles (mentioned herzafter) tne 2d does not
contain this allegation.

The 1st breach in each count is :

4&11  “That said defendant claimed title to an undivided half of said premis-.
e8, by several mesne conveyances, from and through one Jabez Fitch, and
that on the 23d of April, A. D- 1838, said Jabez Fitch was the owner of
one equal and undivided half of the premises, and that he continued to be
the owner until after the close of the April Term 1338 of the Circuit Court
of LaSalle County, Illinois, and that at said April Term one David Rob-
erts recovered a judgment against one Solon Knapp and said Jabez Fitch
for $508 and costs, as by referring to the record now remaining in the
offico of the Clerk of the Circuit Court of said County will more fully and



2

at large appear, that the premises were sold on exexcution to John V, A.
Hoes for $450, (there were two separate sales of part at each) and that af
ter the redemption expired Sheriff’s deeds were made to him, and that by
the deeds Hoes obtained all the right title and interests which Fitch had
at the time of the rendition of said judgments. In the 1st count it is alle-
ged that plaintiffs was compelled to and did on the first day of September,
1856 pay Hoes $500 for his interest, The 2d does not contain this aile-
gation,

8&15  The 2d breach in each count is as follows:

On the 25th of February, 1850, a fee bill was issued for 15.27 costs against
Ware, in a suit in which he was plaintiff and one Wilburn F. Walker, de-
fendant, in the Circuit Court of LaSalle County, and on the same day
levied on the premises ; that the levy remained in full force until the 23d
of October, 1854, when the sheriff sold the premises to one Geo. E. Wal—
ker for 36.86, that on this last day a certificate of sale was filed in the
Recorder’s office of La3alle County, that the premises not having been

redeemed, sheriff made a deed on the 25th of January 1856 to the said
Walker,

9 Tirat count alleges that Nattinger was compelled to and did pay to Walker
90 on the first of September 1856, for the premises so purchased by him.

The second count omits this last statement about paying the 90.

To this declaration Wallace, Att'y for defendant, filed five pleas. Feb. 15,
1858.

21 / Non est factum. & p(’/h.ow g™ CW"WM’

'Bd-.J”tfabez Fitch was not on the 23d of April 185@. the owner of one undi-
vided half of said premises. )

N/ ./Il?).bez Fitch did not continue to be the owner of the undivided half of

said premises until after the final close of the April term, 1858, of the La-
Salle Circuit Court.

LS

22 #th.J There is no such record now remaining in the office of the Clerk of
said county, as alleged.

5th.6 /’i‘llat the said fee bill was fully paid, and satisfied before the levy
thereof'

On the 4th of Nov. 1858, a demurrer to the 2d, 3d, 4th and 5th was filed,
alleging for special cause, that each of said counts profess to answer the
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whole of plaintiffs declaration,and in reality only answer a part of the same.

The pleas to which thers was a demurrer all commence, “and for farther plea
in this behalf, defendant says actio non &c., because he says that.”

On June 20, 1863, the following order was entered :

ERRORS ASSIGNED.
1st. Sustaining demurrer to 2d, 3d, 4th and 5th pleas,

2d. Court erred in trying the cause without a jury.

LELAND & BEANCHARD,
For Plaintiff in Error.
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B 5 b I (o f O L 2 ¥ 2 »
R ?Ul;hl‘z }?lf B %(I;E;Tf, e }ss. @he Lreople of the State of INinedz,

1
To the Clerk of the é(/w‘wxz— _____ Court for the County..%.- GZZ/J e (Erys ting:

:i\glf (se, Qo the record and /wrewé%ya, as also o/ {"%y rendition/ o//
the /z'z(?mwz/g 0/ @ plow whik was v e e

Govwe/ (/ a. . az__fdéf./...--.%wm//, -/a//bzy the ///}(?y ///Zegp/’ ol

afoeciaid,

B e as we’ are’ informed f{jy Z\—ﬂ‘
m”ya R T T and we’ /5577 tﬂ&é/féy
thals ereor shoald Lo coreecled, / any e te, tn due’ form and manner,
and thal~ //'/J//é'w le done Lo //&’ /z(zi/[t-f ff/ﬁwaz?/, command o thal %J

‘ /2(///’7/267//3 Uhviccfs Lo /z'}/(’//z,, o (4-'///'}1('/// and ///( 7//}_. wnithealt (/L‘/ﬂ] vend
lo cusd “ //}-J//}'('-/ // e @%/xmww Cowits the recoid and /zinz’f(,z%z/-J (/ " Uhe
///(;/'72,/ (%oz'.cd(zz'(/, wik all //Z}yJ /cwc'/?ﬂ/ the same, wndero yamg veal, g0 Mals
e may Save the same lefore our , /);J/zé'cd afosesaid at Ollawa, in the %/wm//
(/ S Salle, on the /—&/:Zd/' (—%edf/tzy (?//w@ the theed Q//Mm/ay e @//m/ neat,
that the record and /zwcec(é%iyd, ém/ z-'ﬁ.yzccfc(/, we may canse’ to le dene
thetern, o coveect the corer, mw/afa// 9!7% 017%/ lo e done (zcmm/h;f lo law.

Ovsotprecy P& 77 astec
Withess, The o, FOBETLSTON: Fhicf _fustice of

our said Fouel, and the Jeal theseof, al Cllawa, this
Yt ClkaPr . . day of. e b .
1 1 Nfear of Cyr Locd Une Thousand §ight Hun-

i [(/]K it il

 Qlerk of the Fufireme Fauit.
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WRIT OF ERROR.

Fhis MWeit of §ecor (s made a
Jupessedeas, and as such (s to le
obeyed luy all cancesned.

el e
Blech.

N

Frrrp, 72% ' /f\- A D. 186% ;

%Ka,(w

Glerte.
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STATE OF ILLINOIS ) =~ AN s
3 S 0) »’ T+t ' Xty T . !
SUPREME COURT.AS @le People o the Stale of JNinpis,

To the Sherif of 2 S cve P8 —  County, GREETING :

QBWHH"’? Chy the recosd (mr/ /Macec(/ 7279, and aloe i the rendilicn r/é
e /l&(&?/?l&%/()/ @ /& i whiek was on the C/(M <—

/ ot o / :"6(/ J e . %amz// t /mz’/ Lo //Méy ///’zca/ /c/z//cmz/

/&/6//&’73(/(573/ ...... , tl ¢ vaid that many //64/3 cutor Halh intervencd, Lo lhe M/my 7/

B i R A RN ot 2 Sk MR e it 1

__________________________________________________ CLCaC i 5 on e A O S
_ad we’ ave/ w%mw(/// 3 Z._/

aawy&/ mm/o _the record and /azwcu/ 7204 //

whieh sad /wf//mwz/o we’ /{Mﬂ /azuz’[/ {0 / 74 /zw&///o tnlo 0w %//w//zy
% oue/> o / ther Hute o/// o nord, al 0//@1#:& 4o //0'3,// e /zz//zwj l/;’zw/
to covvec/s e coors on the dame, due %/omy aud 7727207, wccowdes Loy lo Lo -

Sherefore, We Fommand [You, hat // /w(/ S /(”m/a/ oy p/

your Gawnt, / /ow /wf Fotior LA ls Il ol i T e e

that ... Zﬁ—— ........ - to and afificar /e//oao thie //zw/ Lees a/ our satd
’ﬂ/&mme éazw/ e, /[e nexl Loy a// Jard (50/431 lo b #olden at O, lawa,

i saed C%/a/e o) the //L(J/ szJ(/a% (//cﬂ the thid %7&(/{1/7/ v & 7/://
next, Lo theard the recosd and /&moee(/ 77 a//azwm(/ aud the ctioes a/ynec/ 7//-
............................ shall see ﬁé‘ and //z;a,//aw lo do and receive what said Cowit

shadl 0eder® in thiy Lokalf / - and fave 4 ot Hon Mhese e names r/ﬂ,) //;Jc
tu//éwy /ot& J/a//}n?/g //e dm(/

M% g 6’4&222_‘%&4) ................

notice, » /&//2;9 wall thes e,

///(( /&/ vy PO PV ee P/ ec
Witness, The Jon. We« Ghief Fustice of our
said Foust, and the Jegl thereof, at Ctlaua, this _HLs
day of 77(..5( gl o (i year of our Yoed Une

oo TFhousand r,‘,tg/d J(zuulfec[ and izt - Pt

Llecl: of the Fupreeme Laust.

L i-"b/bv
Ad mn:. Ny,
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VOIS B

Buprsme Gourl of Bllinois:
THIRD GRAND DIVISION.

APRIL TERM, A. D. 1864.

o ——— S ———

o i
'maw

OHARLES B. WARE, PIff in Erwror,
8, { -
JOHN G. NATTINGER, Deft in Error. }

ARGUMENT FOR PLAINTIFFF IN ERROR.

BY

LELAND & BLANCHARD.

For a concise gtatement of this case we refer your honers to
the Abstracts. (i :

The first error complained of in this-record is the sustaining
of the demurrer to the 2d, 3d, 4th, 5th and 6th pleas.

It is gaid thq pleader professes in his pleas to answer the
~ whole declaration, but only answers part thereof in each of his
pleas. We conclude, of course, that meither of the pleas, ex-/¢iccec
cept the fixst or ples of @on est faotum, is an gn answer to all
the breaches assigned in the declaration, bnfwe deny that Mr.
Wallsce mado apy sush upprofassionsl profession as that where-
with he is gharged. :

%&‘ﬁ&éﬁ‘ 26188
& Yt nicdot?z



It iz not assigned as special cause for demurrer. that
the pleas are not wholly in the English language, nor that
they are unintelligible because a Latin contraction is used,
and we claim that the contraction actio non, &c., should have a
‘reasonably free translation in order that justice and common
sense may prevail in the land. This contraction is in common
use among lawyers, and it is just as reasonable to apply the
« et cetera” to the breach to which the subject matter of the
pleas belongs as to the whole narr. ' If instead of actio non, &c.,
‘the pleader had said in his 2d, 3d and 4th pleas “actio nen” as
to the firet breach in the first and second counts mentioned, the
« ot cetera” would have had a reasonable and sensible transla-
tion, because the statements in these pleas can only apply to
these breaches, and by no possibility to the 2d breach to 1st and

second counts, and vice versa as, the 5th plea, which belongs to *

the 2d breach in 1st and 2d counts, as in actions of this kind
pleas like the 2d, 3d, 4th, 5th and 6th, should be pleaded to
breaches, and cannot apply to the whole narr. where there are
geveral breaches. It seems more nice than wise to call those
pleas ones professing at their commencement to answer the
whole narr. rather than the breach to which they belong when
the “&c.” can as-well be applied to a breach as to a whole de-
claration. Aye, much more rationally and sensibly, we think,
this view is sustained in the case of

Bryan v. Bates, 15 I]L;' 87,

If this straw is jsnﬁicient to throw the car of justice off the
track, let us see whether these pleas are fit and suitable for the
breaches that fit them.

_The 2d and 3d do_not differ materially as answers to the 1st
breach in each count, because it is not alleged in the narr. that
Fitch acquired title between the day judgment was rendered
and the last day of the term of court, butthat he wasthe owner
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on the 23d of April and continued to be tilt said last day of the
term. A denial, therefore, that he was the owner on 'the 23d
of April, would amount to a denial that he continued to be and

‘was the owner on the last day of the term at which time the

lien attached. But be this as it may, the third plea contains a
denial that Fitch was the owner .at the time when the lien
would have attached if he had been the owner; and as to this
declaration which contains the allegation that Ware derives
title from and through Fitch to an undivided half, a statement
in the plea that Fitch did not own the undivided half on the
last day of the term, is the denial of a fact necessary to the va-
lidity of the Hoe’s title, and an answer to the breach, and
whether Fitch conveyed the undivided half to Ware directly, or
as is alleged or there were mesne conveyances is of course im-
material. If Fitch conveyed before the last day of the term
the lien could not have attached, and the plea is good.

The only conceivable objection to the 4th or plea of nul tiel
record is that it professes to answer the fee bill title breach as
well as the judgment title breach, and we say that it makes no
such profession ; that it only practices what it professes, and
that it not only professes but actually does-fully answer the 1st
breach of 1st and second countsof the narr., and neither pro-
fesses to nor does answer the 2d breach of 1st and second counts
thereof.

The fifth plea applies only of course to the tee bill title

. ‘breach, and it seems to us that it does not commence with any

profession inconsistent therewith.

There may be a conflict of authority on the question whether
a purchaser at a sale on execution on a satisfied judgment, with-
out notice, obtains any title.

This Court in analogous cases has decided against the title.
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- These fee bills by which one ¢oliects his own debts in so

summary a way without judge or jury, ought not to be shown
as much favor as & judgment.

There is another wiew of. the question, -which we think is
sound.

The declaration alleges that the fee bill was issued February
25th, 1850, and)in same day levied on the premises, which levy
remained in force until October 23, 1854, when the Sheriif sold
the premises, and on the 25th day of January, A. D. 1856, the
Sheriff made a deed to the purchaser.

The plaintiff in error conveyed to defendant in error the pre-
mises between the time of sale by Sheriff and the execution ?f
Bheriff’s deed. The plea alleges that the fee bill was fully paid
and satisfied before the levy. Now, if the fee bill had l?een
based upon a judgment, which was & lien upon the premises,
and that judgment had been paid by Ware before the convey-



ance to Nattinger, the payment would have extinguished the
judgment lien, though the judgment had not been satisfied of
record, and a levy and sale upon an execution issued upon said
: =k n ab ] -

the Sheriff’s proceedings are without authority in law, and
whenever a Sheriff acts without authority no title possess.

7 Johnson, 536.

The law is well settled thata purchaser at a Sheriff’s sale
buys at his peril.



