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ABSTRACT OF RECORD.

This was an action of debt commenced by John W. Casey, and Edwin
A. Casey, in the Cook County Court of Common Pleas, against Matthew
Laflin, upon'a bond executed by him, dated March 1st, 1856, in the
penal sum of $17,600, with the following condition :

“ The condition of the above obligation is such, that whereas the above
named Johu W. and Edwin A. Casey have, on the day of the date of
thesc presents, contracted for and purchased of Walter Laflin a certain
lot or parcel of land, lying in the city of Chicago, and State of Illinois,
being part of Lots Sixteen, Seventeen and Eighteen, in Block Nine, in
Fort Dearborn Addition to Chicago; for a more particular description
thereof, reference is had to a contract of even date herewith, signed by
said Walter Laflin, and John W. Casey, and Edwin A. Casey; and in
consideration that the said John W. Cascy and Edwin A. Casey shall
well and truly pay, either by themselves, their heirs, executors or assigns,
the sum of eight thousand eight hundred dollars at the time specified in
such contract,

“I do hereby covenant, contract and agree, to and with the said John
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W. and Edwin A. Casey aforesaid, that the premises as described in and
by said contract, intended to be sold them by the said Walter Laflin, are
free and clear of any and all former grants, sales, taxes, assessments and
liens of judgments, or of -any kind and nature of lien whatsoever, and
that the said Walter Laflin has a complete and perfect title to the same,
in fee simple, at the time of the date thereof. Now, if the said Matthew
Laflin shall keep and perform the several acts and obligations assumed
herein, or intended so to be, and save harmless the said John W. Casey
and Edwin A. Cascy by reason of any former grant, conveyance, lien,
tax, assessment, judgment, or decree, that shall in any way affect their
title to the lot of land so purchased as aforesaid, then this obligation
shall cease and become null and void ; otherwise to be and remain in full
force and virtue.”

The declaration was filed December 315't, 1857, and contains three
counts.

The first count sets out the penal part of the bond, and alleges the
non-payment of the money therein mentioned.

To this count the defendant craved oyer of the condition of the bond,
and pleaded general performance; to which plea the plaintiffs replied,
sctting forth that they paid the sum of $8,800, at the times specified in
their contract with Walter Laflin, and assigned as breaches of the con-
dition of the bond: 1st, that the premises were not, on the 1st day of
March, 1856, nor had they been at any time since, free and clear of any
and all former grants, sales, taxes, assessments, and liens of Jjudgments,
or of every kind and nature of lien whatsoever; 2nd, that Walter Laflin,
on the first day of March, 1856, did not have, nor had he at any time
since, a complete and perfect title to the premises in fee simple, or
any property, possession or title in the same ; 8rd, that the defendant
had not kept and performed the several acts and obligations assumed by
him, in the condition of said bond, or any of them; 4th, that the defen-
dant had not kept and performed the several acts and obligations assumed
by him, in the condition of said bond, or any of them; 5th, that the
defendant had not saved harmless the plaintiffs by reason of any former
grant, conveyance, licn, tax, assessment, judgment, or decree, that should
in any way affect their title to the premiscs, but had wholly neglected
and refused so to do.

To this replication the defendant rejoined, as to the first breach
assigned, that the premises were free and clear of all former grants,
sales, taxes, assessments, and liens of judgments, and of every other
kind and nature of lien whatsoever; and as to the second breach, that
Walter Laflin had a perfect title to the premises in fee simple.

The defendant demurred to the third, fourth and fifth breaches
assigned, which demurrer was confessed by the plaintiffs.
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The sccond and third counts set out the condition of the bond, and
allege that the plaintiffs paid the sum of $8,800, at the times specified in
the contract with Walter Laflin, and assign as breaches: 1st, that the
premises were not, on the first day of March, 1856, no had they been at
any time since, free and clear of any and all former grants, sales, taxes,
assessments, and liens of judgments, or of every kind and nature of licn
whatsoever; 2nd, that Walter Laflin had not, on the first day of
March, 1856, nor had he since that time, had a complete and perfect
title to the premises in fee simple, or any property, possession or title to
the same ; 8rd, that the defendant had not kept and performed the several
acts and obligations assumed by him in the condition of the bond, or any
of them; 4th, that the defendant had not saved harmless the plaintiffs,
by reason of any former grant, conveyance, lien, tax, assessment, judg-
ment or decree, that should in any way affect their title to the premises.

To these counts the defendant pleaded, as to the first breach assigned,
that the premises were, at the time when, cte., free and clear of all for-
mer grants, sales, taxes, assessments and liens of judgments, and of every
kind and nature of lien whatsoever, and as to the second breach assigned,
the defendant pleaded that Walter Laflin did, at the time when, etc.,
have a perfect title in fee simple to the premises, and that Walter Laflin
did, at the time when, ete., have property, possession and title in the
premises. To the third and fourth breaches assigned, the defendant
demurred.

The demurrer to the the third breach was confessed by the plaintiffs,
and the demurrer to the fourth breach was sustained by the court.

The cause was tried by the court, February 24th, 1860, and on the
trial the plaintifis offered in evidence the defendant’s bond, dated
March 1,1856, the condition of which is above set forth. The plaintiffs
also read in evidence a contract, dated March 1. 1856, between Walter
Laflin, of the first part, and the plaintiffs, of the second part, by
which said Laflin ageed to sell and assure to the plaintiffs, by a good and
sufficient deed, with full covenants of warranty, all that part of Lots 16,
17 and 18, in Block 9, in Fort Dearborn Addition to Chicago, described
as follows, to wit: * Beginning on the south line of said Lots, on Ran-
dolph street, at a point 20 feet cast of the south-west corner of said Lot
18 ; running thence north, on a line parallel with the west line of said
Lot 18, 100 feet; thence cast, on a line parallel with the north line of
said Lot, 22 feet; thence south, on a line parallel with said west line of
said Lot 18, 100 fect to Randolph street ; thence west, on the south line
of said Lots on Randolph street, 22 fect to the place of beginning.”
The plaintifis agreed to pay for the premises $8,800, as follows: §4,000
in cash, (the receipt of which was acknowledged,) and $4,800 in one
year from that date, with interest atsix per cent., at the office of George
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Swith & Co., and were to have forty days additional time to make said
payment of $4,800, if they desired it, without interest for said forty
days. The plaintiffs also agreed to pay all taxes and assessments levied
or assessed upon the premises subsequent to 1855, and the agreement
contained a provision that the plaintiffs should forfeit their rights, at the
clection of Laflin, in case default should be made in the payment of the
purchase money. This contract was assigned by John W. Casey and
Edwin A. Casey to Charles C. Mowry, on the 1st day of October, 1856,
and by Charles C. Mowry to Ira Scott, on the 9th day of October, 1856,
as collateral security for the payment of a debt. Said Mowry, on the
19th day of December, 1856, executed a deed of trust to William H.
King, for the use of Ira Scott, to secure the payment of the same debt,
and, on the 14th day of March, 1857, Ira Scott transferred the contract
and the debt due to him to William Jones.

The defendant admitted that the plaintiffs had paid, or caused to be
paid, the several sums of money mentioned in said contract to be paid
by them, at the times in said contract specified for the payment of the
same ; and also admitted that the plaintiffs had paid, or caused to be
paid, all taxes and assessmerts on the premises since the date of the
contract.

The plaintiffs read in evidence a patent from the United States to
John Frink and Charles K. Bingham, dated November 1, 1839, and con-
veying Lots 16, 17 and 18, of Block 9, Fort Dearborn Addition to
Chicago.

The plaintifis read in evidence a deed from Charles K. Bingham and
wife to Martin O. Walker, dated May 28, 1840, conveying the following
described lots and parcels of land, being in the city of Chicago, all and
the same as purchased from the United States at a late public sale at
Chicago, through the agency of Matthew Burchard, Esq., as per his cer-
tificate, No. 171, for Lots 16, 17 and 18, in Block 9, in Fort Dearborn
Addition to Chicago, reference being had to the plat therefor, and the
patent or subsequent title issued by the President of the United States
and Secretary of War, reference being had to said certificate of Burchard
as agent, and the said plat and patent for particulars, meaning to convey
all the right and title thus and subsequently obtained, and none other,
to and for the equal and undivided third part thereof.

The plaintifis read in evidence a deed from John Frink and wife to
Martin O. Walker, dated June 1,1840, conveying the following described
premises, towit: ¢ All those certain lots and parcels of land lying and
being in the city of Chicago, described and known as Lots No. 16, 17
and 18, in Block 9, in Fort Dearborn Addition to Chicago, reference
being had to the certificate of purchase from Matthew Burchard, Xsq.,
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No. 171, as agent for the United States, and to the plat and subsequent
title or patent issucd therefor by the President of the United States and
Sceretary of War, dated the first day of November, A. D. 1839, as may
appear. The true intent and meaning of this instrument is to convey to
the said party of the second part, all the right, title and interest of the
said party of the first part, in and unto the premises herein deseribed,
excepting and reserving one equal undivided third part of the original
whole thercof.”

96 The plaintiffs then read in evidence a bill in chancery, in favor of
Williams Fowler, against John Frink and Martin O. Walker, filed in the
Circuit Court of Cook county, on the 21st day of November, 1840.

The bill sets forth, that on or about the 1st day of January, 1838,
Charles K. Bingham, John Frink, Samuel G. Trowbridge, and the com-
plainant, entered into copartnership in the business of running stages,
carrying passengers, and transporting the United States Mail. That
the complainant, soon after the formation of the copartnership, paid

97 into the concern the sum of three thousand dollars in cash, which was
credited to him upon the books of the company ; that Bingham paid into
the concern the sum of sixteen hundred dollars, or thereabouts ; that
Trowbridge brought into the business divers horses, carriages, coaches,
and other things he had previously used in the same business, and that
Frink brought into the concern some horses and carriages. That no
written articles of copartnership were entered into, but it was verbally
agreed between the parties, that the complainant should have one-sixth,
Bingham one-sixth, Frink one-third, and Trowbridge one-third, of the
profits, and that they should share the losses in the same proportion.

98 The bill sets forth, that the parties carried on the business until on or
about the month of January, 1839, when Trowbridge sold out his inter-
est to Martin O. Walker, and retired therefrom, and thereupon Walker
came into the firm in the place and stead of Trowbridge. That the
business of the firm was continued by Bingham, Frink, Walker, and the
complainant, until May, 1840, when Bingham sold out his interest

99 therein to Walker, and retired. That the business was thereafter con-
tinued Ly Frink, Walker, and the complainant. That no dissolution of
the copartnership had ever taken place, and no settlement of accounts

100 between the partners had ever been made. That Frink and Walker had
possessed themselves of all the assets, and had excluded the complainant
101 from the copartnership, and that during its continuance, in addition to

the horses, carriages, and other personal property, that had been pur-

chased with the funds of the concern, and belonged to it, several lots of

land had been purchasedwith the funds of the company, and conveyances

laken in the name of Frink and Bingham, generally, and barns, houses

and stables, and that various shops had been erected by and belonged to

the company, and that to all which real and personal property, the com-
102 plainant was entitled to one-sixth interest.
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The bill prayed for an injunction, and that a receiver might be
appointed ; for a dissolution of the copartaership; for an account; and
for payment to the complainant of any monies that might be found due
to him ; and for general relief.

The bill contains no other description of the real estate in contro-
versy.

The plaintiffs then read in evidence the several answers of John
Frink and Martin O. Walker to said bill of complaint, which were filed
July 9th, 1841, and the complainant’s replication thereto, filed on the
same day.

The answers deny that the complainant was ever a copartner with the
defendants as alleged in the bill ; and while they admit that the copart-
nerships therein mentioned had acquired title to certain lots of land,
they do not describe any of them.

The plaintiffs then read in cvidence the decree of the court in said
cause, rendered at the November Term, 1848, adjudging and declaring
that the complainant was and had been a partner as in said bill alleged,
and ordered that the cause be referred to William H. Brown, as a spe-
cial master, to take an account.

The plaintiffs then read in evidence the report of the special master,
filed July 11, 1857. The report finds,

PAID IN. DREW OUT.

John Frink, $4,766.81
Williams Fowler, 3,000.00 $1,487.32
Samuel G. Trowbridge, 14,000.00 16,907.13 .
Chas. K. Bingham, 1,162.45
Martin O. Walker, 189.39

$21,955.70 $19,556.90

That the value of the property of the company, in which was included
Lots 16,17 and 18, in Block 9, Fort Dearborn Addition to Chicago,
was $31,485.50.

And that its liabilitics were $13,348.47.

The plaintiffs then called William H. Brown as a witness, who testi-
fied that he was the master to whom was referred the case of Fowler v.
Frinl § Walker ; that he made his report in 1850 ; that he commenced
his duties in 1849, and that they continued through that year and ran
into the spring of 1850 ; that he could not speak with certainty as to
the exact time, and that his report was very voluminous, and he made
it in a bound book, which was filed.

A
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The plaintiffs then rcad in cvidence a decrec of the Circuit Court of
Cook county, in said suit, rendered on the 16th day of July, 1857, which
declares that it appeared to the court that the firm owned in fee simple,
as partnership estate, with other real estate, Lots Nos. 16,17 and 18, in
Block 9, in Fort Dearborn Addition to Chicago, and that the legal title
to the same was, on the 21st day of November, 1840, in John Frink,
Charles K. Bingham and Martin O. Walker, and that the cost of the
same was $3,347, and there was duc to the complainant, Nov. 21, 1840,
as his one-sixth interest in said partnership, $1,512.68, for his capital,
and $976.50, for his share of the profits, making $2,489.19 in the
whole.

The decree recites the submission to arbitration between John Frink
and Martin O. Walker, hereafter mentioned, and the award in pursuance
of the same, and the release by John Frink to Martin O. Walker, of his
interest in the subject matter of controversy, and then, by the consent
of the complainant and Martin O. Walker, proceeds to decree that
Walker pay Fowler the sum of twenty-five hundred dollars, in full for
all his claims growing out of said copartnership, and that the complain-
ant release to Walker all the interest which he had in the partnership,
and the property of the same, on the 21st day of November, 1840, and
in case of his neglect to execute such deed, that the same be executed
by L. C. P. Freer, master in chancery.

The plaintiffs then read in evidence a deed from L. C. P. Freer, mas-
ter in chancery, to Martin O. Walker, dated Sept. 28, 1857, conveying,
among other property, all the interest which Williams Fowler had in
Lots 16, 17 and 18, in Block 9, in Fort Dearborn Addition to Chicago,
on the 21st day of November, 1840.

The plaintiffs then read in evidence the submission to arbitration,
between John Frink and Martin O. Walker, dated Sept. 9, 1852,
together with an extension of the time for making the award therein
mentioned, dated March 19, 1858, and a further extension of the time
for making said award, dated April 14, 1853.

The plaintifis then read in evidence the award made in pursuance of
said submission, dated April 28, 1853, together with the aceeptance and
ratification of the same by said Frink and Walker, dated May 7, 1853.

The fourteenth article of the award provides as follows :

¢ We find, from the statements of said Frink and said Walker, that
there is a controversy pending between Williams Fowler and said firm
of Frink & Walker, on account of a claim made by said Fowler to a
certain interest in property and effects in the possession of said firm, and
that the same is in litigation in suits instituted Ly said Fowler and his
assigns or grantees, in relation to the property and effects that consti-
tute the subject of said controversy and litigation, and having in this
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award allowed said Martin O. Walker the sum of $4,000, as an.indem-
nification in this matter as between said John Frink and Martin O.

Walker, we do direct, determine and award as follows : that whatever

amount has been or shall he decreed or adjudged against the said Frink

and Walker in favor of said Williams Fowler, and whatever property
or money may be recovered by said Fowler, his assigns or grantees, of
said Frink and Walker, or either of them, growing out of said claim of
said Fowler, shall be paid and borne by said Walker individually,
together with all costs and expenses that may now remain unpaid, and
that may hereafter be incurred by said Frink and Walker, incident
thereto, and growing out of the same, and said Walker shall save and
keep said I'rink harmless from all payments and costs growing out of
the same ; and said Martin O. Walker shall be entitled to all benefit and
advantage that has accrued, or may hereafter accrue, to said Frink and
Walker, from said litigation, and to the particular property and effects
constituting the subject of said controversy and litigation; and said
Frink shall exccute instruments of release and deeds of conveyance of
any interest he may have in or to the said property and effects, within
ten days after the confirmation or acceptance of this award, which said
instruments and deeds shall be acknowledged, and shall contain a relin-
quishment of dower to any and all lands and tenements in controversy

as aforesaid.”

The plaintiffs then read in evidence the deposition of Walter Laflin,
taken August 24, 1848, in the suit of Williams Fowler v. John Frink et
al., in which the said Walter Laflin testified, in answer

To 1st Interrogatory. That he saw Martin O. Walker at Chicago, in
July 1848, but had no acquaintance with him.

To 2nd Int. That prior to the year 1846, his brothers, Luther and
Matthew, had consulted with him relative to recovering a claim they
had against Williams Fowler, and wished him to secure the same ; that
he told his brother Luther he might as well do it himself. He replied,
that he had seen and conversed with Fowler, who promised well, but did
nothing. Witness thought that by request of Luther he agreed to go

" to Southwick, Mass., to try to obtain security, where Fowler owned a

house which Luther and Matthew thought would be security for their
claim, or for some portion of it. That witness went to Southwick for
this purpose, and upon inquiry was told the house was under incum-
brance, so as to afford little or no prospect of security ; but while there,
was informed by Fowler and Charles K. Bingham, that Fowler was
owner of one-sixth of the real estate held by Frink & Bingham, while
they were in business in Illinois. That his brothers, Luther and Mat-
thew, had, before this, proposed to him to purchase their claim against
Fowler, but the proposition was not acted upon at that time, but re-
mained open. That at the time witness was at Southwick, which was



RECORD 9
PAGE.

in June, 1846, becoming satisfied that little or no security could Dbe
obtained upon the house, he assumed the responsibility to give up to
Fowler the claims of L. and M. Laflin, (which he thought were notes,
and which he had with him at that time, and which amounted, with
interest to June 2nd, 1846, to $2,037.25,) and in addition agrced to
pay Fowler $260, which has been paid. That in consideration of the
giving up of the notes, and of the $260, amounting in all to $2,297.25,
Fowler deeded to witness one-sixth part of all the real estate held by
Frink & Bingham, undivided. Witness had not the deed with him, but
thought it bore date Junc 2,1846. The deed was forwarded by witness
to Chicago, IlL., for registry, and was returned for some informality, and
another made or the informality corrected, and then forwarded to Chi-
cago for registry. Iowler also made to witness an assignment of all
his right and interest in a suit he then had pending in Cook county, 111,
against John Irink and Martin O. Walker, on condition that the real
estate so conveyed as aforesaid, should not pay above sum of $2,297.25
and interest, and so much as might be recovered by said Fowler to be
applied to make up such sum as the real estate should fall short of said
$2,297.25 and interest, if the real estate should be deficient. That the
amount of the claims so given up, and the $260, werc included in a note,
of which the following is a copy :

[S9]
o
o

“ Westfield, June 2nd, 1846.

$2,297. 2% On demand I promise to pay to Walter Laflin, or order,
Twenty-two hundred and ninety-seven 27 dollars, value received, with
interest.

(Signed) WILLIAMS FOWLER.”

“ Wi G. BaTes.”

That after making the above arrangement, witness saw his brother
Luther and informed him what had been done, and agreed with him for
the purchase of his and Matthew Laflin’s claims against Fowler, given
up as aforesaid. That Luther said he did not like to fix upon a price
for the claims, as the business had been done principally with Matthew,
but would take such price as should be agreed upon between witness and

223 S. A. Smith, who was then a partner in business with Matthew and
Luther Laflin, and to take in payment certain notes which witness then
held against his brother, Rowland Laflin, of Southwick, Mass., which
notes were sccured by a mortgage, and payable with annual interest.
That the price for the claims to be paid by the witness had not been
agreed upon by the witness and Smith.

The witness referred to the deed and assignment and to the registry
thereof for their terms, not being able to state them accurately, but
stated them as well as he could recollect. That the deed and assign-
ment, or contract, were delivered to witness at this time, and the claims
of his brothers given up to Fowler.
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To 8rd Int. That Luther Laflin handed or sent him the claims prior
to June, 1846. That prior to June, 1846, he rececived from Luther
Laflin, Luther and Matthew’s claims against Fowler, together with an
assignment from Towler to Luther and Matthew Laflin of his claim
against Frink & Walker, which was given them by Fowler, as security
for their claims against him. That he could not state precisely the time
he received the claims from Luther Laflin, but thought it was in 1846 ;
that such assignment was not assigned by L. and M. Laflin to him.

To the 4th Int. That no instrument of security was assigned to him
by Matthew aud Luther Laflin, or either of them.

To the 5th Int. That he could not recollect whether the notes above
mentioned were endorsed or not, nor the dates.

To the 8th Int. That he had no negotiation or consultation with any
one in relation to the purchase of said demands, but the persons men-
tioned in the answer to the 2nd Interrogatory, except counsel who drew
the papers.

To the 9th Int. That one of his brothers, which, he could not say,
first informed him of their claim against Fowler.

To the 10th Int. That he had for many years been acquainted with
Fowler ; that he was in Chicago, Illinois, in 1845, and the real estate in
Chicago, which belonged to, or had belonged to TFrink, Bingham &
Fowler, was pointed out to him by Matthew Laflin and others, and he
saw it; that no onehad told him particularly about Fowler’s ability, that
he could recollect, except that he had been told that he had a good claim
against Frink & Walker for a considerable amount, and that Bingham
informed him of the value of the real estate.

To 11th Int. That at the time of the transaction of June 2,1846, he
did know of the pendency of a suit of said Fowler against said Frink
& Walker, and was told it was for the recovery of Fowler’s interest
in a business in which Fowler had been concerned with Frink & Bingham,
in Illinois, and was informed of this by Charles K. Bingham; that
TFowler showed witness said Frink’s answer in the suit, which he particu-
larly examined.

To 13th Int. That he did take a deed, dated June 2nd, 1846, from
said Fowler, for certain land in Illinois, and that the land was his, subject
to the legal or equitable claim of no one to his knowledge, in any con-
tingency or event.

To 14th Int. That his knowledge of the value of the land was de-
rived from his own observation, and from information of other parties,
and his knowledge of title was derived {rom Charles K. Bingham prin-
cipally.

To 15th Int. That Matthew Laflin did reside in Chicago, and was his
agent in the care of his property ; that he did not consult him as to the
value or title of said property, that he recollected of, except as stated
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in a previous answer ; that the same was shown to witness by Matthew
Laflin ; that he could give no particular reason for consulting him or not
consulting him, except that he was not present at the time of the trans-
action.

To 20th Int. That he could not name the time, nor by whom he was
first informed of the pendency of this suit.

To 24th Int. That he made no contract except the one stated in his
answer to the 2nd Interrogatory.

To 1st Cross-Int. That as to the assignment from Fowler to L. & M.
Laflin, he did not recollect, but thought it was cancelled, and that all
claims they had against said Fowler, to his knowledge, were cancelled
at the time the said deed was made.

To 2nd Cross-Int. That Matthew Laflin has no interest in the lands.
conveyed to him.

The defendant then read in evidence a deed from Charles K. Bingham
and wife, to Williams Fowler, dated June 2nd, 1846, conveying, amoung
other property, all the right, title, interest and estate of said Charles
K. Bingham, in the following described property: ¢ Lots numbers 16, 17
and 18, in Block No. 9, in Fort Dearborn Addition to Chicago, situated
in the city of Chicago, and which was purchased of the government.”
¢ Also, in any other lands of which I am seized, or to which I have title,
in said county of La Salle; mecaning by this deed to quit-claim to said
Fowler, all the interest which I may have in and to any real estate in
said county of La Salle, or in the city of Chicago, which was purchased
by me, or by any firm for me, with which I was connected in business in
said Illinois.”

The defendant then read in evidence a deed from Williams Fowler to
Walter Laflin, dated June 2, 1846, conveying, among other property,
¢« one undivided sixth part of Lots 16, 17 and 18, in Block No. 9, Fort
Dearborn Addition to Chicago, purchased of the government by Frink
& Bingham.” ¢ Also, one undivided sixth part to any other tracts or
parcels of land of which I am seized.” '

The defendant then read in evidence a certified copy of the record
of proceedings in an ejectment suit in favor of Walter Laflin, against
John Frink and Martin O. Walker, from which it appears that said suit
was commenced on the 22nd day of April, 1852, for the recovery of an
undivided one-sixth part of Lots 16, 17 and 18, in Block 9, Fort Dear-
born Addition to Chicago; that there was a trial of said suit on the
18th October, 1853, which resulted in a verdict and judgment for the
plaintiff’ for the premises sued for; that on the 8th day of November,
1853, the above judgment was set aside, and a new trial granted under
the statute, upon the payment of costs. On the 18th day of May, 1854,
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a second trial was had, which resulted in a judgment for the plaintiff,
on the 19th day of May, 1854, for the premises sued for. On the 28th
day of May, 1855, a second new trial was granted, on motion of the
defendants.  On the 6th day of November, 1855, the cause was again
tried, and on the 16th day of January, 1856, a judgment was again ren-
dered in favor of the plaintiff, for the premises sued for.

The delendant also read in evidence a writ of possession in said
gjectment suit, issued July 29, 1856, with the return of the marshal
thereon, from which it appears that the marshal delivered possession of
said premises to Walter Laflin on the 2nd day of October, 1856.

The defendant then read in evidence a bill in chancery, filed by Martin
0. Walker, in the Circuit Court of the United States for the Northern
District of Illinois, on the 5th November, 1852, and which was sworn to
by the said Walker, setting forth, that Walker was the owner in fee
simple of an undivided one-sixth part of Lots 16, 17 and 18, in Block
9, Fort Dearborn Addition to Chicago. That in the winter of 1838 or
1889, Walker, by agreement with John Frink and Charles K. Bingham,
then composing the firm of Frink & Bingham, became a joint and equal
partner with them in the staging business, property and effects, both real
and personal, and so remained up to May 28, 1840, at which time
Walker bought the interest of Bingham in the business. That in the
month of June, 1839, aud after Walker had become a partner of the
firm of Frink & Bingham, the above lots were sold by the United
States at public sale, and purchased by Charles K. Bingham, who took a
certificate of purchase in the name of Frink & Bingham. That said
certificate remained in the hands of Frink, Bingham & Co., up to May
28, 1840, when it passed into the hands of Judge Dickey, of Chicago,
where it remained uatil 1853, when John I'rink obtained possession of
the same, and had a patent issued to Frink & Bingham for the lands
therein described. That the whole of the purchase money paid by
Bingham for said Iots, was furnished to him by Walker, out of his pri-
vate funds for that special purpose, and the certificate of purchase taken
in the names of Frink & Bingham solely as a matter of convenience, and
charges that thereby a resulting trust was created for the benefit of
Walker, and that by virtue thereof he was entitled to a deed of said
lots. :

That on the 28th day of May, 1840, Bingham executed a bill of sale
to Walker, conveying to him all of Bingham’s interest in the firm of
Frink & Bingham, a copy of which is attached to the bill, and that at
the same time it was expressly agreed by Bingham that he would assign
and transfer all of his interest in said certificate to Walker, he having
furnished the money for the purchase of the lands thercin described,
which, for various reasons set forth in the bill, Bingham had never done.



RECORD

PAGE.

281

19
(o2}
N

283

13

That Williams Fowler, in 1840, filed a bill in chancery against Frink
& Walker, claiming one-sixth of all the property, real and personal, of
Frink & Walker, and succeeded in establishing the same. That said
cause was referred to W. H. Brown, to take an account. That Fowler
claimed before the master, and procured him to take an account of one-
sixth interest in said lots. That Fowler then procured Bingham to
convey the premises to him, and he conveyed them to Walter Laflin,
which conveyances were alleged to be without consideration, and with
full notice of all the facts. The bill prayed for an injunction restrain-
ing Laflin from further prosecuting an action of ejectment against Frink
& Walker for the recovery of the premises, and that Laflin might con-
vey the same to Walker.

The defendant then read in evidence a deed from John Frink to
Walter Laflin, dated November 3rd, 1857, conveying the premises de-
scribed as follows, to wit: ¢ Beginning on the south line of Lots 16,
17 and 18, in Block 9, in Fort Dearborn Addition to Chicago, on Ran-
dolph street, at a point 20 feet east of the south-west corner of said Lot
18 ; running thence north, on a line parallel with the west line of said
Lot 18, one hundred feet; thence east, on a line parallel with the north
line of said Lots, 22 feet; thence south, on a line parallel with the west
line of said Lot 18, one hundred feet to Randolph street; thence west,
on the south line of said Lots on Randolph street, 22 feet to the place
of beginning.”

The defendant then read in evidence a bond of Walter Laflin to
Williams Fowler, dated June 2nd, 1846, conditioned that after said
Walter Laflin should have realized from the real estate, the proceeds of
the suit, or the partnership effects assigned to him by Fowler, as here-
after set forth, the full amount of the promissory note secured thereby,
and such sums as said Laflin should have advanced to said Fowler, and
the necessary sums expended in obtaining possession of said property,
or after Fowler should have tendered to said Laflin the balance which
might be due to him for said note and said sums advanced, said Laflin,
or his heirs and assigns, should account with Fowler for any sums re-
maining in his hands, and reconvey to Fowler any of the property
remaining unsold, after such payment or tender—at the foot of which
bond appear the names of Wm. G. Bates and Edw. B. Gillett, as sub-
scribing witnesses, and on the back thereof the following endorsement :

““The within bond of Walter Laflin is this day surrendered to Matthew
Laflin, his attorney, in full satisfaction of the covenants herein contained.
WILLIAMS FOWLER.”
¢ Chicago, October 21st, 1856.”
Also an assignment of Williams Fowler to Walter Laflin, dated June
2nd, 1846, to secure the sum of $2,297.25, due said Laflin from said
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Fowler, and such sums as said Laflin might thercafter advance to said

Fowler, conveying all said Fowler’s right, title and interest in and to
the claim which he then had against John Frink, Martin O. Walker and
Curran Walker, on which claim there was then a suit in cquity pending
against said Frink & Walker, in favor of said Fowler, in the county of
Cook and State of Illinois ; and also all said Fowler’s interest, title and
estate in the copartnership effects of said Frink & Walker, and Fowler,
and to any balance which might be due Fowler as such copartner, and
authorizing said Laflin to demand and receive the same of said Frink
& Walker, to retain so much as might be sufficient to repay the above
amount and such advances as should be made ; and providing that Laflin
should account to said Fowler for any balance that might remain after
deducting actual expenses. Said bond being subscribed by Wm. G.
Bates and Edw. B. Gillett, as witnesses thereto, together with an
endorsement on said assignment cancelling the same, dated October 21,
1856, and signed * WALTER LaAFLIN, by his att’y, Matthew Laflin.”

The defendant then called Wells Laflin, who testified that he knew
William G. Bates and Edward B. Gillett, the subscribing witnesses to
said bond and assignment, and that they resided in Springfield, in the
State of Massachusetts. That he knew the handwriting of said Bates
and Gillett respectively, and that the signatures of said parties, as wit-
nesses to said bond and assignment, were in their handwriting.

The defendant then called G. B. Hinman, who testified that he had
been a book-keeper for Matthew Laflin for the last four years; that the
cancellation of- the foregoing bond is in the witness’ handwriting, except
the signature of Williams Fowler thereto, and that he (the witness) saw
Fowler sign the same; that he knew Walter Laflin’s handwriting, and
that the signature to the bond, purporting” to be signed by him, was in
said Walter’s handwriting ; that Walter Laflin has recognized the can-
cellation, made on the 21st of October, 1856, of both said bond and as-
signment. He recognized the same about two months since. Walter
Laflin has always recognized Matthew Laflin as his agent in all these
suits; that he thinks Matthew Laflin’s appointment, as agent, was in
writing ; that the cancellation of the assignment, as appears on its face,
was made on the 21st October, 1856 ; the handwriting of which was in
witness’ handwriting, except the signature, which is in the handwriting
of Matthew Laflin.

Upon being recalled, the witness testified that on the 21st of October,
1856, Mr. Fowler was settled with in full, and paid by Laflin. At that
time a settlement was had between the parties, of accounts between them
of moneys that had been paid to Mr. Fowler, for which receipts had been
given, and which were then taken up, and a balance was found due to
Fowler, of nearly $1,000, for which Matthew Laflin then gave his note.
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There was to be a deduction from the amount of this note, of some costs
which had not then been paid. Nearly all of it has been settled since—
all, except three or four hundred dollars.

Upon cross-examination, he testified that he was not aware that there
was any unsettled account between Mr. Fowler and Walter Laflin ; that
$600 had been paid on the note, and when the costs were taken out of
it, it would be paid; that he knew nothing of the account, except from
the face of the paper, and could not recollect the itecms; that he could
say that the accounts between Williams Fowler and Walter Laflin were
settled.

The defendant then read in evidence an assignment of the contract
between Walter Laflin and the plaintiffs, by the plaintiffs to Charles C.
Mowry, dated Oct. 1,1856, in which the plaintiffs, for the consideration
of $4,000, assign to Mowry all their interest in the contract, and in the
premises thercby contracted to be sold, subject to the covenants, condi-
tions and payments in said contract mentioned, with power to demand
and receive a deed from Walter Laflin on performance of the covenants.

The defendant then read in evidence an assignment from C. C. Mowry
to Ira Scott, of the contract last mentioned, dated Oct. 9th, 1856, and
in substance and effect the same as the assignment last recited.

The defendant then read in evidence a deed of trust from Charles C.
Mowry to William H. King, dated December 19th, 1856, to secure the
payment of a promissory note, signed by said Mowry, and in favor of
Ira Scott, for $2,557.00, dated October 9, 1856, and payable February
1, 1857 ; said deed conveying *all that part of Lots 16,17 and 18, in
Block 9, in Fort Dearborn Addition to Chicago, bounded and described
as follows, to wit: Beginning on the south line of said lots on Randolph
street, at a point 20 fect east of the south-west corner of said Lot 18 ;
running thence north, on a line parallel with the west line of said Lot
18, onc hundred feet; thence east, on a line parallel with the north line
of said Lot, 22 feet ; thence south, on a line parallel with said west line
of said Lot 18, one hundred feet to Randolph street; thence west, on the
south line of said Lots on Randolph street, 22 feet to the place of be-
ginning ;”” to hold in trust to secure the payment of the above promissory
note, with power of sale upon defaultin the payment thereof. Said deed
also contains covenants of general warranty, and for the payment of all
taxes and assessments during the continuance of the deed.

The defendant then read in evidence the note described in the last
mentioned deed, to which deed reference is had for a description thereof.

The defendant then read in evidence an assignment of the contract
between Walter Laflin and the plaintiffs, by Ira Scott to William Jones,
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dated March 14, 1857, which assignment is the same in substance and
cffect as the assignment of said contract last mentioned.

The defendant then called Ira Scott, as a witness, who testified that
the assignment from Mowry to him was lo secure the payment of the
note mentioned in the deed of trust to William H. King. That after
the maturity of the note, he caused Mowry’s equities to be sold under
the deed of trust, to William Jones, and that Jones declined to take a
deed ; that he thought Mr. Jones said he was a creditor of Mowry;
that Mr. Jones paid him the amount of his debt against Mowry, and he
transferred to him whatever securitics he had ; that Mr. Jones knew all
the facts in relation to the securities at the time he, witness, transferred
them to him, at which time there was due to Laflin, on the contract,
$4,800, which he supposed Jones paid him ; that the assignment to the
witness by Mowry was absolute on its face, and in order to avoid going
in chancery to foreclose the equity, he got a trust deed from Mowry ;
that it was intended that the assignment should be directly to witness,
but it was assigned to Mowry first, and by him to witness on the 9th day
of October, 1856, which was the day on which the whole transaction
was made ; that all the papers passed from Mr. Casey to witness, at his
office.

It was admitted by the parties that $8,800, was the value of the
premises described in the contract of Walter Laflin to the plaintiffs at
the date of the contract, and that the premises were of the same value
at the time therein stipulated for the conveyance of the same.

The plaintiffs then read in evidence the deposition of Matthew Laflin,
taken May 8, 1848, in the suit of Williams Fowler v. Frink and Walker,
in which Laflin testified,

That he and his brother, Luther Laflin, had a claim against Williams
Fowler, for $3,500, specified in two promissory notes, one for $1,568.84,
dated August 27, 1841, and the other for §1,915.88, dated Qctober 26,
1841, and that in order to secure the payment of said notes, Williams
Fowler, on the 26th day of October, 1841, assigned to them all his in-
terest in the firm of Frink & Walker, and-all sums which might be
recovered in the suit of Fowler against them.

That Fowler afterwards, on the 10th day of April, 1843, gave to Luther
and Matthew Laflin his note for $140.85, for the interest on the above
debt. That afterwards, prior to the 2nd day of June, 1856, Luther and
Matthew Laflin sold said claim, together with the security for the pay-
ment of the same, to Walter Laflin, at that time endorsing the note for
$1,568.84,and the note for $140.85; the note for $1,915.88 having heen
before that time paid by Fowler. At the same time, Luther and Matthew
Laflin wrote their names on the back of said assignment in blank, with
the expectation that there would be written over it an acquittance or
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discharge of the same upon a settlement then about to be made with
Fowler.

Afterwards the following discharge was written on the back of said
assignment : ““In consideration of one dollar to us in hand paid by Wil-
liams Fowler, we do hereby acquit and discharge the said Fowler from
this assignment, and reconvey to him all the property herein assigned.
In witness whereof, we have hercunto set our hands and seals this 2nd
day of June, A. D. 1846. * L. and M. Laflin.”

On the day of the date of said acquittance, the said assignment with

. said discharge therecon, and the said Fowler’s notes, then remaining

unpaid, were delivered up to said Fowler. He also testified that he
knew all about the controversy between Fowler and Frink & Walker,
and had been more or less actively engaged assisting Fowler therein.

The court below, on the 5th day of March, 1860, found in favor of
the plaintiffs, and against the defendant, for the sum of $11,231 4%,
damages. The defendant moved for a new trial, and in arrest of judg-
ment.

The motion for a new trial, and in arrest of judgment, was overruled
on the 12th day of March, 1860, and judgment was rendered on the
finding of the court.

On the 22nd day of March, 1860, the defendant prayed an appeal,
which was granted, and he brings the case to this court, and assigns
the following errors:

1st. In the rendition of the judgment for the plaintiffs, and assess-
ing their damages for the amount of the consideration money and
interest paid to Walter Laflin, by the plaintiffs or their assigns, when
such damages ought to have been merely nominal.

2nd. In the rendition of said judgment, assessing the damages as
aforesaid, when the measure of damages should have been the value of
the outstanding title.

8rd. In overruling the motion for new trial, and in arrest of judg
ment.

And for other errors on the face of the record.
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WILLIAM JONES,

Appeal from the Superior
Court of Chicago.
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ABSTRACT OF RECORD.

This was an action of debt commenced by John W. Casey, and Edwin
A. Casey, in the Cook County Court of Common Pleas, against Matthew
Laflin, upon a bond executed by him, dated March 1st, 1856, in the
penal sum of $17,600, with the following condition :

¢ The condition of the above obligation is such, that whereas the above
named John W. and Edwin A. Casey have, on the day of the date of
these presents, contracted for and purchased of Walter Laflin a certain
lot or parcel of land, lying in the city of Chicago, and State of Illinois,
being part of Lots Sixteen, Seventeen and Eighteen, in Block Nine, in
Fort Dearborn Addition to Chicago; for a more particular description
thereof, reference is had to a contract of even date herewith, signed by
said Walter Laflin, and John W. Casey, and Edwin A. Casey; and in
consideration that the said John W. Casey and Edwin A. Casey shall
well and truly pay, either by themsclves, their heirs, executors or assigns,
the sum of eight thousand eight hundred dollars at the time specified in
such contract,

“I do hereby covenant, contract and agree, to and with the said John
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W. and Edwin A. Casey aforesaid, that the premises as described in and
by said contract, intended to be sold them by the said Walter Laflin, are
free and clear of any and all former grants, sales, taxes, assessments and
liens of judgments, or of any kind and nature of lien whatsoever, and
that the said Walter Laflin has a complete and perfect title to the same,
in fee simple, at the time of the date thercof. Now, if the said Matthew
Laflin shall keep and perform the several acts and obligations assumed
herein, or intended so to be, and save harmless the said John W. Casey
and Edwin A. Casey by reason of any former grant, conveyance, lien,
tax, assessment, judgment, or decree, that shall in any way affect their
title to the lot of land so purchased as aforesaid, then this obligation
shall cease and become null and void ; otherwise to be and remain in full
force and virtue.”

The declaration was filed December 81st, 1857, and contains three
counts.

The first count sets out the penal part of the bond, and alleges the
non-payment of the money therein mentioned.

To this count the defendant craved oyer of thc condition of the bond,
and pleaded general performance; to which plea the plaintiffs replied,
setting forth that they paid the sum of $8,800, at the times specified in
their contract with Walter Laflin, and assigned as breaches of the con-
dition of the bond: 1st, that the premises were not, on the 1st day of
March, 1856, nor had they been at any time since, free and clear of any
and all former grants, sales, taxes, assessments, and liens of Jjudgments,
or of every kind and nature of lien whatsoever; 2nd, that Walter Laflin,
on the first day of March, 1856, did not have, nor had he at any time
since, a complete and perfect title to the premises in fee simple, or
any property, possession or title in the same; 3rd, that the defendant
had not kept and performed the several acts and obligations assumed by
him, in the condition of said bond, or any of them; 4th, that the defen-
dant had not kept and performed the several acts and obligations assumed
by him, in the condition of said bond, or any of them; 5th, that the
defendant had not saved harmless the plaintiffs by reason of any former
grant, conveyance, licn, tax, assessment, judgment, or decree, that should
in any way affect their title to the premises, but had wholly neglected
and refused so to do.

To this replication the defendant rejoined, as to the first breach
assigned, that the premises were free and clear of all former grants,
sales, taxes, assessments, and liens of judgments, and of every other
kind and nature of lien whatsoever; and as to the second breach, that
Walter Laflin had a perfect title to the premises in fee simple.

The defendant demurred to the third, fourth and fifth breaches
assigned, which demurrer was confessed by the plaintiffs.
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The sccond and third counts set out the condition of the bond, and
allege that the plaintiffs paid the sum of $8,800, at the times specified in
the contract with Walter Laflin, and assign as breaches: 1st, that the
premises were not, on the first day of March, 1856, no had they been at
any time since, free and clear of any and all former grants, sales, taxes,
assessments, and liens of judgments, or of every kind and nature of lien
whatsoever; 2nd, that Walter Laflin had not, on the first day of
March, 1856, nor had he since that time, had a complete and perfect
title to the premises in fee simple, or any property, possession or title to
the same ; 3rd, that the defendant had not kept and performed the several
acts and obligations assumed by him in the condition of the bond, or any
of them ; 4th, that the defendant had not saved harmless the plaintiffs,
by reason of any former grant, conveyance, lien, tax, assessment, judg-
ment or decree, that should in any way affect their title to the premises.

To these counts the defendant pleaded, as to the first breach assigned,
that the premises were, at the time when, cte., free and clear of all for-
mer grants, sales, taxes, assessments and liens of judgments, and of every
kind and nature of lien whatsoever, and as to the second breach assigned,
the defendant pleaded that Walter Laflin did, at the time when, etc.,
have a perfect title in fee simple to the premises, and that Walter Laflin
did, at the time when, ctc., have property, possession and title in the
premises. To the third and fourth breaches assigned, the defendant
demurred.

The demurrer to the the third breach was confessed by the plaintiffs,
and the demurrer to the fourth breach was sustained by the court.

The cause was tried by the court, February 24th, 1860, and on the
trial the plaintiffs offered in evidence the defendant’s bond, dated
March 1,1856, the condition of which is above set forth. The plaintiffs
also read in evidence a contract, dated March 1. 1856, between Walter
Laflin, of the first part, and the plaintiffs, of the second part, by
which said Laflin ageed to sell and assure to the plaintiffs, by a good and
sufficient deed, with full covenants of warranty, all that part of Lots 16,
17 and 18, in Block 9, in Fort Dearborn Addition to Chicago, described
as follows, to wit: ¢ Beginning on the south line of said Lots, on Ran-
dolph street, at a point 20 feet cast of the south-west corner of said Lot
18; running thence north, on a line parallel with the west line of said
Lot 18, 100 feet; thence cast, on a line parallel with the north line of
said Lot, 22 feet; thence south, on a line parallel with said west line of
said Lot 18,100 feet to Randolph street ; thence west, on the south line
of said Lots on Randolph street, 22 feet to the place of beginning.”
The plaintiffs agreed to pay for the premises $8,800, as follows : $4,000
in cash, (the receipt of which was acknowledged,) and $4,800 in one
year from that date, with interest at six per cent., at the office of George
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Smith & Co., and were to have forty days additional time to make said
payment of $4,800, if they desired it, without interest for said forty
days. The plaintiffs also agreed to pay all taxes and assessments levied
or assessed upon the premiscs subsequent to 1855, and the agrecment
contained a provision that the plaintiffs should forfeit their rights, at the
election of Laflin, in case default should be made in the payment of the
purchase money. This contract was assigned by John W. Casey and
Edwin A. Casey to Charles C. Mowry, on the 1st day of October, 1856,
and by Charles C. Mowry to Ira Scott, on the 9th day of October, 1856,
as collateral security for the payment of a debt. Said Mowry, on the
19th day of December, 1856, exceuted a deed of trust to William H.
King, for the use of Ira Scott, to secure the payment of the same debt,
and, on the 14th day of March, 1857, Ira Scott transferred the contract
and the debt duc to him to William Jones.

The defendant admitted that the plaintiffs had paid, or caused to be
paid, the several sums of money mentioned in said contract to be paid
by them, at the times in said contract specified for the payment of the
same ; and also admitted that the plaintiffs had paid, or caused to be
paid, all taxes and assessments on the premises since the date of the
contract.

The plaintiffs read in evidence a patent from the United States to
John Frink and Charles K. Bingham, dated November 1, 1839, and con-
veying Lots 16, 17 and 18, of Block 9, Fort Dearborn Addition to
Chicago.

The plaintiffs read in evidence a deed from Charles K. Bingham and
wife to Martin O. Walker, dated May 28, 1840, conveying the following
described lots and parcels of land, being in the city of Chicago, all and
the same as purchased from the United States at a late public sale at
Chicago, through the agency of Matthew Burchard, Esq., as per his cer-
tificate, No. 171, for Lots 16, 17 and 18, in Block 9, in Fort Dearborn
Addition to Chicago, reference being had to the plat thercfor, and the
patent or subsequent title issued by the President of the United States
and Secretary of War, reference being had to said certificate of Burchard
as agent, and the said plat and patent for particulars, meaning to convey
all the right and title thus and subsequently obtained, and none other,
to and for the equal and undivided third part thereof.

The plaintifis read in cvidence a deed from John Frink and wife to
Martin O. Walker, dated June 1, 1840, conveying the following described
premises, to wit: ¢ All those certain lots and parcels of land lying and
being in the city of Chicago, described and known as Lots No. 16, 17
and 18, in Block 9, in Fort Dearborn Addition to Chicago, reference

. being had to the certificate of purchase from Matthew Burchard, Egq.,
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No. 171, as agent for the United States, and to the plat and subsequent
title or patent issued therefor by the President of the United States and
Sccretary of War, dated the first day of November, A. D. 1839, as may
appear. The true intent and meaning of this instrument is to convey to
the said party of the second part, all the right, title and interest of the
said party of the first part, in and unto the premises herein described,
excepting and reserving one equal undivided third part of the original
whole thereof.”

The plaintifis then read in evidence a bill in chancery, in favor of
Williams Fowler, against John Frink and Martin O. Walker, filed in the
Circuit Court of Cook county, on the 21st day of November, 1840.

The bill sets forth, that on or about the 1st day of January, 1838,
Charles K. Bingham, John Frink, Samuel G. Trowbridge, and the com-
plainant, entered into copartnership in the business of running stages,
carrying passengers, and transporting the United States Mail. That
the complainant, soon after the formation of the copartnership, paid
into the concern the sum of three thousand dollars in cash, which was
credited to him upon the books of the company ; that Bingham paid into
the concern the sum of sixteen hundred dollars, or thereabouts; that
Trowhridge brought into the business divers horses, carriages, coaches,
and other things he had previously used in the same business, and that
Frink brought into the concern some horses and carriages. That no
written articles of copartnership were entered into, but it was verbally
agreed between the parties, that the complainant should have one-sixth,
Bingham one-sixth, I'rink one-third, and Trowbridge one-third, of the
profits, and that they should share the losses in the same proportion.

The bill sets forth, that the parties carricd on the business until on or
about the month of January, 1839, when Trowbridge sold out his inter-
est to Martin O. Walker, and retired therefrom, and thereupon Walker
came into the firm in the place and stead of Trowbridge. That the
business of the firm was continued by Bingham, Frink, Walker, and the
complainant, until May, 1840, when Bingham sold out his interest
therein to Walker, and retired. That the business was thereafter con-
tinued by Frink, Walker, and the complainant. That no dissolution of
the copartnership had ever taken place, and no settlement of accounts
between the partners had ever been made. That Frink and Walker had
possessed themsclves of all the assets, and had excluded the complainant
from the copartnership, and that during its continuance, in addition to
the horses, carriages, and other personal property, that had been pur-
chased with the funds of the concern, and belonged to it, several lols of
land had been purchased with the funds of the company,and conveyances
laken in the name of Irink and Bingham, generally, and barns, houses
and stables, and that various shops had been erected by and belonged to
the company, and that to all which real and personal property, the com-
plainant was entitled to one-sixth interest.
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The bill prayed for an injunction, and that a receiver might be
appointed ; for a dissolution of the copartaership; for an account; and
for payment to the complainant of any monies that might be found due
to him ; and for general relief.

The bill contains no other description of the real estate in contro-
versy.

The plaintiffs then read in evidence the several answers of John
Frink and Martin O. Walker to said bill of complaint, which were filed
July 9th, 1841, and the complainant’s replication thereto, filed on the
same day.

The answers deny that the complainant was ever a copartner with the
defendants as alleged in the bill ; and while they admit that the copart-
nerships therein mentioned had acquired title to certain lots of land,
they do not describe any of them.

The plaintiffs then read in evidence the decree of the court in said
cause, rendered at the November Term, 1848, adjudging and declaring
that the complainant was and had been a partner as in said bill alleged,
and ordered that the cause be referred to William H. Brown, as a spe-
cial master, to take an account.

The plaintiffs then read in evidence the report of the special master,
filed July 11, 1857. The report finds,

PAID IN. DREW OUT.

John Frink, $4,766.31

Williams Fowler, 3,000.00 $1,487.32

Samuel G. Trowbridge, 14,000.00 16,907.13

Chas. K. Bingham, 1,162.45

Martin O. Walker, 189.39 :
$21,955.70 $19,556.90

That the value of the property of the company, in which was included
Lots 16,17 and 18, in Block 9, Fort Dearborn Addition to Chicago,
was $31,485.50.

And that its liabilities were $13,348.47.

The plaintiffs then called William H. Brown as a witness, who testi-
fied that he was the master to whom was referred the case of Fowler v.
Frink & Walker ; that he made his report in 1850 ; that he commenced
his duties in 1849, and that they continued through that year and ran
into the spring of 1850 ; that he could not speak with certainty as to
the exact time, and that his report was very voluminous, and he made
it in a bound book, which was filed.
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The plaintiffs then read in evidence a decrec of the Circuit Court of
Cook county, in said suit, rendered on the 16th day of July, 1857, which
declares that it appeared to the court that the firm owned in fee simple,
as partnership estate, with other real estate, Lots Nos. 16,17 and 18, in
Block 9, in Fort Dearborn Addition to Chicago, and that the legal title
to the same was, on the 21st day of November, 1840, in John Frink,
Charles K. Bingham and Martin O. Walker, and that the cost of the
same was $3,347, and there was due to the complainant, Nov. 21, 1840,
as his one-sixth interest in said partnership, $1,512.68, for his capital,
and $976.50, for his share of the profits, making $2,489.19 in the
whole.

The decree recites the submission to arbitration between John Frink
and Martin O. Walker, hercafter mentioned, and the award in pursuance
of the same, and the release by John Frink to Martin O. Walker, of his
interest in the subject matter of controversy, and then, by the consent
of the complainant and Martin O. Walker, proceeds to decree that
Walker pay Fowler the sum of twenty-five hundred dollars, in full for
all his claims growing out of said copartnership, and that the complain-
ant release to Walker all the interest which he had in the partnership,
and the property of the same, on the 21st day of November, 1840, and
in case of his neglect to execute such deed, that the same be executed
by L. C. P. Freer, master in chancery. ]

The plaintiffs then read in evidence a deed from L. C. P. Freer, mas-
ter in chancery, to Martin O. Walker, dated Sept. 28, 1857, conveying,
among other property, all the interest which Williams Fowler had in
Lots 16, 17 and 18, in Block 9, in Fort Dearborn Addition to Chicago,
on the 21st day of November, 1840.

The plaintiffs then read in evidence the submission to arbitration,
between John Frink and Martin O. Walker, dated Sept. 9, 1852,
together with an extension of the time for making the award therein
mentioned, dated March 19, 1853, and a further extension of the time
for making said award, dated April 14, 1853.

The plaintifls then read in evidence the award made in pursuance of
said submission, dated April 28, 1853, together with the acceptance and
ratification of the same by said Frink and Walker, dated May T, 1853.

The fourteenth article of the award provides as follows :

¢ We find, from the statements of said Frink and said Walker, that
there is a controversy pending between Williams Fowler and said firm
of Frink & Walker, on account of a claim made by said Fowler to a
certain interest in property and effects in the possession of said firm, and
that the same is in litigation in suits instituted Ly said Fowler and his
assigns or grantees, in relation to the property and effects that consti-
tute the subject of said controversy and litigation, and having in this
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award allowed said Martin O. Walker the sum of $4,000, as an indem-
nification in this matter as between said John Frink and Martin O.
Walker, we do direct, determine and award as follows : that whatever
amount has been or shall be decreed or adjudged against the said Frink
and Walker in favor of said Williams Fowler, and whatever property
or money may be recovered by said Fowler, his assigns or grantees, of
said Frink and Walker, or either of them, growing out of said claim of
said Fowler, shall be paid and borne by said Walker individually,
together with all costs and expenses that may now remain unpaid, and
that may hereafter be incurred by said Frink and Walker, incident
thereto, and growing out of the same, and said Walker shall save and
keep said Irink harmless from all payments and costs growing out of
the same ; and said Martin O. Walker shall be entitled to all benefit and
advantage that has accrued, or may hereafter accrue, to said Frink and
Walker, from said litigation, and to the particular property and effects
constituting the subject of said controversy and litigation ; and said
Frink shall exccute instruments of release and deeds of conveyance of
any interest he may have in or to the said property and effects, within
ten days after the confirmation or acceptance of this award, which said
instruments and deeds shall be acknowledged, and shall contain a relin-
quishment of dower to any and all lands and tenements in controversy
as aforesaid.”

The plaintiffs then read in evidence the deposition of Walter Laflin,
taken August 24, 1848, in the suit of Williams Fowler v. John Frink et
al., in which the said Walter Laflin testified, in answer

To 1st Interrogatory. That he saw Martin O. Walker at Chicago, in
July 1848, but had no acquaintance with him.

To 2nd Int. That prior to the year 1846, his brothers, Luther and
Matthew, had consulted with him relative to recovering a claim they
had against Williams Fowler, and wished him to secure the same ; that
he told his brother Luther he might as well do it himself. He replied,
that he had seen and conversed with Fowler, who promised well, but did
nothing. ~ Witness thought that by request of Luther he agreed to go
to Southwick, Mass., to try to obtain security, where Fowler owned a
house which Luther and Matthew thought would be security for their
claim, or for some portion of it. That witness went to Southwick for
this purpose, and upon inquiry was told the house was under incum;
branee, so as to afford little or no prospect of security ; but while there,
was informed by Fowler and Charles XK. Bingham, that Fowler was
owner of one-sixth of the real estate held by Frink & Bingham, while
they were in business in Illinois. That his brothers, Luther and Mat-
thew, had, before this, proposed to him to purchase their claim against
Fowler, but the proposition was not acted upon at that time, but re-
mained open. That at the time witness was at Southwick, which was
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To 3rd Int. That Luther Laflin handed or sent him the claims prior
to June, 1846. That prior to June, 1846, he received from Luther
Laflin, Luther and Matthew’s claims against Fowler, together with an
assignment from Fowler to Luther and Matthew Laflin of his claim
against Frink & Walker, which was given them by Fowler, as security
for their claims against him. That he could not state precisely the time
he received the claims from Luther Laflin, but thought it was in 1846 ;
that such assignment was not assigned by L. and M. Laflin to him.

To the 4th Int. That no instrument of security was assigned to him
by Matthew aud Luther Laflin, or either of them.

To the 5th Int. That he could not recollect whether the notes above
mentioned were endorsed or not, nor the dates.

To the 8th Int. That he had no negotiation or consultation with any
one in relation to the purchase of said demands, but the persons men-
tioned in the answer to the 2nd Interrogatory, except counsel who drew
the papers.

To the 9th Int. That one of his brothers, which, he could not say,
first informed him of their claim against Fowler.

To the 10th Int. That he had for many years been acquainted with
Fowler; that he was in Chicago, Illinois, in 1845, and the real estate in
Chicago, which belonged to, or had belonged to Frink, Bingham &
Fowler, was pointed out to him by Matthew Laflin and others, and he
saw it; that no one had told him particularly about Fowler’s ability, that
he could recollect, except that he had been told that he had a good claim
against Irink & Walker for a considerable amount, and that Bingham
informed him of the value of the real estate.

To 11th Int. That at the time of the transaction of June 2,1846, he
did know of the pendency of a suif of said Fowler against said Irink
& Walker, and was told it was for the recovery of Fowler’s interest
in a business in which Fowler had been concerned with Frink & Bingham,
in Illinois, and was informed of this by Charles K. Bingham; that
Fowler showed witness said Frink’s answer in the suit, which he particu-
larly examined.

To 13th Int. That he did take a deed, dated June 2nd, 1846, from
said Fowler, for certain land in Illinois, and that the land was his, subject
to the legal or equitable claim of no one to his knowledge, in any con-
tingency or event.

To 14th Int. That his knowledge of the value of the land was de-
rived from his own observation, and from information of other parties,
and his knowledge of title was derived from Charles K. Bingham prin-
cipally.

To 15th Int. That Matthew Laflin did reside in Chicago, and was his
agent in the care of his property ; that he did not consult him as to the
value or title of said property, that he recollected of, except as stated



RECORD
I’AGI%.

236

245

249
253

I/

11

in a previous answer ; that the same was shown to witness by Matthew
Laflin ; that he could give no particular reason for consulting him or not
consulting him, except that he was not present at the time of the trans-
action.

To 20th Int. That he could not name the time, nor by whom he was
first informed of the pendency of this suit.

To 24th Int. That he made no contract except the one stated in his
answer to the 2nd Interrogatory.

To 1st Cross-Int. That as to the assignment from Fowler to L. & M.
Laflin, he did not recollect, but thought it was cancelled, and that all
claims they had against said Fowler, to his knowledge, were cancelled
at the time the said deed was made. i

To 2nd Cross-Int. That Matthew Laflin has no interest in the lands
conveyed to him. g ‘ s

The defendant then read in evidence a deed from Charles K. Bingham
and wife, to Williams Fowler, dated June 2nd, 1846, conveying, among
other property, all the right, title, interest and estate of said Charles
K. Bingham, in the following described property : ¢ Lots numbers 16, 17
and 18, in Block No. 9, in Fort Dearborn Addition to Chicago, situated
in the city of Chicago, and which was purchased of the government.”
¢« Also, in any other lands of which I am seized, or to which I have title,
in said county of La Salle; meaning by this deed to quit-claim to said
Fowler, all the interest which I may have in and to any real estate in
said county of La Salle, or in the city of Chicago, which was purchased
by me, or by any firm for me, with which I was connected in business in
said Illinois.”

The defendant then read in evidence a deed from Williams Fowler to
Walter Laflin, dated June 2, 1846, conveying, among other property,
“ one undivided sixth part of Lots 16, 17 and 18, in Block No. 9, Fort
Dearborn Addition to Chicago, purchased of the government by Frink
& Bingham.” ¢ Also, one undivided sixth pavt to any other tracts or
parcels of land of which I am seized.”

The defendant then read in evidence a certified copy of the record
of proceedings in an cjectment suit in favor of Walter Laflin, against
John Frink and Martin O. Walker, from which it appears that said suit
was commenced on the 2Znd day of April, 1852, for the recovery of an
undivided one-sixth part of Lots 16, 17 and 18, in Block 9, Fort Dear-
born Addition to Chicago ; that there was a trial of said suit on the
18th October, 1853, which resulted in a verdict and judgment for the
plaintiff for the premises sued for; that on the 8th day of November,
1853, the above judgment was set aside, and a new trial granted under
the statute, upon the payment of costs. On the 18th day of May, 1854,
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a second trial was had, which resulted in a judgment for the plamtlﬂ'
on the 19th day of \Iay, 1854, for the premises sued for. On the 28th
day of May, 1855, a second new trial was granted, on motion of the
defendants. On the 6th day of November, 1855, tho cause was again
tried, and on the 16th day of January, 1856, a judgment was again ren-
dered in favor of the plaintiff, for the premises sued for.

The defendant also read in evidence a writ of possession in said
ejectment suit, issued July 29, 1856, with the return of the marshal
thereon, from which it appears that the marshal delivered possession of
said premises to Walter Laflin on the 2nd day of October, 1856.

The defendant then read in evidence a bill in chancery, filed by Martin
0. Walker, in the Circuit Court of the United States for the Northern
District of Illinois, on the 5th November, 1852, and which was sworn to
by the said Walker, setting forth, that Walker was the owner in fee
simple of an undivided one-sixth part of Lots 16, 17 and 18, in Block
9, Fort Dearborn Addition to Chicago. That in the winter of 1838 or
1839, Walker, by agreement with John Frink and Charles K. Bingham,
then composing the firm of Frink & Bingham, became a joint and equal
partner with them in the staging business, property aund effects, both real
and personal, and so remained up to May 28, 1840, at which time
Walker bought the interest of Bingham in the business. That in the
month of June, 1839, and after Walker had become a partner of the
firm of Frink & Bingham, the above lots were sold by the United
States at public sale, and purchased by Charles K. Bingham, who took a
certificate of purchase in the name of Frink & Bingham. That said
certificate remained in the hands of Frink, Bingham & Co., up to May
28, 1840, when it passed into the hands of Judge Dickey, of Chicago,
where it remained until 1853, when John Frink obtained possession of
the same, and had a patent issued to Frink & Bingham for the lands
therein described. That the whole of the purchase money paid by
Bingham for said lots, was furnished to him by Walker, out of his pri-
vate funds for that special purpose, and the certificate of purchase taken
in the names of Frink & Bingham solely as a matter of convenience, and
charges that thereby a resulting trust was created for the benefit of
Walker, and that by virtue thereof he was entitled to a deed of said
lots.

That on the 28th day of May, 1840, Bingham executed a bill of sale
to Walker, conveying to him all of Bingham’s interest in the firm of
Frink & Bingham, a copy of which is attached to the bill, and that at
the same time it was expressly agreed by Bingham that he would assign
and traunsfer all of his interest in said certificate to Walker, he having
furnished the money for the purchase of the lands therein described,
which, for various reasons set forth in the bill, Bingham had never done.
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That Williams Fowler, in 1840, filed a bill in chancery against Frink
& Walker, claiming one-sixth of all the property, real and personal, of
Frink & Walker, and succeeded in establishing the same. That said
cause was referred to W. H. Brown, to take an account. That Fowler
claimed before the master, and procured him to take an account of one-
sixth interest in said lots. That Fowler then procured Bingham to
convey the premises to him, and he conveyed them to Walter Laflin,
which conveyances were alleged to be without consideration, and with
full notice of all the facts. The bill prayed for an injunction restrain-
ing Laflin from further prosecuting an action of ejectment against Frink
& Walker for the recovery of the premises, and that Laflin might con-
vey the same to Walker.

The defendant then read in evidence a deed from John Frink to
Walter Laflin, dated November 3rd, 1857, conveying the premises de-
scribed as follows, to wit: ¢ Beginning on the south line of Lots 16,
17 and 18, in Block 9, in Fort Dearborn Addition to Chicago, on Ran-
dolph street, at a point 20 feet east of the south-west corner of said Lot
18 ; running thence north, on a line parallel with the west line of said
Lot 18, one hundred feet; thence east, on a line parallel with the north
line of said Lots, 22 feet; thence south, on a line parallel with the west
line of said Lot 18, one hundred feet to Randolph street; thence west,
on the south line of said Lots on Randolph street, 22 feet to the place
of beginning.”

The defendant then read in evidence a bond of Walter Laflin to
Williams Fowler, dated June 2nd, 1846, conditioned that after said
Walter Laflin should have realized from the real estate, the proceeds of
the suit, or the partnership effects assigned to him by Fowler, as here-
after set forth, the full amount of the promissory note secured thereby,
and such sums as said Laflin should have advanced to said Fowler, and
the necessary sums expended in obtaining possession of said property,
or after Fowler should have tendered to said Laflin the balance which
might be due to him for said note and said sums advanced, said Laflin,
or his heirs and assigns, should account with Fowler for any sums re-
maining in his hands, and reconvey to Fowler any of the property
remaining unsold, after such payment or tender—at the foot of which
bond appear the names of Wm. G. Bates and Edw. B. Gillett, as sub-
seribing witnesses, and on the back thereof the following endorsement :

¢ The within bond of Walter Laflin is this day surrendered to Matthew
Laflin, his attorney, in full satisfaction of the covenants herein contained.
WILLIAMS FOWLER.”
¢ Chicago, October 21st, 1856.”
Also an assignment of Williams Fowler to Walter Laflin, dated June
2nd, 1846, to secure the sum of $2,297.25, due said Laflin from said
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Fowler, and such sums as said Laflin might therealter advance to said

Fowler, conveying all said Fowler’s right, title and interest in and to
the claim which he then had against John Frink, Martin 0. Walker and

.Curran Walker, on which claim there was then a suit in cquity pending
-against said Frink & Walker, in favor of said Fowler, in the county of

Cook and State of Illinois; and also all said Fowler’s interest, title and
estate in the copartnership effects of said Frink & Walker, and Fowler,
and to any balance which might be due Fowler as such copartner, and
authorizing said Laflin to demand and receive the same of said Frink
& Walker, to retain so much as might be sufficient to repay the above
amount and such advances as should be made ; and providing that Laflin
should account to said Fowler for any balance that might remain after
deducting actual expenses. Said bond being subscribed by Wm. G.
Bates and Edw. B. Gillett, as witnesses thereto, together with an
endorsement on said assignment cancelling the same, dated October 21,
1856, and signed *“ WaLTER LaFLIN, by his att’y, Matthew Laflin.”

The defendant then called Wells Laflin, who testified that he knew

William G. Bates and Edward B. Gillett, the subscribing witnesses to -

said bond and assignment, and that they resided in Springfield, in the
State of Massachusetts. That he knew the handwriting of said Bates
and Gillett respectively, and that the signatures of said parties, as wit-
nesses to said bond and assignment, were in their handwriting.

The defendant then called G. B. Hinman, who testified that he had
been a book-keeper for Matthew Laflin for the last four years; that the
cancellation of the foregoing bond is in the witness’ handwriting, except
the signature of Williams Fowler thereto, and that he (the witness) saw
Fowler sign the same; that he knew Walter Laflin’s handwriting, and
that the signature to the bond, purporting to be signed by him, was in
said Walter’s handwriting ; that Walter Laflin has recognized the can-
cellation, made on the 21st of October, 1856, of both said bond and as-
signment. IHe recognized the same about two months since. Walter
Laflin has always recognized Matthew Laflin as his agent in all these
suits; that he thinks Matthew Laflin’s appointment, as agent, was in
writing ; that the cancellation of the assignment, as appears on its face,
was made on the 21st October, 1856 ; the handwriting of which was in
witness’ handwriting, except the signature, which is in the handwriting
of Matthew Laflin.

Upon being recalled, the witness testified that on the 21st of October,
1856, Mr. Fowler was settled with in full, and paid by Laflin. At that
time a settlement was had between the parties, of accounts between them
of moneys that had been paid to Mr. Fowler, for which receipts had been
given, and which were then taken up, and a balance was found due to
Fowler, of nearly $1,000, for which Matthew Laflin then gave his note.

C—
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There was to be a deduction from the amount of this note, of some costs
which had not then been paid. Nearly all of it has been settled since—
all, except three or four hundred dollars.

Upon cross-examination, he testified that he was not aware that there
was any unsettled account between Mr. Fowler and Walter Laflin ; that
$600 had been paid on the note, and when the costs were taken out of
it, it would be paid ; that he knew nothing of the account, except from
the face of the paper, and could not recollect the items ; that he could
say that the accounts between Williams Fowler and Walter Laflin were
settled.

The defendant then read in evidence an assignment of the contract
between Walter Laflin and the plaintiffs, by the plaintiffs to Charles C.
Mowry, dated Oct. 1,1856, in which the plaintiffs, for the consideration
of $4,000, assign to Mowry all their interest in the contract, and in the
premises thereby contracted to be sold, subject to the covenants, condi-
tions and payments in said contract mentioned, with power to demand
and receive a deed from Walter Laflin on performance of the covenants.

The defendant then read in evidence an assignment from C. C. Mowry
to Ira Scott, of the contract last mentioned, dated Oct. 9th, 1856, and
in substance and effect the same as the assignment last recited.

The defendant then read in evidence a deed of trust from Charles C.
Mowry to William H. King, dated December 19th, 1856, to secure the
payment of a promissory note, signed by said Mowry, and in favor of
Ira Scott, for $2,557.00, dated October 9, 1856, and payable February
1, 1857 ; said deed conveying ¢ all that part of Lots 16, 17 and 18, in
Block 9, in Fort Dearborn Addition to Chicago, bounded and described
as follows, to wit: Beginning on the south line of said lots on Randolph
street, at a point 20 fect east of the south-west corner of said Lot 18 ;
running thence north, on a line parallel with the west line of said Lot
18, one hundred feet; thence east, on a line parallel with the north line
of said Lot, 22 feet ; thence south, on a line parallel with said west line
of said Lot 18, one hundred fcet to Randolph street; thence west, on the
south line of said Lots on Randolph street, 22 feet to the place of be-
ginning ;> to hold in trust to secure the payment of the above promissory
note, with power of sale upon default in the payment thereof. Said deed
also contains covenants of general warranty, and for the payment of all
taxes and assessments during the continuance of the deed.

The defendant then read in evidence the note described in the last
mentioned deed, to which deed reference is had for a description thereof.

The defendant then read in evidence an assignment of the contract
between Walter Laflin and the plaintiffs, by Ira Scott to William Jones,
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dated March 14, 1857, which assignment is the same in substance and
cffect as the assignment of said contract last mentioned.

294 The defendant then called Ira Scolt, as a witness, who testified that
the assignment from Mowry to him was {o secure the payment of the
note mentioned in the deed of trust to William H. King. That after
the maturity of the note, he caused Mowry’s equities to be sold under
the deed of trust, to William Jones, and that Jones declined to take a
deed ; that he thought Mr. Jones said he was a creditor of Mowry ;
that Mr. Jones paid him the amount of his debt against Mowry, and he
transferred to him whatever securitics he had ; that Mr. Jones knew all
the facts in relation to the securities at the time he, witness, transferred
them to him, at which time there was due to Laflin, on the contract,

295 $4,800, which he supposed Jones paid him ; that the assignment to the
witness by Mowry was absolute on its face, and in order to avoid going
in chancery to foreclose the equity, he got a trust deed from Mowry ;
that it was intended that the assignment should be directly to witness,
but it was assigned to Mowry first, and by him to witness on the 9th day
of October, 1856, which was the day on which the whole transaction
was made ; that all the papers passed from Mr. Casey to witness, at his
office.

296 It was admitted by the parties that $8,800, was the value of the
premises described in the contract of Walter Laflin to the plaintiffs at
the date of the contract, and that the premises were of the same value
at the time therein stipulated for the conveyance of the same.

The plaintiffs then read in evidence the deposition of Matthew Laflin,
taken May 8, 1848, in the suit of Williains Fowler v. Frink and Walker,
in which Laflin testified,

That he and his brother, Luther Laflin, had a claim against Williams
Fowler, for $3,600, specified in two promissory notes, one for $1,568.84,
dated August 27, 1841, and the other for $1,915.88, dated October 26,
1841, and that in order to secure the payment of said notes, Williams
Fowler, on the 26th day of October, 1841, assigned to them all his in-
terest in the firm of Frink & Walker, and all sums which might be
recovered in the suit of Fowler against them.

That Fowler afterwards, on the 10th day of April, 1848, gave to Luther
and Matthew Laflin his note for $§140.85, for the interest on the above
debt. That afterwards, prior to the 2nd day of June, 1856, Luther and
Matthew Laflin sold said claim, together with the security for the pay-
ment of the same, to Walter Laflin, at that time endorsing the note for
$1,568.84, and the note for $140.85; the note for $1,915.88 having heen
before that time paid by Fowler. At the same time, Luther and Matthew
Laflin wrote their names on the back of said assignment in blank, with
the expectation that there would be written over it an acquittance or



RECORD

PAGE.

71

17

discharge of the same upon a_settlement then about to be made with
Fowler. ¥

Afterwards the following discharge was written on the back of said
assignment : “In consideration of one dollar to us in hand paid by Wil-
liams Fowler, we do hereby acquit and discharge the said Fowler from
this assignment, and reconvey to him all the property herein assigned.
In witness whereof, we have hereunto set our hands and seals this 2nd
day of June, A. D. 1846. L. and M. Laflin.”

On the day of the date of said acquittance, the said assignment with
said discharge thereon, and the said Fowler’s notes, then remaining
unpaid, were delivered up to said Fowler. He also testified that he
knew all about the controversy between Fowler and Frink & Walker,
and had been more or less actively engaged assisting Fowler therein.

The court below, on the 5th day of March, 1860, found in favor of
the plaintiffs, and against the defendant, for the sum of $11,231 £,
damages. The defendant moved for a new trial, and in arrest of judg-
ment.

The motion for a new trial, and in arrest of judgment, was overruled
on the 12th day of March, 1860, and judgment was rendered on the
finding of the court.

On the 22nd day of March, 1860, the defendant prayed an appeal,
which was granted, and he brings the case to this court, and assigns
the following errors:

1st. In the rendition of the judgment for the plaintiffs, and assess-
ing their damages for the amount of the consideration money and
interest paid to Walter Laflin, by the plaintiffs or their assigns, when
such damages ought to have been merely nominal.

2nd. In the rendition of said judgment, assessing the damages as
aforesaid, when the measure of damages should have been the value of
the outstanding title. ‘

3rd. In overruling the motion for new trial, and in arrest of judg
ment.

And for other errors on the face of the record.
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