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SUPREME COURT,
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Jameson & Morse, Printers, 14 La Salle St., Chicago.

SUPREME COURT OF ILLINOIS,

April Term, A. D. 1S61.

JAMES L. JOHNSON, ApxiNisrraTor, &c., )
I

DEFENDANT,
ads. L Lrror to Jo Daviess Co.

SEMELE SHORT ET AL,
PraINTIRYS.

POINTS FOR DEFENDANT IN ERROR.

I.

We deem it sufficient to say, that the Bill of Complaint sets out fully
and truly the facts entitling the complainant to the relief prayed for, and
decreed by the Court. The statements of the bill are shown to be correct.
The answer itself is suflicient to establish the claim of the complainant, for
although it attempts to set up a defence, and abounds in denials and allega-
tions, yet it is evident from its admissions and statements that there is no
just defence.

When Semele Bloomer took the deed of the property she took it in trust
for the estate. When she gave the deed to the creditors, dated 15th Oct.,
1851, she intended to thereby convey this property. When she resigned as
administratrix, she and all others interested supposed she had conveyed this
property. The pretence that she originally took the title for her own use, or
was to hold it as an equivalent for her dower right inlother property, is all
an afterthought of herself or of her advisers, and is not supported by a parti-

cle of proof.

IT.

But the counsel for the PI'ff in error say “ she obtained a discharge from the
Probate Court, and such discharge is conclusive.” A discharge from what ?
The order says, ¢ from further exercise of her oftice as such administratrix.”
She is not discharged from surrendering any property remaining in her




hands, or under her control, which belonged to the estate. She did not pro-
duce or surrender in Court the property remaining in her hands, but merely
the evidences of it. Whatever property may have remained in her hands at
the time of such discharge would still belong to the estate, and would go to
the administrator de bonis non.

II1.

The counsel for the PPff in error say the decision of the Probate Court is
conclusive until reversed, and cite a long list of authorities. Conclusive of
what? The Probate Court never decided that this property belonged to Se-
mele Bloomer, or that she should hold it for her own use. No such claim
was made b§, her. It never decided that she should hold as her own what-
ever property of the estate remained in her possession, or to which she had
the title. But the points and authorities of the counsel seem to take it for
granted that some such order was made.

The decree of the Court below does no injustice to the PIff in error, but it
should have gone further and have directed a conveyance by her unto the
purchaser, so as to clothe him with the legal title. ot tcire. aa e o Cou T
MM'
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= mdle e FARWELL & SMITH,

Attorneys for Appellee.







STATE OF ILLINOIS,
SUPREME. COURT,
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Jameson & Morso, Printers, 14 La Sallo 8t., Chicago.

SUPREME COURT OF ILLINOIS,

April Term, A. D. 1S61.

JAMES L. JOHNSON, ApMINISTRATOR, &GC., )
DEFENDANT, |

~ads. L Error to Jo Daviess Co.
SEMELE SHORT ET AL, |
PLAINTIFFS. J

POINTS FOR DEFENDANT IN ERROR.

[ e

We deem it sufficient to say, that the Bill of Complaint sets out fully
and truly the facts entitling the complainant to the reliet prayed for, and
decreed by the Court. The statements of the bill are shown to be correct.
The answer itself is suflicient to establish the claim of the complainant, for
although' it attempts to set up a defence, and abounds in denials and allega-
tions, yet it is evident from its admissions and statements that there is no
Jjust defence. ;

When Semele Bloomer took the deed of the property she took it in trust
for the estate. When she gave the deed to the creditors, dated 15th Oct.,
1851, she intended to thereby convey this property. When she resigned as
administratrix, she and all others interested supposed she” had ¢ouveyed this
property. The pretence that she originally took the title for her own use, or
was to hold it as an equivalent for her dower right in other property, is all
an afterthought of herself or of her advisers, and is not supported by g parti-

cle of proof.

I1.

But the counsel for the PI'ff in error say “ she obtained a discharge from the
Probate Court, and such discharge is conclusive.” A discharge from what ?
The order says, “from further exercise of her office as such administratrix.”
She is not discharged from surrendering any property remaining in her




hands, or under her control, which belonged to the estate. She did not pro-
duce or surrender in Court the property remaining in her hands, but merely
the evidences of it. Whatever property may have remained in her hands at
the timeof such discharge would still belong to the estate, and would go to
the administrator de bonis non.

III.

The counsel for the PP'ff in error say the decision of the Probate Court is
conclusive until reversed, and cite a long list of authorities. Conclusive of
what? The Probate Court never decided that this property belonged to Se-
mele Bloomer, or that she should hold it for her own use.. No such claim
was madeDy her. , ‘It never decided that she should hold as her own what-
ever pl‘operi:y of the estate remained in her possession, or to which she had
the title. JBut the points and authorities of the counsel seem to take it for
granted th#f some such order was made.

The decree of the Court below does no injustice to the PI'ff in crror, but it
should have gone further and have directed a conveyance by her unto the

purchaser, so as to clothe him with the legal title. o& wun cab T, Cou T

FARWELL & SMITH,

Attorneys for Appcllce.







Jameson & Morse, Printers, 14 La Sallo St., Chicago.

SUPREME COURT OF ILLINOIS,

April Term, A. D. 1S61.

JAMES L. JOIINSON, ApyuNisrrator, &c.,
DEFENDANT,

|
ads. & Lrror to Jo Daviess Co.
|

SEMELE SHORT rr AL,
PLAINTIFFS. J

POINTS FOR DEFENDANT IN ERROR.

I.

We deem it sufficient to say, that the Bill of Complaint sets out fully
and truly the facts entitling the complainant to the relief prayed for, and
decreed by the Court. The statements of the bill are shown to be correct.
The answer itself is suflicient to establish the claim of the complainant, for
although it attempts to set up a defence, and abounds in denials and allega-
tions, yet it is evident from its admissions and statements that there is no
Jjust defence.

‘When Semele Bloomer took the deed of the property she took it in trust
for the estate. When she gave the deed to the creditors, dated 15th Oct.,
1851, she intended to thereby convey this property. When she resigned as
administratrix, she and all others interested supposed she had conveyed this
property. The pretence that she originally took the title for her own use, or
was to hold it as an equivalent for her dower right in other property, is all
an afterthought of herself or of her advisers, and is not supported by a parti-

cle of proof.

IT.

But the counsel for the PI'ff in error say “ she obtained a discharge from the
Probate Court, and such discharge is conclusive.” A discharge from what ?
The order says, from further exercise of her office as such administratrix.”
She is not discharged from surrendering any property remaining in her




hands, or under her control, which belonged to the estate. She did not pro-
duce or surrender in Court the property remaining in her hands, but merely
the evidences of it. Whatever property may have remained in her hands at
the time of such discharge would still belong to the estate, and would go to
the administrator de bonis non.

I1T.
9

The counsel for the PI'ff in error say the decision of the Probate Court is
conclusive until reversed, and cite a long list of authorities. Conclusive of
what? The Probate Court never decided that this property belonged to Se-
mele Bloomer, or that she should hold it for her own use. No such claim
was made by her. It never decided that she should hold as her own what-
ever property of the estate remained in her possession, or to which she had -
the title. But the points and authorities of the counsel seem to take it for
granted that some such order was made.

The decree of the Court helow does no injustice to the PI'f in error, but it
should have gone further and have.directed a conveyance by her unto the
purchaser, so as to clothe him \\uh the legal title. 4 e caah TS, Coe T

7= A e A ‘}t MQ ’Lwﬁwj_
FARWELL & .SDHTH

Attorneys for Appellee.







Jameson & Morso, Printers, 14 La Sallo St., Chicago.

SUPREME COURT OF ILLINOIS,

April Term, A. D. 1S61.

JAMES L. JOHNSON, AbpMINISTRATOR, &C., )
DEFENDANT, |

ads. Lrror to Jo Daviess Co.

SEMELE SHORT ET AL.,
PLAINTIFFS.

POINTS FOR DEFENDANT IN ERROR.

I.

We deem it sufficient to say, that the Bill of Complaint sets out fully
and truly the facts entitling the complainant to the relief prayed for, and
decreed by the Court. - The statements of the bill are shown to be correct.
The answer itself is sufficient to establish the claim of the complainant, for
although it attempts to set up a defence, and abounds in denials and allega-
tions, yet it is evident from its admissions and statements that there is no
Jjust defence.

When Semele Bloomer took the deed of the property she took it in trust
for the estate. When she gave the deed to the creditors, dated 15th Oct.,
1851, she intended to thereby convey this property. When she resigned as
administratrix, she and all others interested supposed she had conveyed this
property. The pretence that she originally took the title for her own use, or
was to hold it as an equivalent for her dower right in other property, is all
an afterthought of herself or of her advisers, and is not supported by a parti-
cle of proot.

IT.

But the counsel for the PI'ft in error say ¢ she obtained a discharge from the
Probate Court, and such discharge is conclusive.” A discharge from what 2
The order says, ¢ from further exercise of her oftice as such administratrix.”
She is not discharged from surrendering any property remaining in her




hands, or under her control, which belonged to the estate. She did not pro-
duce or surrender in Court the property remaining in her hands, but merely
the evidences of it. Whatever property may have remained in her hands at
the time of such discharge would still belong to the estate, and would go to
the administrator de bonis non.

II1.

The counsel for the PI'ff in error say the decision of the Probate Court is
conclusive until reversed, and cite a long list of authorities. Conclusive of
what? The Probate Court never decided that this property belonged to Se-
mele Bloomer, or that she should hold it for her own use. No such claim
was made by her. It never decided that she should hold as her own what-
ever propgrty of the estate remained in her possession, or to which she had
the title. But the points and authorities of the counsel seem to take it for
granted that some such order was made.

~

The decree of the Court below does no injustice to the PIff in error, but it
should have gone further and have directed a conveyance by her unto the

purchaser, so as to clothe him with the legal title. &< s ~< aath P, CounTC
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Z= e FARWELL & SMITH,

Attorneys for Appellce.







Jameson & Morso, Printers, 14 La Salle 8t., Chicago.

SUPREME COURT OF ILLINOIS,

April Term, A. ID. 1S61.

)

JAMES L. JOHNSON, ApxunistraTor, &c.,
DEFENDANT,

SEMELE SHORT =zr AL,

)
I

ads. L Lrror to Jo Daviess Co.
: |

PrLAINTIFFS.

POINTS FOR DEFENDANT IN ERROR.

I.

We deem it sufticient to say, that the Bill of Complaint sets out fully
and truly the facts entitling the complainant to the relief prayed for, and
decreed by the Court. The statements of the bill are shown to be correct.
The answer itself is sufficient to establish the claim of the complainant, for
although it attempts to set up a defence, and abounds in denials and allega-
tions, yet it is evident from its admissions and statements that there is no '
just defence. ;

When Semele Bloomer took the deed of the property she took it in trust
for the estate. When she gave the deed to the creditors, dated 15th Oct.,
1851, she intended to thereby convey this property. When she resigned as
administratrix, she and all others interested supposed she had conveyed this
. property. The pretence that she originally took the title for her own use, or
was Lo hold it as an equivalent for her dower right in other property, is all
an aftcrﬁnought of herself or of her advisers, and is not supported by a parti-

cle of proof.

IT.

But the counsel for the PI'ff in error say ¢ she obtained a discharge from the
Probate Court, and such discharge is conclusive.” A discharge from what 2
The order says, ¢ from further exercise of her office as such administratrix.”
She is not discharged from surrendering any property remaining in her




hands, or under her control, which belonged to the estate. She did not pro-
duce or surrender in Court the property remaining in her hands, but merely
the evidences of it. 'Whatever property may have remained in her hands at
the time of such discharge would still belong to the estate, and would go to
the administrator de bonis non.

ITI.

The counsel for the PI’ft in error say the decision of the Probate Court is
conclusive until reversed, and cite a long list of authorities. Conclusive of
what? The Probate Court never decided that this property belonged to Se-
mele Bloomer, or that she should hold it for her own use. No such claim
was made by®fer. It never decided that she should hold as her own what-
ever propertyef the estate remained in her possession, or to which she had
the title. Butthe points and authovities of the counsel seem to take it for
granted that some such order was made.

The decree of the Court below does no injustice to the PI'ff in error, but it
should have gone further and have directed a conveyance by her unto the
purchaser, so-as to clothe him with the legal title. ot @~ aak Z4t;, oo
T Crnean o o7 G Ccam TR ”'Q)/‘(&.
FARWELL & SMITH,

Attorneys for Appelice.
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STATE OF:.ILLINOIS, SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, 1861.

SEMELE SHORT and 1
FREDERICK H. SHORT, |
impleaded, &c., |

V8. rli’rror to Jo Daviess County.
l

JAMES L. JOHNSON, Adm’r.
of’ the estate of
JAMES BLOOMER, deceased. |

ABSTRACT OF RECORD.

Tur Bill in this case charges that James Bloomer died Nov. 27, 1850 5
that his widow Semele was appointed Administratrix Nov. 30, 1850 ; that
she so acted till Dec. 23d, 1851, when she resigned and the County Court
accepted lier resignation ; that on the 23d of February, 1852, the Com-
plainant, James L. Johnson, was appointed Administrator de donis non,
and so remained till filing of the Bill. That the deceased, at the time of
his death, owed about $£0.000 ; that the estate is insolvent and not suffi-
cient to pay one-fourth part of said debts ; that $36.000 of this indebt-
edness is due one 8. C. March, of New York City ; that at the time of
the death of' Bloomer, Hugh McFarland owed said Bloomer ; that on the

IO OT APHTAT DG 1591y the Administratrix; Semele; compromised and

settled with McIarland, and being selected and chosen as a snitable per-
son for that purpose, took a conveyance from him to “Semele Bloomer,
Administratrix of James Bloomer, deceased,” of the N. E. fr. qr. of Sec.
2,T. 28, R. 1 W. of 4th P. M., in discharge of the debt.

The deed is made an exhibit, and is a warranty deed in the ordinary
form, with an expressed consideration of $3.000, excepting from his cov-
cnants, a Deed of Trust given by said McIFarland to said James Bloomer,
an attachment proceeding in favor ot Henry Corwith, on which a sale of
said land has been made, and a certificate of purchase issued to Corwitl,
and all tax titles and taxes due.

The Bill further alleges, that when Semcle so took this title, she took it
in Trust for his estate—that the deceased in his lifetime, paid all the consid-
erations—that this deed was in payment of McFarland’s debt to the de-
ceased—and that she was a naked trustee for the estate and creditors.

It also alleges, that on the 22d of October, 1849, McFarland executed
to the said James Bloomer a Deed of Trust, to secure the payment of
money and the performance of certain acts to be performed by McFarland
for Bloomer, and that it was this debt and their acts that were compro-
mised and settled by the conveyance of McFarland to said Semele of said
land, which was also in this Deed of Trust with other lands. This Deed
of Trust is made an exhibit. That shortly after the execution of said
deed, from McFarland-to her, and being about to resign as aforesaid, she
did, on the 15th of October, 1851, by deed convey to Daniel F. Smith,




2

Page of Rec.Tomes Carter, N. Corwith, William I Snyder and Jobn J. Anderson,

10.

11.

13.

together with each and all of the creditors of Bloomer’s estate, in propor-
tion to t.heu' J'fzspectxve debts against Esmd estate, all the right, title, interest
and claims of every name, nature, kind and degree which she had in and
to, or in any way growing out of said estate, including her dower in
the same for the expressed consideration of $7.000.

This deed is made an exhibit, and is a full conveyance of all her inter-
est in all real or personal estate and choscs in action, etc., of the estate.

The Bill alleges that it was the intention of said Semele to vest all her
interest in this estate in the various creditors, and to relinquish whatever
claim she had, but that this deed was inoperative and void and passed
nothing, for the reason that the grantees are not properly named, their
interest is not properly set out, nor is there any description of any par-
ticular kind of property set forth in the deed.

That the estate has never received any henefit from said conveyance to
said Semele, nor has any of the creditors received any amount whatever,
for any of the property conveyed by said deed. Nor is it possible that
said estate should e benefitted thereby ; because the ouly lands which
she had title to, belonging to said estate, was the land heretofore men-
tioned, which Complainant insists did not pass to said creditors by this deed.

That Complainant, at the August Term, 1852, of the Jo Daviess Circnit
Court, applicd for a sale of the real estate ot the deceased, for the pur-
pose of paying the debts of’ Bloomer, deceased ; and that the lane herc-
tofore deseribed was included in his petition amongst other lands.

That the Court ordered a sale of the lands in the petition described.

On the 18th of October, 1852, the above described land was sold at the
Administrator’s sale to Alexanaer Frear.  THe Administrator’s decd 18

an exhibit. It contains a large quantity of land, and shows that the land
in controversy (the N. E. qu. of Scc. 2, T. 28, R. 1) was sold for §3.400.

That Bloomer was not seized of the land, and had no title which could
be sold by the Administrator. That the title was in Semele, as a naked
trustee for the creditors, and that no title passed to I'rear. That the Ad-
ministrator was advised by Counsel—that he had a right to sell, and
thoughtso when he sold, but that lie is now satisfied that he was mistaken,
and that his deed to Frear is of no avail or effect.

The Bill here again charges, that Semele is a naked trustec; that the

Jand was taken in payment of a debt duc from McFarland to deceased,

and that this i3 the only interest she has in it.

It is also alleged that the estate is insolvent ; that all the personal and
real property has been applied to the payment of debts against the estate,
cxcept the lands above described, which belong in equity to the creditors, and
should be sold, and the proceeds applied to paying their debts; that said
Semele-claims to be the absolute owner, and refuses to execute her Trust
and to sell and apply the proceeds for the benefit of the estate.

That the creditors are prevented from getting, and the Administrator

ying them all the indebtedness due them, without a proper sale of
ngs to the estate.

d with Frederick H. Short ; that James

from pa
said land, which equitably belo

That said Semele has intermarrie
T. Bloomer is an infant gon of the deceased.
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Pageor Ree.  Prayer for answer, (the oath waived,) and for a deerce that the land he-

14,
15.

16.

43.

44.

46.

47,

longs to the cstate; that said Semele took it in trust, ete., as a naked
trustec ; that her decd of October 15, 1851, passed no title to the grant-
ecs ; that it it did, that the land may be declared to be held by the grantees
in trust for the creditors, and that the same be ordered to be sold for the
benefit of said creditors.

That the Administrator's deed, from Complainant to Lrear, may be
declared void, and that nothing passed under ¢, and for other and further
relief] ete.

The Answer of Frederick . Short and Semele Short, late Semelc
Bloomer, admits that Bloomer died intestate, leaving said Semcle his
widow, and James an infant eon ; that she took out letters ot administra-
tion ; that she acted till December 23, 1851 3 and that she then resigned,
and that the resignation was accepted.

States : That on her resignation and before the same was aceepted, she
fully settled up with and accounted for all her goods, chattels, rights,
credits and effeets of every name and kind, coming to her hands, custody
or control, as such Administratrix, and that she was fully released and
discharged by the Court from the administration of the estate. The An-
swer assuming the form of a piea, then sets up as a bar to the relief
sought, an adjuication ot the County Court of Jo Daviess, sitting as a
Probate Court.  The record of said County Court is set forth in the words
and figures following :

#23d Dee., 1851.
In theﬁ])?étt"g[fg(SI]L(EI«;E;:?]?@ST E Resignation cf Administratyiz.

In this case, the Adwinistratrix of the estate having given notice as
required DY 1aw in sucl cases, as-appears satistactory to rthe Coutt, tenders
her resignation as such Administratrix in writing to the Court.  And
having made and rendered a complete settlement of all matters in her
hands, as snch Administratyix, up to this date. and having delivered into
Court all evidences of pfoperty, papers, money and choses in action (with
her expenses) belonging to said estate: It is ordered by the Court that
said Administratrix be discharged from farther exercise of lier office, as
such Administratrix.”

Defendants then aver : That after her resignation and discharge, the
Complainant was appointed Administrator de bonis non ; that his anthor-
ity extended to the goods and chattels of' the intestate unadministered
and to debts due and unpaid ; tiat he has no power or anthority to call
on the former A dministratrix to account for any part of the estate sold,
converted or wasted, and that he is not the proper party to be Complain-
ant in this case.

Resuming the form of an answer, it is admitted that Complainant was
appointed Administrator as alleged.

That Bloomer died largely in debt, as charged ; that McFarland owed
Bloomer at the time of his death ; that said Semele did, as Administra-
trix, by the direction and under authority of the Probate Court, compro-
mise and settle with McIFarland ; that said compromise and settlement
was reported to and accounted for to said County Court, in the due ad-
ministration of said estate.
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Pageor mee. ' Lhat McFarland and wife did convey said land to her, by the name of

" 4. “Semele Bloomer, Administratrix of the estate of James Bloomer, dec’d ;”

that this was merely a description of the person ; that the deed was

made to convey the land to her ; that she did not take the title in trust

for the creditors, but as and for her own property ; that she was not chosen

or selected by any one for any purpose, as stated, nor did she take it ex-

cept as a purchaser, for her own use, and not in trust, and she claims the

premises as her own—denying all trusts. Admits that she took the title

from McFarland, under said deed ; and that ehe compromised and settled

with McFarland, as she had a right to ; and that she has fully accounted

to the Probate Court for her acts and doings, in making the compromise

and settlement ; and that on a full settlement, she was discharged and
released, and her acts and settlements approved and affirmed.

Denies that the title was taken in trust, or that the consideration for
said conveyance was wholly furnished by James Bloomer in his lifetime,
or that said Semele was a naked trustee tor the estate and creditors.

That there was a Deed of Trust from McFarland ef we to decased,
embracing the above and other lands and premises ; that said Semele
settled and compromised with McFarland, and released and discharged
the Deed of Trust; that this was done by the advice of the Judge of
Probate ; that the scttlement and compromise was approved by the Court,
and the procecds duly accounted for to said Court by said Semele.

That no title passed to said estate by said Trust Deed, but said property
was sold by the Sherift of Jo Daviess, under a judgment and execution
having a prior lien to the Deed of Trust; and under said sale, Henry
Corwith took & certificate of purchase as the purchaser, and duly assigned

—Alieenme o vaid SBemclo for a good and euticient consideration 5 and that
the same was never redeemed by McIFarland or any judgment creditor,
by means wherceol” and under the deed from MeIfarland et wa, a title was
vested in said Semele.

That tn October, 1851, said Semele became desirous ol resigning her
oftice of Administratrix. At the time ot the death of Bloomer, he was
largely engaged in the lumber business in Wisconsin, owned real and
personal estate worth some $60.000 with his partner, Daniel 1Y, Smith, now
surviving, and some $45.000 in personal property in St Louis, which had
been administered on in Missouri by one Edwards.  All the Wisconsin
property was in the hands of said partner.  Under the laws of Wisconsin
and Missouri, she was entitled to dower in said real and personal property.

Bloomer died scized of valuable real estate in Jo Daviess County, in
which she had a Right of Dower. Wishing to resign and be discharged,
and the surviving partner and the creditors wishing to obtain her Dower
interest, so that the property might be sold not subject to it, she exvented
the deed set forth as an exhibit.

Denies expressly, that the land described in the Bill was intended to be
embraced in the transfer, but the same was then, and is now, held as her
absolute property, as a consideration in part for her release of her interest
in the cstate. And such was the expectation and understanding.

That by reason of said conveyance Dy said Scmele, and by virtue of
the decrec of the Comrt for the sale by the Administrator, the lands of
which Bloomer died seized were sold discharged of Dower, and the pro-
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Pageornec,ceeds of the sale divided among the creditors; and that it would be =
fraud upon the purchaser and upon said Semele to grant the relief Com-
plainant asks for.

Admits that it was the intention of Semele to vest all the interest she
bad in the estate of Bloomer in the grantees mentioned in her deed.

Lxpressly denies, that it was intended to convey her interest in the land
described in the Bill.

Aftirms that the deed did pass her Dower and all other interest she had
in the estate of her husband. Assuming the form of a plea, it is set up
by it, that the Complainant, as Administrator de donis non, filed his peti-
tion for a sale of the lands of which Bloomer died seized, to pay debts.

On the hearing of the Administrator’s petition to sell, the Administra-
tor offered in evidence the deed of said Semele, to show that she had
released the Dower. The Court ordered a sale of the lands including the
Dower interest so released ; and that the Administrator did sell and con-
vey the land discharged of Dower ; that the Administrator received the
proceeds of the sales of said real estate and accounted to the Probate
therefor. The money arising from the sale, including the Dower interest,
was distributed among the creditors of the estate who had proved up their
demands. Defendants plead these proceedings, and that Complainant is
estopped from maintaining his Bill.

The Answer then denies, that the estate never derived any benefit from
the deed ; and states that the property sold for more on account of the
Dower having been released than it would otherwise have done; and
insists that the Dowerinterest in a large and valuable real estate did pass
and the creditors of the estate had the benefit of it.

Tb 3 admitted; that no intorcst in: tho lnud in controversy pnsscd, and
it is claimed that there was no inteution that it should.

It is admitted that said estate continues largely indebted ; that the per-
sonal property may have been sold ; that the order to sell real estate was
obtained. That the property of said Semele was included ; and denied

that the proceedings divested her of any interest in the land which she
owned in her own rights, not conveyed by said release.

That the land in controversy and various other lots and tracts were sold ;
that Alexander Frear purchased largely at the sale, and among other
property bought that in controversy, for about $3.500, and took a deed for
it ; that the amount of Frear’s purchase was paid to the Complainant and
by him distributed among the creditors of the estate.

It is also adumitted, that Frear got no title to the land in coniroversy ;
that the Administrator and Frear supposed Frear got an interest ; that
the Comp:ainant may be now satisfied that he had no authority, and that
Frear got no title. Insists that the Administrator is not the proper party
to bring the Bill. ' ‘

Marriage with Short admitted, and general traverse in relation to mat-
ters in Bill not admitted or denied.

It is alleged that one Sherman obtained a judgment against Frear for

$10,133.33 ; that execution had been issucd and levied on the lands in the

* Bill described ; and that they have been advertised for sale under the
execution ; and that Frear has since conveyed the land to Sherman.
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Pageor ec.  To this pleading, a general replication, treating it as an answer, is filed.

61,

63.

66.

67.

93.

94,

There is also a replication to this plea, which is that it is no answer to
the Bill and no defence thereto ; and that Complainant has the right to
prosecute his suit.

The decree is that the N. E. qr. of Sec. 2. T. 28, R.1, was taken by said
Scmele, while acting Jas Administratrix,,in payment of the McFarland
debt to deceased, and conveyed to her by McFarland in payment thereof ;
that she is a naked trustee ; that she has never accounted to the Court of
Probate, nor to the estate, for the MeFarland debt, with which the land
was purchased ; that Bloomer’s estate is insolvent ; that the title and in-
terest of said Semele Short, S. C. March, Daniel F. Smith, James Carter,
Nathan Corwith, John Anderson, William H. Snyder and James T.
Bloomer, and the other Defendants in said Bill, excepting the said Alex-
ander Frear, in and to said lands, be sold by said James L. Johnson in the
same manner and upon the same terms, ete., as in case of Administrators’
sales, and that Johnson is authorized and empowered to make good and
sufficient deeds, and to apply the proceeds of the sale to the payment of
the debts of the estate according to law, and make report of his actings
and doings in relation to said sale to the County Court. Thatsaid Semele
Short and Frederick H. Short be debarred from exercising any control
over said lands by virtue of said deed from McFarland ; that she toolk
the Jands as a naked trustee for the benefit of the estate; that having
claimed the land in her own right, and having failed to perform her duty
us trustce, that she be removed and discharged fromn acting further as
such ; that the Complainant procecd to sell and convert said trust estate
into money, as herein hefore decrced.

That this Bill be dismissed as to said Alexander Frear.

Taox Birr or Exceprions contains the deed from McFarland to Semele
Bloomer—the Administrator’s deed to Alexander Frear—the deed or
release from Semele Bloomer to Daniel F. Smith and others—the Deed
of Trust from Hugh McFarland to James Bloomer—the deposition of
Hugh McFarland, who testifies that hie owed Bloomer at the time of his
decease between $3.000 and $5.000 ; that he has paid said indebtedness
in full. In the fall of 1849, the debt was about $5.000, and a Trust Deed
was given to secure it in October, 1849. A portion of the debt had been
paid at the time of Bloomer's death—cannot tell exactly how much.
After the death of Bloomer, I settled with his widow as Administratrix ;
and agreed to convey to the Administratrix, or the legal representatives
ot Bloomer, the land in said decd, situated in Jo Daviess County. Also,
to quit-claim his interest to the land described in the Deed of Trust, as
situated in Jowa County, Wisconsin, and to pay $450. She, as the rep-
resentative of' Bloomer, agreed to relinquish and satisfy all claims and
demands growing out of the business between witness and Bloomer, or
out of or created by the Deed of Trust; and, also, to satisfy all clains on
the land described in the Deed of Trust, situated in Columbia County,
Wisconsin, known as the Van Winter farm. Witness executed deeds for
the lands mentioned to Semele Bloomer, and took from her an agreement
to release him and the Van Winter farm upon the payment ot the $450.
This money witness paid to D. F. Smith, Bloomer’s partner, and took from
him a receiptin full and a release or conveyance of said Van Winter farm.
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Pageorrec. Made the conveyance mentioned in Bill, as Exhibit A, for the considera-
" tion as alrcady explained. This deed, that of the land in Towa County,
Wiscousin, and the $450, were in full discharge of the debt due from him

_ to Bloomer deceased, which had accrued before his death.

Witness made the Deed of Trust ; at this time he owed Bloomer and
gome other persons. Bloomer assumed his debts to the others, and to
secure his debt to Bloomer, so incurred, the Deed of Trust was given.

The property in dispute was encumbered by a judgment obtained by
Henry Corwith against witness, and was sold on execution prior to the
date of the decd from him to said Semele. Bloomer redeemed fyom the
sale and charged him the amount of the redemption money, and this was
included in the amounts for which the witness finally settled with the

estate of Bloomer.

Richard Seal testified that he'was Clerk of the Probate Court, and that
tho estate of Bloomer was largely inselvent, there being some $21.000 yet

remaining unpaid.

This was all the evidence on the part of the Complainant.

The Defendants introduced the inventory of Bloomer’s estate, which
contains to the amount of about $20.000 real estate, $10.800 chattels,
$9.723.99 debts due the deceased, etc.—some stated to be good, and some
doubtfuly ond somo ns nccounts o St. Louis concorn.—That-part of itin
relation to the land in controversy is a3 follows : “The North fractional
quarter of Section 2, in Town 28, Range 1 West, containing one hundred
and fitty-four and five one-hundredths acres, purchased at Sheriff’s sale
May 1, 1850, by Henry Corwith. Certificate assigned, Angust 28,1851.
On the same land there is held by the estate a Deed of Trust, given by
. McFarland, October 22d, 1849, to secure the fulfillment of a certain
contract and the payment of certain advances made said McFarland,
$3.000.”

The Defendants then gave in evidence the order and judgment of the
Probate Court, a copy of which may be found on page third of this Ab-

stract.

The Defendants then introduced all the reports of said Semele in regard
to her administration, as Administratrix of said estate. Then follow the
administration accounts of said .Administratrix—one under date of Nov.

. 3d, 1851, and two of the date of Dec. 23d, 1851. It appears from these

. accounts that the Administratrix has received in addition to the amount
realized from the sale of the personal property, of persons indebted to
said estate, $3.084.59, but it does not appear from whom ; and she is
charged by the Court with it. There is the following statement at the
end of her account of Dec. 23d, 1851 : “The undersigned A dministratrix
of the estate of James Bloomer, deceased, would respectfully submit the
above statement, by which it will appear, that on the 22d of December, the
total amount of assets that came into her hands was $15.236 21.”
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Pageof Ree. That by the above statement it wiil appear she has made payments by
order of Court, and for which she has filed the vouchers amount-
ing 0.1k sl oo S LR A G $9.088 19
Goods on hand, and ready to be delivered to the Court
Notes, debts and accounts uncollected, ready to be delivered to
the Court '

$15.236 21

All of which is most respectfully submitted, and she prays she may be
released and discharged from the further administration of said estate.
SEMELE BLOOMER, Administratrix,
GALENA, Dee. 23, 1851. By J. J. CRUIKSHANK, Atty.

The following order of the Court was also introduced in evidence, under
date of November Sth, 1851: ' :

In the matter of the Hstate of oo R :
JAMES BLOOMER, dec'd. } Administratriz’s Leport.

Now, at this day, the Administratrix of said estate malkes report of her
actings and doings in said estate, with vouchers accompanying said report
in full. Tt is ordered that said report be accepted and filed, and that she
bo credited with the same, as per vouchers, amounting to $889.47, to said

. estate ; and at the same time, make a report that she has received thesum
of $3.084.59 of divers persons indebted to said estate, in addition to the
sale bill. It is ordered thatsaid Administratrix be charged with said sum
of $3.084.59 in addition to said estate, as per report.

Also, the following order, under date of December 22, 1851 :

In the matter of the Estate of | .7, e e
JAMES BLOOMER, e, | Order of Distribution.

This order reciting that Administratrix has reported at the late term
$3.084.59 cash on hand, directs her to pay the creditors whose claims bave
been allowed, thirty per cent. of the claims so sllowed. Complainant
objected to these reports, and the order of the Court discharged her.
Objection overruled.

The petition of James L. Johnson, Administrator de bonzs non, to sell
real estate to pay debts, is introduced in evidence.

The petition alleges a deficit of personal assets—a large amount of debts
still due. States that Bloomer died seized of real estate. Several other
parcels of real estate and the land in controversy are described in the peti-
tion asland of which Bloomer died seized. It is also alleged in the petition,

. that Semele Bloomer executed the deed to Daniel . Smith e? al, and the
deed is made an exhibit ; and it is alleged that thereby she relinquished
and quit-claimed, and forever discharged the estate from all her claims,
demands and Right of Dower, to all the lands of which Bloomer died
seized ; and that she does not claim any interest either as Dower or
otherwise. :
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Pageorrec.  The order of sale by the Court was then introduced. All the lands in
" 140 the petition deseribed, or so much thereof as may be necessary to pay
the debts of said James Bloomer, are ordered to be sold. There is no

allusion to the Right of Dower of said Semele in the order.

The report of sale was then introduced. Some of the lands were sold
Barrows and some to Alexander Frear. Frear hought several pieces, and
among them the land in controversy, viz: the N. E. fr. qr. Sec, 2, T. 28,
183 1l )

The Administrator’s accounts, or reports of Johnson, Administrator, to
to the Probate Court, and the order of distribution of the Court, showing
the distribution of the proceeds of the sale of real estate, including the
$3.400 bid by Frear for the land in controversy, viz, said N. E. fr. qr. of
Sec. 2, T. 28, R. 1, ete., were introduced in evidence.

This being all the evidence, the Court rendered the decree heretofore
mentioned. {See page sixth of this Abstract.) :

ERRORS ASSIGNED.

1st. The Court erred in rendering the decree for the Complainant.
2d. The Court errzd in not dismissing the Bill as to Plaintiffs in error.

3d. The Court erred in finding against the Plea, setting up the adjudi-
cation, settlement and discharge of the Administratrix, by the Probate
Court.

4th. The Court crred in finding against the Plea, setting up the order
of the Circuit Court, to sell the property in dispute. The sale and distri-
bution of the proceeds to the creditors, by the Complainant.

5th. The equitable interest of the estate, if any, passed to Frear, and,
he should have been the Complainant, not the A dministrator, Johnson.

6th. The decree of the Probate Court discharging said Semele on her
settlement and resignation, should have been held conclusive that she had
accounted for the McFarland debt.
LELAND & LELAND axp M. Y. JOHNEON,
Lor Plaintiffs in Error.
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POINTS AND AUTHORITIES.
5 £

The Probate Court had jurisdiction to make the settlement with the
A dministratrix, and discharge her.

The Record of the Probate Court, showing a final settlement, and ac-
counting ¢n full for everything in her hands, as Administratrix, was
conclusive on the parties in this suit, until reversed. ;

12 1lls. R., 173. 23 Miss., (1 Cush.,) 189 and 195.

‘Where the judgment of a Court, having jurisdiction, is offered in evi-
dence, its correctness is presumed as to all the facts which appear of
record.

9 Geo. R., 117, 244, 362. 18 Geo. R., 526.
1 Seldon, N. Y., 497. ° .
3 Obio R., (N. 8.,) 494. 4 Ohio R,, (N. S.,) 508.

The Plea filed was a full answer to the Complainant’s Bill, and if
proved, was conclusive on the Complainant, in this suit.

The judgment of the Probate Court, in the adjudication, settlement,

and discharge of an Administratrix ¢s,.as a plea, a bar, and as evidence,
conclusive between the parties and privies, unless appealed from.
Wales vs. Lyons, 2 Mich., (Gills.,) 276.

On the Bill filed by Complainant, the Circuit Court had no power to
go-behind. the adjudication ot the Probate Court. It was not-opon for
examination in this proceeding.

3 Gil. R,, 626. 18 Georgia R., 346.

This Bill is not filed for an account, or to re-examine the settlement and
adjudication of the Probate Court, on the ground of fraud, accident or
mistake. But the Decree of the Circuit Court, says: “She kas never
accounted to the Probate Court, nor to the Estate for the McFarland debt,
with which the land was purchased.” When her Inventory shows she re-
turned it to the Probate Court, as a Deed of Trust against the land in
dispute, to secure a debt of $3.000 due the estate from McFarland.

(See Inventory on page 106 of Record.)

The judgment of the Probate Court, discharging her, says = “Having
made and returned a complete scttlement of all matters in her hands, as
such Administratriz, up lo date, and having delivered into Cowrt all evi-
dences of property, papers, money and choses in action (with her expenses)
belonging to said Estate” 1t is ordered that she be discharged, ete.

Here the matter was directly before the Probate Court for adjudication,
reported as part of the assets of the Estate, and on a “complete settlement
of all matlers in her hands as Administratriz.” The Court having the
jurisdiction, finds she has so accounted and surrendered up everything,

and discharges her.
Searls vs. Scott, 14 S. & M., 94.
Stevenson vs. Phillips, 1 N. J., 70.

This judgment of the Probate Court we insist is conclusive, and the
Plea setting it up is a bar.
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The judgment of the Probate Court, discharging the Administratrix,
iroplies it was made on proper evidence, and that every prerequisite, to
entitle her to her discharge, has'been performed, and is conclusive unless
attacked’ for fraund.

Stubblefield vs. McRaven, 5 S. & M., 130.

The Circuit Court could not re-examine and adjudicate on the settle-
ment made with the Probate Court, under the Bill filed, the settlement
was not before the Court. The Court was not authorized to find the facts
it did—without a {ull examination of all the matters before the Probate
Court—on a Bill filed tor that purpose.

A question tully tried at law, must be regarded as res adjudicata, not
to be reviewed in Chancery, without an allegation of fraud, in obtaining

the judgment.
Triplett va. Gill, 7, J. J. Mar., 432.

0 1

The Bill alleges on page 12 of Record—

That all the real and personal property has been applied to the pay-
ment of debts, “cacept the lands in dispute, which belong in equity to the
ereditors, and should be sold, and the proceeds applied to pay their debts.”
‘W hile the plea scts up the order of Court, on the application of the Com-
plainant to sell the lands in dspute. The sale and disribution by lhim of
the proceeds to the creditors of the Estate.

This, we insist, is an estoppal in equity, and should have been found )

for Defendants.
1 Gil. R..104. Steph. P, 219. 8 Missonri R., 188.

3 A K. Marskall, 280. Gould’s Pl., 46, 343.

The Record and Decree virtnally makes the Complainant say :  “ILhave
sold the land for its value to Frear, under the order of the Circuit Court,
made him an Administrator’s deed, transferring the interest Bloomer’s
estate had in it; and have distributed the money to the creditors, under
an order of the Probate Conrt. I was mistaken ; I now ask the Court to
let me sell and distribute the proceeds again to the creditors. As to Frear,
he is dismissed with his Administrator’s deed—there is no decree against
him. He acquired nothing under the sale for his $3.400. The creditors
were not entitled to the money, so paid them. I now ask, as Z am better
informed, to sell the land again and distribute the proceeds, (not to pay
Trear,) but to the creditors.”

This Administrator, at least, looks to the inferest of these creditors, if
not to the rights of others.

ITT.

Whether the proceeds of the land were accounted for or not, by the
Administratrix, on the settlement with the Probate Court. Theland was
sold by Complainant, for its, value, under the order of the Circuit Court,
and the proceeds distributed to the creditors. The estate has received the

benefit of it, and has no right to complain.
: g b 2 Gil. R., 414.
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Can the Court say from the Record, it has not been accounted for.
What étem was allowed to the Administratrix on the settlement with the
Probate Court? Iere was asurviving partner to be consnlted—a Dower
interest relinquished—an allowance to the widow—with expenses ot ad-
ministration to be passed on.

We insist, as shown by the evidence, that the McIfarland debt was fully
accounted for by the Administratrix in the settlement with the Probate
Court.

It was inventoried as a debt due the estate from McFarland, sccured
by a Deed of Trust.

It was satisfied and discharged, on McFarland's deeding to her the Jand
in disputeand the Iowa County land, and his paying to Smith, the survi-
ving partner, $450. Then it was assets, received by the Administratrix.
How was it accounted for?

Tn the order of the Probate Court, (on page cight of Abstract,) under
date of November Sth, 1851, she makes a full report, and returns vouchers
into Court for $889.47, as paid by her, which are allowed. And also
reports $3.084.49 as collected by ler in addition to the sale bill 5 this is
charged to her. On the 22d of December, 1851, the Court orders a dis-
tribution of this money, and on the next day, the 23d ot December, she
makes a final report, and on @ full and complete. settlement of everything,
she is discharged. Iow stands her account then ?

' (See final Report, on page cight of Abstract.)
«Whole amount of assets that came into her hands L ST
«Paid by order of Court, on vouchers returned. , .$9.088 19
Goods surrendered to the Court 622 95
«Notes and debts uncollected, returned to Court.. 5.525 07 $15.236 21

When the McEFarland debt was paid, it was assets in her hands, and
embraced in the above report, which was before the Court when the set-
tlement was made.

Before the judgment of the Probate Court will be reversed, the Court
will examine the whole settlement, (which is not before the Court.) A
single item of an Administratrix account cannot be iinpeached and singled
out as the foundation of a suit. It mustbe a settlement of the whole

subject.
Ward vs. Turner, 7 Ired. RR.

Iv.

The Administratrix was the widow of deceased, and as such entitled to
Dower in the personal property. It was the duty of the Probate Counrt,
on making settlement, to make her a proper allowance. The whole mat-
ter was directly before the Court, with the MeceTFarland debt returned as
assets of the estate ; the difference between  the indebtedness of McFar-
land and the price of the land paid to the surviving partner. It is not
probable, with the Court, a surviving partner and creditors, all interested,
this item would be overlooked, pm'ticulur]y-when the judgment says she
has fully accounted for everything in her hands as Administratrix.




13

Where an Administrator has failed to return an inventory, or where he
has converted property of an estate to his own use, he is liable on his bond;
equity will not interfere in such cases.

Edmundson vs. Roberts, 2 How. (Miss.) 822.

If an Administrator has received payment of a debt due the estate in
lands or lumber, and has accounted for the debt to the estate, on a full
settlement with the Probate Court, an Administrator de donis non, cannot
persue the property in her hands ; heirs or creditors might on a proper
case.

W

An Administrator de donzs non, represents the estate not administrated.
He cannot call on a former Administrator to account for any part of the
estate sold, converted, or wasted by him—heirs and creditors may.

1 Gill. &I, 270. Neale vs. Hagthorpe, 3 Bland., 551.
Rowan vs. Kirkpatrick, 14 Ills., 1. Turney vs. Newhall, 14 Ills., 338.

A I

The Complainant has no interest. Ie is not the party to bring this suit.
The Bill should be dismissed.

“The 'Rccord shows she released her Dower inall the lands DEIOOgING
to the estate. The Complainant, as Administrator de bonis non, asked
the Court tosell the lands divested of her Dower ; sold not only what the
estate had, but sells the lands in dispute, and distributes the proceeds.
Then turns around, and not only repudiates his own acts, but undertakes
to defeat his own grantee by revoking his own deed. And all this, that
he may again sell and distribute the proceeds to the creditors. Certainly,
he should be a favorite with them.

This Decree is rendered on the hypothesis that the Defendants were
bownd to show—outside of the judgment of the Probate Court—that the
McFarland debt was included in the settlement. Weinsist the judgment
of the Probate Court is our shield until fraud is shown in obtaining it—
it is conclusive.
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