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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ADRIAN VAN WINKLE and

MARGERY VAN WINKLE 1—Appcal From Heny,

vS.
SOPHIA GROZE.

Tmis was an action on the case for slander, commenced by ap-
pellee vs. appellant, March 23d, 1859.

Declaration in usual form. .

Affidavit filed and leave to plaintiff to prosecute as a poor
person.

Sept. 29, 1859, amended narr. filed; words charged, ‘Sophia
Groze is a whore.”

Plea of justification, that plaintiff was a whore, &e.
Replication to the country.

Trial ; verdict for plaintiff for $3,000. Motion for new trial
overruled.

Defendants, at the trial, claimed the right under the issue to
open and close the case. The Court ruled that the plaintiff had
the right to open and close, to which ruling defendants then and
there excepted.

Plaintiff called Phelip Ott, who testified that he had known
plaintiff six years; that she is between 18 and 19 years old,
never been married. Plaintiff has lived at Yorktown, Ioop
Pole Grove, and Geneseo, in this State ; her mother is living—

xresides with her son in Yorktown.

Plaintiff asked the witness this question,—* What are the pe-
cuniary circumstances of the plaintiff and her mother ?” to which
the defendants objected. The Court overruled the objection and
defendants excepted. Witness answered, she is a poor widow
and they are poor folks. Plaintiff has always worked for a living.

Whitfield Sanford testified that defendants were worth $15,000
or $20,000.

Alfred W. Perry testified that defendants ave worth $12,000 or
$15,000.

Hattie Sayres testified,—I heard defendant, Margery Van
Winkle, say two or three wecks ago, at Mr. Robert Cherry’s
house, in conversation with Mrs. Cherry and others, that it would
be no job to prove plaintifl to be what she had called her. She
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the defendants objected when it was offered. The objection was
overruled and defendants excepted.

Plaintiff rested.

Defendants called Robert Cherry, who testified that at a party
at his house, in December previous, he found plaintiff and a man
named Brundige in bed together, in a bed-room adjoining the
room where they were dancing, and that he ordered them out of
the room and locked it, and that they then went up stairs; and

Abraham Phelps, who testified that on the same occasion he
followed the plaintiff and Brundige up stairs, saw them get into
bed together, and that they had sexual intercourse, and that
Michael Cryle and Laurence Cherry were with him at the time.

Michael Cryle and Laurence Cherry testified to the same thing
as Phelps.

Geo. Layland testified that he had seen plaintiff at night, from

11 to 2 o'clock, in different parts of the town, with different men.

David Anderson testified that he saw plaintiff and Brundige
lying on the ground together, 50 or 60 feet from Cherry’s house,
on the night of the party spoken of by the other witnesses.

Laurence Cherry testified to same as Abraham Phelps, and in
addition that he had sexual intercourse with plaintiff on the way
home from the party.

Plaintiff called Aaron Brundige, who expressly contradicted
the testimony of defendants’ witnesses, so far as he was concerned.

Plaintiff s counsel asked witness this question,—Are the state-
ments of Laurence Cherry and Michael Cryle, or any or either
of them, in respect to your being in bed with plaintiff up stairs
at Robert Cherry's true ?

To which defendants objected. The Court overruled the nb-
jection, the defendants excepted.

The witness answered,—They are not in any respect. Plain-
tiff’s counsel then asked this question,—Did you ever at any
time, in Robert Cherry’s house or out of and about it, have ill3
cit intercourse with the plaintifl; or take any improper liberties
with her? Defendants’ counsel objected to the question. The
Court overruled the objection, defendants excepted. Witness
answered,~—I never did.

The witness testified to a history of the occurrences at the
dance spoken of by the other witnesses.

Plaintiff introduced Wim. Seibel, Mrs. Ann Eliza Seebel, and
AMiss Hattie Sayers and Frank Edgecomb, who each testified that
they were at the dance spoken of, and whose testimony tended
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54 to corroborate the testimony of Brundige as to the occurrences

of the evening.

This was all the testimony.

The Court, at the request of plaintiff, instructed the jury as
follows :

1. The words “you are a whore,” spoken by a person of a
woman, are by law made actionable, and the law implies malice
in the speaking thereof, and an intention that they should be
believed.

2. By the pleadings in this case, the defendants admit the
speaking of the words charged in the plaintiff’s declaration, and
the law entitles the plaintift’ to recover damages therefor in this
action, unless the words so spoken are proved to the satisfaction
of the jury to be true.

3. In this case the jury will find a verdict for the plaintiff,
unless they are satisfied, from the evidence, that the plaintiff is
a whore ; and it is not incumbent on the plaintiff to prove the
malice of the defendants, nor actual damage to the plaintiff.-—
The law in such case presumes the existence of hoth malice and
damage, unless the words are true.

4. A witness may be impeached by his appearance on the
stand, by inconsistencics and contradictions in his testimony, by
the improbability and unreasonableness of his statements, by the
interest he manifests in the case, and by his manner of testifying,
as well as by contradictions by other witnessess, or proof of ge-
neral bad character.

5. If the jury ave satisfied that a witness has in his-testimony
made any wilful misstatements, the jury may disregard his whole
testimony.

6. It is for the jury to determine the credibility of witnesses,
and in determining it they may consider the relation of such
witnesses to the parties or cither of them, their conduct on the
stand, the probability or improbability of their statements and
their comparative means of knowledge of the facts of which
they testify, as well as contradictions by other witnesses. And
in this case, if the jury believe that the statements of any of the
witnesses are unworthy of credit, by reason of the unreasonable-
ness and improbable character of such statements, or by the
contradictions in their own testimony or in the testimony of
other witnesses, the jury have a right to disregard all such state-
ments, notwithstanding the character of such witnesses may not
have been proven by other witnesses to be bad.

7. In this action the jury may rightfully consider the pecu-
niary circumstances of the defendants in fixing the amount of
plaintiff s damages, which damages the jury may find by way of
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8. If the jury believe from the cvidence, that the defence in
this case is false, and fabricated by a conspiracy to which the
defendant is a party or privy, or that the original slander has
been since repeated, they may consider those circumstances or
either of them in aggravation of the plaintiff’s damages.

To the giving of each of which instructions the defendants ex-
o te}
cepted.

The defendants asked the Court to instruct the jury as follows:

1. Under the issue made by the parties in this case, it is not
necessary for the defendants to prove that the plaintiff was a
common prostitute at the time of the speaking of the words
charged in the plaintiff’s declaration, but they are only required
to show that she had been guilty of fornication prior to the time
of the speaking of said words.

2. Fornication by an unmarried female person is the having
illicit carnal intercourse with a male person, and one single act
of the kind is suflicient to constitute fornication.

3. If the jury believe from the evidence, that the plaintiff had
been guilty of fornication in a single instarnce, prior to the time
of the speaking of the words as alleged in the plaintiff’s decla-
ration, then the jury should find for the defendants.

7. Whenever a witness is contradicted by other credible wit-
nesses upon material facts, such as his never lying upon a bed in
a bed-room with the plaintiff; that he was never so lying, either
covered up or otherwise; that he was sleeping an hour, or any other
material facts, such copntradiction tends to diséredit his whole
testimony.

And modified the following instruction asked by defendants,
to wit:

5. To sustain the defendants’ plea of justification and make
out a full and perfect defence to this action, it is not necessary
that they should prove by positive testimony that the plaintiff
had been guilty of fornication prior to the time of speaking th
words as alleged in the plaintiff’s declaration; but if the jury
are satisfied by circumstantial evidence that such had been the
case, then they should find for the defendants.

By striking out the words, “ had been guilty of fornication,”
therein contained, and substituting therefor, the words “was a
whore.” To the refusal of the Court to give said 1st, 2d, 3d,
and Tth instructions, and modifying the Tth instruction, the de-
fendants at the time excepted.

The jury found a verdict for the plaintifl' for 3,000
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The defendants moved in arrest of judgment for a new trial.

Court overruled the motions severally, and defendants except-
ed at the time.

Assignment of Errors.

And now come the said appellants, by Knox, Fustace, and
Reed, and say that in the record and proceedings aforesaid, and
in the rendition of the judgment aforesaid, there is manifest
error, in this, to wit:

1. The Court erred in refusing to the plaintiff the right to
open and conclude the case, under the issue in the case.

2. The Court erred in receiving improper testimony offered
by plaintiff.

3. The Court erred in refusing competent and proper evidence
offered by defendants, to be received.

4. The Court erred in giving the first instruction asked for by
plaintiff.

5. The Court erred in giving each of the instructions asked
by plaintiff severally.

6. The Court erred in refusing to give each of the instructions
asked by defendants, which were refused.

7. The Court erred in modifying defendants’ 5th instruction.
8. The Court erred in overruling the motion for a new trial.

9. The Court erred in overruling the motion in arrest of judg-
ment.

10. The Court erred in rendering the judgment aforesaid, in
manner and form aforesaid.

POINTS MADE BY APPELLANT'S.

1. The defendants had the affirmative of the issue, and had
the right to open and close the case.
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When the Defendant has the affirmative of the issue, he has
the right to open and close the case.

Latham vs. Selkerk, 11 Texas, 314.
Lunter vs. Ayers, 15 B. Monroe, 217.
LEdelen vs. Edelen, 6 Maryland, 288.
Seavy vs. Dearborn, 19 N, . 351,
Daves vs, Mason, 4 Pick. 156,

Goodtitle vs. Braham, + Tenn. R. 407,
1 Stark Ev. (5 Am. Ed.) 367, 368
Sawryer vs. Merrick, 6 Pick. 478.
1 Chitty PL (6 Am. Ed.) 539.

Daviess vs. EFvans, 7 Car. & P. 63.
Rawlins vs. Desborough, 8 Car. and . 321.
dLiambert vs. Hall, 9 Car. and P. 506.
Lole vs. Rogers, 2 M. and Rob. 287.
Smith vs. Masters, 1 Car. and M. 58.
Chapman vs Emden, 9 Car. and P, 712,
Cooper vs. Wakely, 3 Car. and P. 474,
Steinkeller vs. Newton, 9 Car. and P, 313.
Harnett vs. Johnson, ib. 206.

Oottor vs. James, 3 Car. and P. 505.
Burrell vs. Nicholson, 6 Car. and P. 202,
Jackson vs. Heskietk, 2 Stark. 518,
Modges vs. Holder, 3 Camp. 366,
Aston vs, Perles, 9 Car, and P. 231.
Tucker vs. Tueker, M. and M. 536,
Corbitt vs. Corbitr, 3 Camp. 368.
Brooks vs. Rut‘)'{l, 7 Pick. 94.
Fuith vs. MeIntyre, T Car. and P. 44.
Lees vs Hoffstadt, 9 Car. and P. 599
Warner vs. Haines, 6 Car. and P. 666,
Barker vs. Maleolm, T Car. and P, 101,
Alills vs. Oldy, 6 Car. and P. 728,
Brigham vs. Stanly, 9 Car. and D. 374.
Notton vs. Barton, 1 M. and Rob. 578.
Rowe vs. Underkill, M and Rob. 440,
Absalom vs. Beawmont, M. and Rob. 441,
Lewis vs. Wells, T Car. and P, 221.
Ihudson vs. Brown, 8 Car. and P 774
Sandford vs. ITunt, 1 Car. and P. 118.
Lacon vs. Higgins, 3 Stark. 178.

Yenson vs. Lee, 2 B, and P. 331.
Llee vs. Yales, 1 Car. and P, 323.
Lewles vs. Neale, T Car. and P, 262,
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- The plaintifl’ had no right to give testunony showing the
1)CC11111‘11) circumstances of pLuntlﬂ s mother.

3. The questions asked the witness, Blundloc, and objecte
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4. The first instruction asked by plaintiff was clearly wrong. /

The w 01ds were not actionable unless they were false, and that
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The 5th instruction is Wrong. ' ; Z 7

The Court erred in refusing the 1st, 2d, and 3d instructions,
and in modifying the 5th instruction.

The motion for a new trial should have been sustained. The
evidence sustained defendants’ plea.
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STATE OF ILLINOIS, ss

IN THE SUPREME COURT AT OTT AW A,
r
Of the QJYJL«.,() e Termy, 1. 1. 186 |

B m k)

APPEAL FROM PEORIA.

‘”t I VI T

Judgment below for Appellee  for . J-}_ ’S{,& and costs.
Certificate of Judgment and Appeal.

STATE OF ILLINOIS,
PEORIA COUNTY,

I, ENOCH P. 5},%;\):, (K‘/l\e)rk of the Cirenit
Court within and for said county, do hereby certify that at the_ VU i TCl‘llh

A. D. 18 !90 of the said Circuit Court, \\ ( A ]
SR s, “’&CWL"\ . €0) XCA/W U SRM
\

recovered by the consideration t]mroot, a ‘]ud{:ment against \aom\'\d \\)m[mcw

for the sum ot ’f]"_Ql'\\ _CYL}LL, R N N A A T
Dollars qnd% ccnt~, and costs of suit &na.nd..a.f_ﬂ.w—im'

Heorsuwp-oi v
wantss and that thel(up(m to wit, on the tu,{\_‘ yr (l.u of pﬁ@ﬂ)ﬂ-_

A D. 18 LQ() the said _

O wh@dm«) e b A e

prayed an appeal from s said ]ndnmont to the Supreme Court of said State, which was allowed
by said Court on fili ng lmmlgpmslmnt to the statute in such case made and provided, in the

penal <um of Lok L@R) 'LAMV\_C_I\L({, AN iy Dollars, with
A jJL% l ol m*wﬁm Counh LM
\W\)\\ o TQM uJ L 4 _4,;.

withif Mﬁ dals next after the date las IS Aml I du hele fmther cer| nf‘\

. _da) st lﬁuo=.u|d
. Sl . s
that within the ime go limited, to wit, on the_ }5 v 5&5 ik (,t‘_g \h;'\ﬂ, Oler

A. D18 (20 _ the said appellant  filed in my office an appeal bond, in all things according to
the order of said court and the statute atoresaid therefor, thereby perfecting said appeal.

Witness 111\}5]1411(1 i the seal of said Court, at Peoria,

this o / é\; SO = VR &, N s (116

elu A. D. 15 @)

kot LC’(D/”// /;///x/

Cn‘ctu! (,‘lul LPeoria County.

/(( "",{: ////}(‘ \\C/u




MOTION TO DISMISS APPEAL, &C.

— e 4D e TE— -

Upon the filing of the foregoing certiticate of the judgment of the said Circuit Court in the
above entitled cause, and of the perfecting of an appeal therefrom by the said appellants, the
appellees aforesaid move the said Supreme Court here to dismiss said appeal for that the said
appellant ha”Z not lodged in the oftice of the Clerk of said Supreme Court an anthenticated
copy of the record of the judgment atoresaid appealed from, as the law requires, &c. And

the said appellees pray damages pursuant to the statute in consequence of the delay occasioned

c// % /{,//,(},;c///géw

Counsel for Appellees.

by such appeal, &c.
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