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STATE OF ILLINOIS,

IN' THE ‘SUPREME COURT, THIRD GRAND DIVISION.

ALBERT G. MOREY anp
JAMES N. SMART,
APPELLANTS,
VS, /
HENRY V. BEMIS,

APPELLEE.

APPELLANTS’ POINTS AND AUTHORITIES.

It

There is a fatal variance between the contract declared on and that
offered in evidence. The legal import and cffect of the instrument are
‘not truly deseribed in the declaration.

The declaration is for ¢ Canada™ barley. No other description is
) I
given. Vide Record, pages 2 to 12.

The contract offered in evidence is for “1500 bush. barley,” (*same
as 1500 bush. previously delivéred”). There is nothirg in the declara-
tion to show what is meant by Canada barley. We iust resort to the
evidence for all the information we have upon this point. Downer, a

_witness-for-plaintiftzin_the Court below, said: “Canada barley is so
< called because it comes from Canada.  One year ago all the good barley
“came from Canada. We usually get our best barley fromm Canada.”
John Limb, a witness for defendants, said: I called it [the barley in
«controversy] prime barley. Such barley is sometimes called Canada
“barley, and sometimes prime barley.”

This is the substance of the testimony on the part of plaintiff and
defendants in the Court below, as to what is meant by “Canada barley.”
If the description “ Canada” barley,in ‘he plaintiff’s declaration, means

Q ) (\)




anything, it means, according to the testimony, “good barley,” “prime
barley,” “the best barley,” “barley from Canada.”

But the contract introduced in evidence is for barley the same as
that previously delivered. On this point, plaintiff’s witness, Downer,
says: ‘“The first lot was not all Canada barley; a part of it was; *
i % part of the first lot was not so good as Canada barley, but we
“took it.” bstract, page 3.

John Brown, a witness for defendants below, said: I think the
“second lot was of the same quality as the first; they were about alike.”
Abstract, page +.

This is the substance of the testimony as to the quality of the first
lot delivered to plaintift’ by the defendants.

Here, then, according to the plaintift’s own showing, he has sought
to recover in his declaration for Canada barley, when the contract he
produces is for barley “same as 1500 bush. previously delivered,” and
when, by his own witness, he shows that the barley previously delivered
was not all Canada barley. In other words, the contract described in
the declaration is not, even initslegal cffeet, the same contract offered in
cvidence, and the variance is fatal.

II.

The plaintift is bound to state the contract correctly, and if the evi-
dence differ from the statement, the action fails, because the contract is
entire, and must be proved as laid.

1 Chitty’s Pleading, 350, marginal p.
Crittenden vs. Ilpench, 21 1lls., 598.
Mastin vs. Toneray, 2 Scam., 216.
Baxter vs. Know, 19 111., 598.

Van Court vs. Bushnell, 21 111., 624.
Snell vs. Moses, 1 Johns, 105.

Obert vs. Whitehead, 6 Halst., 294.
Whecthwright vs. Moore, 1 Hall, 201.




III.

It follows that a misstatement of the quality or nature of the de-

fendants’ promise will subject the plaintiff' to a non-suit.
1 Chatty’s L., 308, star page.
Conolly vs. Cottle, Breeze, 286.
Felt vs. Williams, 1 Seam., 206.
Colt vs. Root, 17 Mass., 236.
Goulding vs. Skinner, 1 Pick., 162.
Hart vs. Taylor, 15 Pick., 172.
Mulford vs. Bowen, + Halst., 315.
Crawford vs. Morrilly 8 Johns, 253.
Symmons vs. fnov, 5 D. & E.. 67.
Lane vs. Sharp, 3 Scam., 574.

“ A declaration for the sale and delivery of pine timber is not sup-
“ported by evidence of the sale and delivery of spruce timber; though
“both kinds are classed under the generic name of pine timber.”

Robins vs. Otis, 1 Pick., 368.

Ve

The verdict in this case is manilestly against the evidence. The
contract presented in evidence demanded barley the same as that previ-
ously delivered, the plaintiff’ describing it in his declaration as “Canada”
barley.

Downer, the first witness for plaintiff, said, “as soon as he saw the
“second lot ot barley, he thought it was not like the first,” but adds, it
“might have been Canada barley.” *“The first lot was not all Canada
“barley; a part of it was. Part of the first lot was not so good as Can-
“ada barley, but we tookit. * * % A part of the last lot was Canada
“barley. 1 should call the last lot all old barley.”

Abstract, page 2.

Plaintift’s witness, Carden, says that “the second lot was not as
“good as the first lot. I don’t know whether it was Canada barley or
“not; it was mixed, good and bad; made poor malt. I do not know
“that the last lot sold to Bemis by Morey & Smart was not Canada bar-
“ley it might have been. It was some good and some bad.”

Abstract, page 3.




Dickinson, another witness for plaintifl said he thought the barley
in controversy “was of an inferior quality,” but made no comparison of
it with the previous delivery.

The above is the substance of that portion of the plaintift’s testi-
mony which establishes any comparison between the two lots of barley
sold by defendants to plaintiff. Downer swearing that part of' the sec-
ond lot was Canada barley, while the first lot was only in part Canada;
and Carden swearing that he did not know whether the last lot was
Canada barley or not, but it might have been; each of the witnesses
thinking that the second lot was not so gocd as the first.

On the other hand, defendants’ witness, John Brown, says, “I knew
“the first lot of barley delivered to Bemis by Morey & Smart.” T think
“the second lot was like the first. They were about alike.”

Abstract, p. +.

John Limb, a witness for defendants, said the barley in controversy
“was good barley. T called it prime barley.”

The testimony further shows that, when the plaintiff’ complained of’
the guality of some of the barley; the defendants sent up to his brewery
and hauled away the barley until the defendants’ maltster refused to
allow any more to be taken away. Abstract, pages 3 & 4.

It the testimony fails to show that the barley actually accepted and
retained by the plaintift’ was of the best quality, it clearly establishes
the fact that both lots were what is called in this market ¢ Canada” bar-
ley, and the plaintiff in the Court below failed to establish by sufficient
proof that the second lot of barley was inferior to that first delivered.

Respectfully submitted,

WILLIAMS, WOODBRIDGE & GRANT,
Ateys for Appellants.
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STATE OF ILLINOIS,

IN THE SUPR*ME COURT, THIRD GRAND DIVISION.

JAMES N. SMART.
APrPELLANTS,

ALBERT G. MOREY A\.\'ng

: VR,
IHHENRY V. BEMIS,

;\ITI'ICLI.!‘ZI{. /

APPELLANTS' POINTS AND AUTHORITIES.

I.

There is a fatal variance between the contract declared on and that
offered in evidence.  The legal import aud effect of the instrument are
not truly deseribed in the declaration.

The declaration is for * Cunada™ barley. No other description is
given. Vide Record, pages 2 to 12.

The contract offered in evidence is for “ 1500 bush. barley,” (“same
as. 1500 bush. previously delivered”).  There is nothi: g in the declara-
tion to show what is meant by Canada barley. We must resort to the
evidence for all the information we have upon this point. Downer, a
witness for plaintift in the.Court below, said:  “Canada barley is so
“called because it comes from Canada.  One year ago all the good barley
“came trom Canada. We usually get our best barley from Canada.”
John Limb, a witness for defendants, said: “I called it [the barley in
‘“ controversy] prime barley. Such barley is sometimes called Canada
“Dbarley, and sometimes prime.barley.”

This is the substance of the testimony on the part of plaintiff and
defendants in the Court below, as to what is meant by “Canada barley.”
If the description  Canada” barley,in the plaintiff’s declaration, means




anything, it means, according to the testimony, “good barley,” “prime
barley,” “the best barley,” “barley from Canada.”

But the contract introduced in evidence is for barley the same as
that previously delivered. On this point, plaintiff’s witness, Downer,
says: ‘“The first lot was not all Canada barley; a part of it was; * *
S part of the first lot was not so good as Canada barley, but we
“took it.” Abstract, page 3.

John Brown, a witness for defendants below, said: “T think the
“second lot was of the same quality as the first; they were about alike.”
Abstract, page 4.

This is the substance ot the testimony as to the quality of the first
lot delivered to plaintift by the defendants.

Ilere, then, according to the plaintift’s own showing, he has sought’
to recover in his declaration for Canada barley, when the contract he
produces is for barley “same as 1500 bush. previously delivered,” and
wlen, by his own witness, he shows that the barley previously delivered
was not all Canada barley. In other words, the contract described in
the declaration is not, even in itslegal effect, the same contract offered in
cvidence, and the variance is fatal.

II.

The plaintift' is bound to state the contract correctly, and if the evi-
dence differ from the statement, the action fails, because the contract is
entire, and must be proved as laid.

1 Chitty’s Pleading, 550, marginal p.
Crittenden vs. Ifrenchy 21 1lls., 598.
Mastin vs. Toncray, 2 Scam., 216.
Bazter vs. lnow, 19 1., 598.

Van Cowrt vs. Bushnell, 21 I11., 624.
Snell vs. Moses, 1 Jokns, 105.

Obert vs. Whitehead, 6 Halst., 294.
Wheelwright vs. Moore, 1 Hall, 201.




ITI.

It follows that a misstatement of the quality or nature of the de-

fendants’ promise will subject the plaintiff to a non-suit.
1 Chitty’s PL., 308, star page.
Conolly vs. Cottle, Breeze, 286.
Felt vs. Williams, 1 Seam., 206.
Colt vs. Loot, 17 Mass., 236.
Goulding vs. Skinner, 1 Pick., 162.
Hart vs. Taylor, 15 Pick., 172.
Mulford vs. Bowen, + Halst., 315.
Crawford vs. Morrill, 8 Johns, 258.
Symmons vs. Know, 5 D. & E.. 67.
Lane vs. Sharp, 3 Scam., 5T4.

¢ A declaration for the sale and delivery of pine timber is not sup-
“ported by evidence of the sale and delivery of spruce timber; though
“Dboth kinds are classed under the generic name of pine timber.”
Robins vs. Otis, 1 Pick., 368.

IV.

The verdict in this case is manifestly against the evidence. The
contract presented in evidence demanded barley the same as that previ-
ously delivered, the plaintift' deseribing it in his declaration as “Canada”
barley.

Downer, the first witness for plaintiff, said, “as soon as he saw the
“second lot ot barley, he thought it was not like the first,” but adds, it
“might have been Canada barley.”  “The first lot was not all Canada
“Dbarley; a part of it was. Partof the first lot was not so good as Can-
“ada barley, but we tookit. * * * A part of the last lot was Canada
“Dbarley. 1 should call the last lot all old barley.”

Abstract, page 2.

Plaintiff’s witness, Carden, says that “the second lot was not as
“good as the first lot. I don’t know whether it was Canada barley or
“not; it was mixed, good and bad; made poor malt. I do not know
‘“that the last lot sold to Bemis by Morey & Smart was not Canada bar-
“ley; it might have been. It was some good and some bad.”

Abstract, page 3.




Dickinson, another witness for plaintiff; said he thought the barley
in controversy “was of an inferior quality,” but made no comparison of
it with the previous delivery.

The above is the substance of that portion of the plaintift’s testi-
mony which establishes any comparison between the two lots of barley
sold by defendants to plaintiff. Downer swearing that part of the sec-
ond lot was Canada barley, while the first lot was only in part Canada;
and Carden swearing that he did not know whether the last lot was
Canada barley or not, but it might have heen; each of the witnesses
thinking that the second lot was not so gocd as the first.

On the other hand, defendants’ witness, John Brown, says, “I knew
“ the first lot of barley delivered to Bemis by Morey & Smart.” T think
“the second lot was like the first. They were about alike.”
Abstract, p. +.

John Limb, a witness for defendants, said the barley in controversy
“was good barley. I called it prime barley.”

The testimony further shows that, when the plaintift’ complained of
the quality of some of the barley, the defendants sent up to his brewery
and hauled away the barley until the defendants’ maltster refused to
allow any more to be taken away. Abstract, pages 3 & 4.

It the testimony fails to show that the barley actually accepted and
retained by the plaintift’ was of the best quality, it clearly establishes
the fact that both lots were what is called in this market ¢ Canada” bar-
ley, and the plaintift in the Court below failed to establish by sufficient
proot that the second lot of barley was inferior to that first delivered.

Respectfully submitted,

WILLIAMS, WOODBRIDGE & GRANT,
Ateys for Appellants.
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