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STATE OF ILLINOIS, SUPREME 'COURT,

APRIL TERM, 1859.

RALPH LOCKWOOD

ads. Appeal from Marshall.
WM. D. MURPLOY. } Ppeat

Locxwoop filed this bill 17th Oct., 1855, to compel Murphy to convéy
certain real estate to him, lying in Marshall county, Illinois.

The material allegations show, that he bought these lands of Murphy
von the 5th April, 1851, for the sum of $3,046.80, payable as follows :

Cash, $100.00

Note at four months, 806.80

Note at one year, 2,140.00
The payments made upon the land were as follows :

On 5th April, 1851, $100

On 8th August, 1851, 100

On 2d May, 1855, 100

IBesides improvements to value of $800 or more were made by Lock-
wocod, his vendee and tenants.

T’hey also paid taxes from date of purchase until bill filed, amounting
to tthe sum of $197.34.

MTaking an aggregate sum of $1,100, and including $133.28 for taxes
paid since bill filed, makes $1,233.28, which has been paid by Lockwood,

Thiere was also $125 paid for taxes of 1858, and taxes of this year
chargred to Lockwood, and neither of them in the record.
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The whole amount due on the day this bill was filed, was as follows :

1 note, due four months 5th Aug., ’51, $806.80
Credit, 100.00
Leaves, $706.80
Interest from due to 17th Oct., 1855, 4 yrs. 2 1-3 mos,,
at 6 per cent., 177.85
1 note, 1 year, due 5th April, ’52, at 6 per cent., 2,140.00
Tnterest to 17th Oct., 1855, at 6 per cént,, being 3 yrs.
6 1-3 months, is 452.96
$3,477.61
Cr. by cash, 2d May, 1855, : 100.00
Bal. due at filing bill was $3,377.61

Tockwood tendered, before filing bill, a sum of upwards of $3,600.
(See record, p. 58-9, Hubbard’s testimony.) e

When this last payment was made, on 2d or 3d May, 1855, only about
5 months before this bill was filed, Murphy agreed to extend the whole
credit for a further period of two months, which extended credit expired
on the 2d or 3d July, 1855. "
- (See receipt on page 66, Record;)-

This‘agreeinept has no condition making the time of payment at the
extended day of the essence of the contract and material; thongh Mur-
phy’s counsel in their arguments would fain have it 8o understood.

The foregoing are the facts of this case in a nut-shell, for all the proof
about Lockwood’s embarrassments, the judgments against him, and the
proceedings’in bankruptey, are irrelevant, and throw no'light upon the
equitable  rights of thesc parties, more than as tending to show that
Tockwood’s delay in making payments grew ouf of, or might have arisen
from these pecuniary embarrassments.

This presents the case of complainant below, ‘and 'will be discussed in
the first point I shall present. : : '

The second question I propose to notice, will arise out of the facts con-
nected with Murphy’s attempt to perform a'mutual depéndent condition,
in order to entitle himself to rescind this agreement, by putting TLock-
wood in default, by a failure on his part to pay, the remainder of the
purchase money. ' ' ‘ #

P
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TFirst, then, as to the sufficiency of the performance, and offers of per-
formance on Lockwood’s part; to entitle him to a decree for a specific
performance. ' d ,

In order to get at this, we look at once to the intention of the parties,
as set forth in their agreement.’

The agreement is one in the ordinary form, which, after setting forth
the sale and purchase, the price, times of payment, and description of

the property, provides as follows:

« And on the payment of all the herein described amounts, as they be-
come due and payable, the said Wm. D, Murphy and his wife agrees to
make and execute a warrantee deed, with full covenants, free from all
incumbrances—except the taxes of 1851—for all of the described land,
to the said Ralph Lockwood, his heirs or assigns.” ' i

First. Now here are most clearly mutnal dependent covenants, and up-
on which neither party could bring an action, without having first per-
formed his part or offered to perform it, : L g

Platt on Covenants, 86 to 90.

Walker vs. Harris, Austr. R. 245.

Glazebrook vs. Woodrow, 8 Term R. 374

Goodisson vs. Neenu, 4 Term R. 761.

Merrit vs. Rane, 1 Strang. R. 458. ‘

Turner vs. Goodwin, 10 Modern R. 153,189, 122.

9 Vener. Abrid. 183, pl. 9.

Shelburne vs. Stapleton, 1 Strang. R. 615,

Callonel vs. Briggs,y 1 Salk. R. 112. : g R
" Collins vs. Gibbs, 2 Burr 899, : ' » : ¢

Heard vs. Wadham, 1 East. 619. § o e e

9 Hill. on Vend., p. 2, cap. 26, sec. 2 to 13, and note, and pp. 53, 73, 74,
“* Balch ve. Smith, 12 N. Hamp,.R, 444. = . Ralnd o

Goodwyn vs. Lynn, 4 Wash. C. C. R. 114,

" S0, under a contract to purchase land, generally, good and sufficient
titles must be delivered or tendered before the purchase money ‘can be
recovered”? 1 1y ol o hrakad) I it
; . .2 Hilliard on Vend., p: 2, cap. 26, sec. 2, et sog.
Tharin. vs. Fickling, 2 Rich. R. 361.

% So a covenant:by, the vendee to pay, and of the vendor to convey
upon payment, are dependent covenants, and an action to compel pay-
pon pay ) P pel pay

—
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ment, cannot be maintained without proof of a previous tender of a con-
veyance.”
2 Hilliard on Vend., p. 2, cap. 26, sec. 2, et sequitwr.
Adams vs. Williams, 2 Watts & Sug., 227.
Breithaupt vs. Thurmond, 3 Rich. R. 316.
McCullough vs. Dawson, 1 Carter RR. 413.

Second. The covenant being a mutual, dependent one, required, in or-
der to be enforced orrescinded by Murphy, ws t tendering such a deed
as the contract called for, in the former case ; and in the latter, a tender
of such a deed, demanding payment of the balance of the purchase mo-
ney, and in case of its refusal, to tender back the purchase money which
had been paid by Lockwood.

In support of the necessity of tendering a deed in order to demand
and become entitled to payment of the balance, I refer again to the au-
thorities cited under the ji»s¢z head above.

But to entitle Murphy to rescind for non-performance in withholding
payment upon demand and tender of performance by him, it is necessary
to tender back the purchase money paid, and place Lockwood in the
same condition as at and before the purchase.

The case of Johnson vs. Jackson, 27 Miss. R. 498, is upon all-fours
with the case at bar, except there no improvements were made.

‘ Irwin purchased of Healy & Whiting a tract of land, for which he
| paid part of the purchase money, executed his notes for the balance, took
a bond for title, and took possession of the land.

The condition of the bond was substantially like this, and was as fol-
lows : “ Now if the said H. & W., Trustees as aforesaid, shall, on the
punctual payment of said notes, and all taxes legally assessed on said
land, and the surrender to them of this instrument, convey or cause to
be conveyed to the said J. E. P. Irwin, his heirs and assigns, the above-
described premises, with warranty of title,”

Irwin conveyed his interest to Jackson, for the benefit of Pryor, and
afterwards delivered up the bond to the agent of Healy & Whiting.

‘Whiting undertook to sell the land to Johnson, who paid part of the
purchase money and gave his notes for balance ; he took with notice, but
procured an assignment of the title bond to Irwin.

Jackson filed the bill for the use of Pryor, tendering balance of pur-
chase money, and obtained a decree,
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The ground assumed égainst the bill and decree was, that a failure to
pay the notes for the whole of the purchase money at their maturity,

gave the venodrs a right to rescind the contract, and resume the owner-
ship of the land.

The Court held the covenant to be a dependent one,. and required an
offer to convey ; and that the vendors must alsorefund or offer to refund

the purchase money advanced by the purchaser, and he must put the
vendee 7n statu quo.

See also Wadlington vs. ITill, 10 Smee. & Marsh. 560.
Peques vs. Mosly, el “ 340,
Mobley vs. Keyes, 13 ¢ € S 610:
Liddell vs. Sims, 9 R SS9 62

The same principle is laid down and sanctioned in
1 Hilliard on Vend., p. 33, cap. 3, sec. 36.
p- 35, cap. 3, sec. 40.

p- 30, cap. 17, sec. 20.
McKay vs. Carrington, 1 McLean 66.

Sugden substantially requires this of deposite-money.
1 Sugd. Vend. *306.

There was not only a total failure to tender a deed with full covenants,
and for the land in Marshall county, which was the land purchased, and
not land in Putnam county, as described in the deed tendered, and a total
failure to return or offer to return the pnrchase money theretofore paid,
but a total neglect to return or offer to return the negotiable notes given
for the balance of the purchase- -money, and to c'mcel the agreement and
deliver it up, so as to put Lockwood n statw quo.

Third. Time was not of the essence of this agreement, and no subse-
quent agreement has been made modifying the agreement, or making
time of the essence, either of the original agreement, or of an agreement
for extended credit.

The agreement for the extended credit to 3d July, 1855, is contained

in a receipt given for a payment of one hundred dollars on the purchase,
as follows:

“Received, New York, May 3d, 1855, from Ralph Lockwood, Esq.,
one hundred dollars, on account of his contract, for the purchase of lands
in Illinois, Town of Lyons, Putnam County ; said contract bearing date
April 5th, 1851, and described in deed of William D. Murphy and wife,

(not yet delivered) to Ralph Lockwood; the delivery thereof being post-
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poned in consequence of this payment until the third day of July next,
when the balance of the purchase money is to be paid.

$106. WM. D. MURPHY.”

It needs no argument or authority to show that this reccipt does not
make the time of the postponed payment material, and of the essence
of this contract, even if it could be thus incorporated into the original
agreement.

There is a very strong doubt implied in Sugden as above cited, whe-
ther a party can make time material by a subsequent notice to the end
of rescinding the contract.

‘Where time is not made of the essence of the contract by the parties,
whatever may be the doctrine of courts of law, courts of equity will
decree a specific performance, unless there be very gross laches or very
unreasonable delay.

1 Sugd. Vend. 306.
2 Story Eq. Jurisp. sec. 776-7.

Besides this, there was no long or vexatious delay after this credit
expired, for the bill was filed within about three and a half months after-
wards, and Murphy entertained a proposition to convey a house to him
in Brooklyn in payment, a month or more after this extended credit
expired. d

The whole delay is shown to be or to have been the result of misfor-
tune, and not of wilful defaunlt or negligence, because it was occasioned
by pecuniary embarrassments, and derangement of Lockwood’s business.

No criminal fault is shown to have brought this misfortune upon the
defendant.

Although plaintiff’s counsel indulge in a morbid proclivity to abuse
him for it without any proof to justify their censure.

But so far from deserving censure for his misfortunes in business,
Murphy himself seems to have shown great sympathy and indalgence
in allowing the contract to stand open until Lockwood or his vendee
ceuld complete the payment.

It is very probable there would have been no controversy or diffienlty
about the performance, when Lockwood could have commanded the
means, had not a rise in property induced others to apply to Murphy to
purchase at an advance. Then and not until then, did he manifest any
disposition to press Lockwood to the wall.

This brings me to the second point that I propose to discuss. g
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II.

The covenant was a mutual and dependant one, and required a tender
of a deed, with covenants as specified in the agreement to be made to
Lockwood, and a return of the purchase money before he could rescind.

Neither of these things were done.

ZFirst. 1 have already shown that in order to entitle himself to rescind
the contract the law required a return, or an offer to return the purchase
money paid by Lockwood on the purchase, and to place him in statu quo.

To do this, it was also necessary to pay him the value of the improve-
ments made by him, or the balance after deducting the value of the
rents, and deliver up, or offer to deliver up the contract of purchase, and
the negotiable notes given for the balance of the purchase money, and
all taxes and assessments levied upon the land and paid by Lockwood
or his vendee and tenants,

The agreement for the purchase neither made time of the essence of
the contract nor imposed any forfeiture for non-payment, or other breach
of the agreement.

The law imposes no such forfeitures; it is a matter of special agree-
ment, and when not provided for by the parties in the contract, the law
requires the party wishing and having a right to rescind, to refund the
money paid and return whatever other thing may have been received as
a part of the consideration, or to secure the consideration as a condition
upon which he can be allowed to rescind and abandon the bargain.

Equity requires justice to be done in such cases, by restoring the other
party to the same condition as at the making of the contract, and when
this is not in the power of a party, the law simply denies him a right to
rescind. Iis only remedy will be, under such circumstances, a epecific
enforcement of the contract or damages for its breach.

Can any one pretend that Murphy would have a right to rescind this
agreement with these notes in the hands of a bona fide assignee ? If
not, has he any more right to do so, while he retains them in his own
hands? It is no answer to say Lockwood would have a right and a
remedy to compel Murphy to deliver themn up. e must place the other
party ¢n statu quo and not leave him to pursuo his remedies to regzin his
rights and former condition.

I deem it unnecessary to elaborate this position further, believing it to
be unanswerable.
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Second. I have shown that the covenantf in the agreement was a mu-
tual dependent covenant, and each party must show an offer to perform,
else he could not insist upon the enforcement of the contract or a right
to rescind it.

Murphy was therefore bound to tender a proper deed according to the
provisions of the agreement.

The following extracts will show all the material parts of the deed
tendered, necessary to compare its provisions with those required by the
agreement, namely :

“ have bargained and sold, and by these presents, do grant and con-
vey.”
After describing the lands, they are located as follows:

“ Lying and being in the town of Lyons, Putnam County, in the State
of Illinois.”

The following are the covenants, namely :

«“ And the said ‘parties of the first part, do hereby covenant and agree
with the said party of the second part, zkat at the time of the delivery
hereof, the said parties of the first part are the lawful owners of the pre-
mises above granted, and seized thereof in fee simple absolute, and that
they will warrant and defend the above granted premises, in the quiet

and peaceable possession of the said party of the second part, his heirs
and assigns forever.”

I note, first, that these lands lie in Putnam County ; the lands sold and
described in the agreement, lie in Marshall County. So Murphy has
never tendered a deed at all of the lands purchased.

Second, I note that the agreement provided for a deed with full cove-
nants.

There are six covenants. Zull covenants would require that each
should be inserted in the deed, namely :

Lirst. A covenant of seisin.

Second. That grantor has a good and perfect right to convey.

Third. That grantee shall quietly enjoy and possess it.

Fourth. That it is free from all incumbrances, leases, trusts, &e.

Fifth. Covenant for further assurances.

Sizth. The covenant of warranty.

Rawle on Covenants for Title, 28.

Tp—
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Iere the grantor has studiously excluded the statute covenant even,
arising upon the words “grant, bargain, and sell.”

Now the deed contains only the first, second, and third covenants.
The fourth, fifth, and sixth are wholly omitted; and these are decidedly
the most important and valuable of the covenants,

A deed with only such covenants could never be received as filling the
covenant of the agreement for a deed with full covenants, even had it
contained and conveyed the lands purchased. But when we come to
add the two objections together, no Court can entertain for one moment
the proposition that the terms of Murphy’s covenant were fulfilled by
such a deed.

This is one of those self-evident truths that need no argument to en-
force. [t is enough to state it.

I11.

All that remains to be said, is to notice the appellant’s positions and
arguments.

I'might dismiss this branch the subject by calling the attention of the
Court to the fact, that all appellant’s points are predicated upon the as-
swmption, that somehow, or somehow else, time had become material and
of the essence of this agreement.

This is wholly unsupported by the facts,—and that branch of their
argument and authorities needs no further answer.

Again, his counsel proceed upon an assumption that defendants’s pe-
cuniary embarrassments are not a sufficient excuse for laches in the de-
lay of payment up to May, 1855.

I know of no better or more satisfactory excuse. If an excuse for
laches can only be received when it amounts to a performance, then all
idea of excusing delay to rebut the charge of laches is at an end.

We donot pretend that this excuse would pay—or bar an action, or
prevent Murphy from insisting at any time upon payment; but we do
contend that it shows a reason for the delay, which excuses all fault for
negligence.

He has shown himself, according to his pecuniary ability, eager, prompt
and diligent. Ior Murphy was kind and indulgent to his embarrassments
until May, 1855, when he began to urge payment; then Lockwood, by
exertion, raised $100, which Murphy received, and extended the credit
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two months. = Although disappointed in raising the money 5th of July,
Lockwood still struggled energetically to enable himself to make pay-
ment. Ilc offered other property in Brooklyn. That not proving accept-
able as payment, he casts about and is enabled, by loan or otherwise, to
raise the amount early in October, 1855. Now here was not four months
delay after the money fell due.: Surely no one can complain that this is
gross negligence or vexatious delay.

Murphy has no right now to complain that he indulged Lockwood from
August, 1851, and  April, 1852, until May, 1855, owing to his embar-
rassments.

‘We are much his debtors for the indulgence ; but we protest against
his giving us this indulgence, and then to come here and insist that that
very indulgence is evidence of our laches and abandonment of the con-
tract.

The only delay shown, contrary to the will and consent of Murphy, is
what took place from the 5th of July until the filing of this bill in Oct.
following; some three and a half months only.

No case can be found where time was not made of the essence of the
contract, where the court has refused specific performance, on account of
such a delay as this.

There is no change in Murphy’s circumstances shown to make it in-
equitable to render this decree.

‘Whereas, on the contrary, we show that Lockwood would be greatly
damaged by withholding: the title from him.

e paid Murphy, 5 April, ’51, $100.00

L b 5 8 Aug., ¢ 100.00

@ o« o« 5 May 55 100.00

“ Made improvements, valued, §00.00

i ¢ Paid taxes to filing bill, 197.34
LD O S (e 258.00

Making an aggregate of $1,555.12

which he has advanced on said lands. There were also $125.00 taxes

for the year 1858, paid by said Lockwood, and the taxes ol 1859, charge
against said land.—Neither of these in the record.

Believing the above views fully answer all tho grounds assumed by
appellant’s counsel, and the positions and authorities show it impossible
for appellant to succeed in resisting this decree.

W. B. SCATES, for Appellee.
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STATE OF ILLINOIS, SUPREME COURT,

APRIL TERM, 1859.

RALPH LOCKWOOD

ads. Appeal from Marshall.
WM. D. MURPILY.

Looxwoon filed this bill 17th Oct., 1853, to compel Murphy to convey
certain real estate to him, lying in Marshall county, Illinois.

The material allegations show, that he bought these lands of Murphy
on the 5th April, 1851, for the sum of $3,046.80, payable as follows :

Cash, $100.00

Note at four months, 806.80

Note at one year, 2,140.00
The payments made upon the land were as follows:

On 5th April, 1851, $100

On 8th August, 1851, 100

On 2d May, 1855, 100

Besides improvements to value of $800 or more were made by Lock-
wood, his vendee and tenants.

They also paid taxes from date of purchase until bill filed, amounting
to the sum of $197.34.

~ Making an aggregate sum of $1,100, and including $133.28 for taxes
paid since bill filed, makes $1,233.28, which has been paid by Lockwood.

There was also $125 paid for taxes of 1858, and taxes of this year
charged to Lockwood, and neither of them in the record.

.
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The whole amount due on the day this bill was filed, was as follows :

1 note, due four months 5th Aug., ’51, $806.80
Credit, 100.00
Leaves, $706.80
Interest from due to 17th Oct., 1855, 4 yrs. 2 1-3 mos.,
at 6 per cent., 177.85
1 note, 1 year, due 5th April, ’52, at 6 per cent., 2,140.00
Interest to 17th Oct., 1855, at 6 per cent., being 3 yrs.
6 1-3 months, is 452.96
$3,477.61
Cr. by cash, 2d May, 1855, 100.00
Bal. due at filing bill was : $§8,377.61

Lockwood tendered, before filing bill, a sum of upwards of $3,600.
(See record, p. 58-9, Hubbard’s testimony.)

‘When this last payment was made, on 2d or 3d May, 1855, only about
5 months before this bill was filed, Murphy agreed to extend the whole
credit for a further period of two months, which extended credit expired
on the 2d or 3d July, 1855.

(See receipt on page 66, Record.)

This agreement has no condition making the time of payment at the
extended day of the essence of the contract and material, though Mur-
phy’s counsel in their arguments would fain have it so understood.

The foregoing are the facts of this case in a nut-shell, for all the proof
about Lockwood’s embarrassments, the j udgments against him, and the
proceedings in bankruptey, are irrelevant, and throw no light upon the
equitable rights of these parties, more than as tending to show that
Lockwood’s delay in making payments grew out of; or might have arisen
from these pecuniary embarrassments.

This presents the case of complainant below, and will be discussed in
the first point I shall present.

The second question I propose to notice, will arise out of the facts con-
nected with Murphy’s attempt to perform a mutual dependent condition,
in order to entitle himself to rescind this agreement, by putting Lock-
wood in default, by a failure on his part to pay. the remainder of the
purchase money.
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First, then, as to'the sufficiency of the performance, and offers of per-
formance on Lockwood’s part, to entitle him to a decree for a specific
performance.

In order to get at this, we look at once to the intention of the parties,
as set forth in their agreement.

The agreement is one in the ordinary form, which, after setting forth
the sale and purchase, the price, times of payment, and description of
the property, provides as follows:

« And on the payment of all the herein described amounts, as they be-
come due and payable, the said Wm. D. Murphy and his wife agrees to
make and execute a warrantee deed, with full covenants, free trom all
incumbrances—except the taxes of 1851—for all of the described land,
to the said Ralph Lockwood, his heirs or assigns.”

First. Now here are most clearly mutual dependent covenants, and up-
on which neither party could bring an action, without having first per-
formed his part or offered to perform it.

Platt on Covenants, 86 to 90.

Walker vs. Harris, Austr. R. 245.

Glazebrook vs. Woodrow, 8 Term R. 374.

Goodisson vs. Neenu, 4 Term R. T61.

Merrit vs. Rane, 1 Strang. R. 458.

Turner vs. Goodwin, 10 Modern R. 153, 189, 122..

9 Vener. Abrid. 183, pl. 9.

Shelburne vs.Stapleton, 1 Strang. R. 615.

Callonel vs. Briggs, 1 Salk. R. 112.

Collins vs. Gibbs, 2 Burr 899.

Heard vs. Wadham, 1 East. 619.

9 Till..on Vend., p. 2, cap. 26, sec. 2 to 13, and note, and pp. 55, 73, T4.

Balch vs. Smith, 12 N. Hamp. R. 444,

Goodwyn vs. Lynn, 4 Wash. C. C. R. T14.

« So, under a contract to purchase land, generally, good and snflicient
titles must be delivered or tendered before the purchase money can be
recovered.”

9 Hilliard on Vend., p. 2, cap. 26, sec. 2, ef seq.
Tharin vs. Fickling, 2 Rich. R. 361.

« 8o a covenant by the vendee to pay, and of the vendor to convey
upon payment, are dependent covenants, and an action to compel pay-
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ment, cannot be maintained without proof of a previous tender of a con-
veyance.”
2 Hilliard on Vend., p. 2, cap. 26, sec. 2, et sequitur.
Adams vs, Williams, 2 Watts & Sug., 227,
Breithaupt vs. Thurmond, 8 Rich. R. 316.
McCullough vs. Dawson, 1 Carter I3, 413.

Second. The covenant being a mutual, depegdent one, required, in or-
der to be enforced or rescinded by Murphy, witHbit tendering such a deed
as the contract called for, in the former case ; and in the latter, a tender
of such a deed, demanding payment of the balance of the purchase mo-
ney, and in case of its refusal, to tender back the purchase money which
had been paid by Lockwood.

In support of the necessity of tendering a deed in order to demand
and become entitled to payment of the balance, I refer again to the au-
thorities cited under the firs¢ head above.

But to entitle Murphy to rescind for non-performance in withholding
payment upon demand and tender of performance by him, it is necessary

to tender back the purchase money paid, and place Lockwood in the
same condition as at and before the purchase.

The case of Johnson vs. Jackson, 27 Miss. R. 498, is upon all-fours
with the case at bar, except there no improvements were made.

Irwin purchased of Healy & Whiting a tract of land, for which he

paid part of the purchase money, executed his notes for the balance, took
a bond for title, and took possession of the land.

The condition of the bond was substantially like this, and was as fol-
lows: “Now if the said H. & W., Trustees as aforesaid, shall, on the
punctual payment of said notes, and all taxes legally assessed on said
land, and tho surrender to them of this instrument, convey or cause to
be conveyed to the said J. E. P. Irwin, his heirs and assigns, the above-
described premises, with warranty of title.”

Irwin conveyed his interest to J ackson, for the benefit of Pryor, and
afterwards delivered up the bond to the agent of Healy & Whiting.

Whiting undertook to sell the land to J ohnson, who paid part of the
purchase money and gave his notes for balance ; he took with notice, but
procured an assignment of the title bond to Trwin.

Jackson filed the bill for the use of Pryor, tendering balance of pur-
chase money, and obtained a decreo, _
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The ground assumed against the bill and decree was, that a failure to
pay the notes for the whole of the purchase money at tlieir maturity,
gave the venodrs a right to rescind the contract, and resume the owner-
ship of: the land.

The Court held the covenant to be a dependent one, and required an
offer to convey ; and that the vendors must alsorefund or offer to refund

the purchase money advanced by the purchaser, and he must put the
vendee zn statu quo.

See also Wadlington vs. IIill, 10 Smee. & Marsh. 560.
Peques vs. Mosly, { G «  340.
Mobley vs. Keyes, 13 ¢ «  670.
Liddell vs. Sims, 9 gage SO B

The same principle is laid down and sanctioned in
1 Hilliard on Vend., p. 33, cap. 3, sec. 36.
p- 35, cap. 3, sec. 40.
p- 30, cap. 17, sec. 20.
McKay vs. Carrington, 1 McLean 66.

Sugden substantially requires this of deposite-money.
1 Sugd. Vend. *306.

There was not only a total failure to tender a deed with full covenants,
and for the land in Marshall county, which was the land purchased, and
not land in Putnam county, as described in the deed tendered, and a total
failure to return or offer to return the pnrchase money theretofore paid,
but a total neglect to return or offer to return the negotiable notes given
for the balance of the purchase-money, and to cancel the agreement and
deliver it up, so as to put Lockwood 7n statu guo.

Third. Time was not of the essence of this agreement, and no subse-
quent agreement has been made modifying the agreement, or making
time of the essence, either of the original agreement, or of an agreement
for extended credit.

The agreement for the extended credit to 3d July, 1855, is contained

in a receipt given for a payment of one hundred dollars on the purchase,
as follows:

« Received, New York, May 3d, 1855, from Ralph Lockwood, Esq.,
one hundred dollars, on. account of his contract, for the purchase of lands
in Illinois, Town of Lyons, Putnam County ; said contract bearing date
April 5th, 1851, and described in deed of William D. Murphy and wife,

(not yet delivered) to Ralph Lockwood; the delivery thereof being post-



6
poned in consequence of this Payment until the third day of July next,
when the balance of the purchase money is to be paid.

$100. WM. D. MURPHY.”

It needs no argument or authority to show that this receipt does not
make the time of the postponed payment material, and of the essence

of this contract, even if it could be thus incorporated into the original
agreement.

There is a very strong doubt implied in Sugden as above cited, whe-

ther a party can make time material by a subsequent notice to the end
of rescinding the contract.

Where time is not made of the essence of the contract by the parties,
whatever may be the doctrine of courts of law, courts of equity will
decree a specific performance, unless there be very gross laches or very
unreasonable delay.

1 Sugd. Vend. 306.
2 Story Eq. Jurisp. sec. 776-7.

- Besides this, there was no long or vexations delay after this credit
expired, for the bill was filed within about three and a half months after-
wards, and Murphy entertained gz proposition to convey a house to him

in Brooklyn in payment, a month or more after this extended credit
expired.

The whole delay is shown to be or to have been the result of misfor-
tune, and not of wilful default o negligence, because it was occasioned
by pecuniary embarrassments, and derangement of Lockwood’s business.

No criminal fault is shown to have brought this misfortune upon the
defendant,

Although plaintiff’s counsel indnlge in a morbid proclivity to abuse
him for it without any proof to justify their censure.

But so far from deserving censure for his misfortunes in business,
Murphy himself seems to have shown great sympathy and indalgence
in allowing the contract to stand open until Lockwood or hijs vendee
ceuld complete the payment,

It is very probable there would have been no controversy or difficulty
about the performance, when Lockwood could have commanded the
means, had not a rise in property induced others to apply to Murphy to
purchase at an advance. Then and not until then, did he manifest any
disposition to press Lockwood to the wall.

This brings me to the second point that I propose to discuss.
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IT.

The covenant was a mutual and dependant one, and required a tender
of a deed, with covenants as specified in the agreement to be made to
Lockwood, and a return of the purchase money before he could rescind.

Neither of these things were done.

Zfirst. 1 have already shown that in order to entitle himself to.rescind
the contract the law required a return, or an offer to return the purchase
money paid by Lockwood on the purchase, and to place him in statu quo.

To do this, it was also necessary to pay him the value of the improve-
ments made by him, or the balance after deducting the value of the
rents, and deliver up, or offer to deliver up the contract of purchase, and
the negotiable notes given for the balance of the purchase money, and
all taxes and assessments levied upon the land and paid by Lockwood
or his vendee and tenants.

The agreement for the purchase neither made time of the essence of
the contract nor imposed any forfeiture for non-payment, or other breach
of the agreement.

The law imposes no such forfeitures; it is a matter of special agree-
ment, and when not provided for by the parties in the contract. the law
requires the party wishing and having a right to rescind, to refund the
money paid and return whatever other thing may have been received as
a part of' the consideration, or to secure the consideration as a condition
upon which hie can be allowed to rescind and abandon the bargain.

Equity requires justice to be done in such cases, by restoring the other
party to the same condition as at the making of the contract, and when
this is not in the power of a party, the law simply denies him a right to
rescind. His only remedy will be, nnder such circumstances, a specific
enforcement of the contract or damages for its breach.

Can any one pretend that Murphy would have a right to rescind this
agreement with these notes in the hands of a bona jfide assignee ? . If
not, has he any more right to do so, while he retains them in Lis own
hands? Tt is no answer to say Lockwood would have a right and a
remedy to compel Murphy to deliver thera up. e must place the other
party in statu quo and not leave him to pursue his remedies to regain his
rights and former condition.

I'deem it unnecessary to elaborato this position further, believing it to
be unanswerable.



Second. I have shown that the coven:m\}l in the agreement was a mu-
tual dependent covenant, and each party must show an offer-to perform,
else he could not insist upon the enforcement of the contract or a right
to rescind it.

Murphy was therefore bound to tender a proper deed according to the
provisions of the agreement.

The following extracts will show all the material parts of the deed
tendered, necessary to compare its provisions with those required by the
agreement, namely :

« have bargained and sold, and by these presents, do grant and con-
vey.”

After describing the lands, they are located as follows:

-« Lying and being in the town of Lyons, Putnam County, in the State
of Illinois.”

The following are the covenants, namely :

« And the said parties of the first part, do hereby covenant and agree
with the said party of the second part, zkat at the time of the delivery
hereof, the said parties of the first part are the lawful owners of the pre-
mises above granted, and seized thereof in fee simple absolute, and that
they will warrant and defend the above granted premises, in the quict

and peaceable possession of the said party of the second part, his heirs
and assigns forever.”

I note, first, that theselands lie in Putnam County ; the lands sold and
described ‘in the agreement, lie iu Aarshall County. So Murphy has
never tendered a deed at all of the lands purchased.

Second, I note that the agreement provided for a deed with full cove-
nants.

There are six covenants. Zuwll covenants would require that each
should be inserted in the deed, namely :

First. A covenant of seisin.

Second. That grantor has a good and perfect right to convey.

Third. That grantee shall quietly enjoy and possess it.

Fourth. That it is free from all incumbrances, leases, trusts, &c.

Fifth. Covenant for further assurances.

Siwth. The covenant of warranty.

Rawle on Covenants for Title, 28.

I



n 59

Here the grantor has studiously excluded the statute covenant even,
arising upon the words “grant, bargain, and sell.”

Now the deed contains only the Jirst, second, and third covenants.
The fourth, fifth, and sizth ave wholly omitted ; and these are decidedly
the most important and valuable of the covenants.

A deed with only such covenants could never be received as filling the
covenant of the agreement for a deed with full covenants, even had it
contained and conveyed the lands purchased. But when we como to
add the two objections together, no Court can entertain for one moment
the proposition that the terms of Murphy’s covenant were fulfilled by
such a deed.

This is one of those self-evident truths that need no argument to en-
force. [t is enough to state it.

111,

All that remains to be said, is to notice the appellant’s positions and
arguments.

I'might dismiss this branch the subject by calling the attention of the
Court to the fact, that all appellant’s points are predicated upon the as-
swmption, that somehow, or somehow else, time had become material and
of the essence of this agreement.

This is wholly unsupported by the facts,—and that branch of their
argument and authorities needs no further answer.

Again, his counsel proceed upon an assumption that defendants’s pe-
cuniary embarrassments are not a sufficient excuse for laches in the de-
lay of payment up to May, 1855.

I know of no better or more satisfactory excuse. If an excuse for
laches can only be received when it amounts to a performance, then all
idea of excusing delay to rebut the charge of laches is at an end.

We donot pretend that this excuse would pay—or bar an action, or
prevent Murphy from insisting at any time upon payment ; but we do
contend that it shows a reason for the delay, which excuses all fault for
negligence.

Hehas shown himself, according to his pecuniary ability, eager, prompt
and diligent. For Murphy was kind and indulgent to his embarrassments
until May, 1855, when he began to urge payment; then Lockwood, by
exertion, raised $100, which Murphy received, and extended the credit
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two months. Although disappointed in raising the money 5th of July,
Tockwood still struggled encrgetically to enable himself to make pay-
ment. Ile offered other property in Brooklyn. That not proving accept-
able as payment, he casts about and is enabled, by loan or otherwise, to
raise the amount early in October, 1855. Now here was not four months
delay after the money fell due. Surely no one can complain that this is
gross negligence or voxatious delay.

Murphy has no right now to complain that he indulged Lockwood from
Angust, 1851, and April, 1852, until May, 1855, owing to his embar-
rassments.

We are much his debtors for the indulgence ; but we protest against
his giving us this indulgence, and then to come here and insist that that
very indulgence is evidence of our laches and abandonment of the con-
tract.

The only delay shown, contrary to the will and consent of Murphy, is
what took place from the 5th of July until the filing of this bill in Oct.
following, some three and a half months only.

No case can be found where time was not made of the essence of the
contract, where the court has refused specific performance, on account of
such a delay as this.

There is no change in Murphy’s circumstances shown to malke it in-
equitable to render this decree.

Whereas, on the contrary, we show that Lockwood would be greatly
damaged by withholding the title from him.

He paid Murphy, 5 April, ’51, $100.00
19 (13 ,( 8 l&ug., 13 100'00
« 113 5 May, ’55, 100.00
¢« Made improvements, valued, §00.00
¢« Paid taxes to filing bill, 197.34
(13 (13 (13 Since (13 13 258.0(,

Making an aggregate of $1,555.12

which he has advanced on said lands. There were also $125.00 taxes

for .tho year 1858, paid by said Lockwood, and the taxes ol 1859, charge
against said land.—Neither of these in the record.

ol :
Believing the above views fully answer all the grounds assumed by
7.5 e R
appellant’s counsel, and the positions and authorities show it impossible
for appellant to succeed in resisting this decree.

W. B. SCATES, for Appellee.
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WILLIAM D MURPHY,
8.
RALPH LOCKWOOD.

This is a Bill in Chancery for specific performance, filed by Lockwood vs. Murphy,
in the Marshall Circuit Court, on the 17th day of October, 1855.
The Bill charges that Murphy and Lockwood, on the 5th day of April, 1851, en-

(&)

tered into a written, scaled agreement for the sale by Murphy to Lockwood of certain real

2,3 real estate in Marshall County, Illinois, and sets out a copy of the agreement.
2,3 The agreement shows that the sale was for eight hundred acres of land, which is
2,3 described therein, that Lockwood paid down $100, and agreed to pay $806 80 in four
2,3 months, and $2,140 in om; year from the dateof the agreement; that for the last two sums
2,3 of money Lockwood gave his notes to Murphy, and that upon the payment of all that
2,3 should be due upon the contract Murphy and his wife should make and execute to Lock-
2,3 wood their warranty deed, with full covenants, except as against the taxesof the year 1851.
That the contract was executed by Murphy and Lockwood only, and that at the

4 time of the purchuse Lockwood contracted to pay the full value of the land.

4 That soon after the making of the contract Lockwood became embarrassed in his
pecuniary affairs, and could not conveniently make payment according to the terms of the

contract, and that Murphy did not exact prompt payment,

6 The Bill further charges that on the 8th of August, 1851, Lockwood paid Murphy
$100 on the contract, and that Murphy endorsed the same on the note due at that time.

15} That on the 3d day of May, 1855, Lockwood paid the further sum of $100 on the
contract, and that he had paid all the taxes assessed upon the land, since the making the

6 contract, which in the aggregate amounted to about $100.

6 That since the muaking of the contract Lockwood had entered upon and taken pos-
session of the land and made improvements thereon to the value of 800,

6 That Murphy stil! holds the said notes; that he had never delivered, or offered to
deliver, to Lockwood a deed for the land, according to the contract,-and that the parties to
the contract, nor either of them, had ever in any manner rescinded the same.

7 That on the 8th day of October, 1855, Lockwood tendered to Murphy $3,617.50,
being the entire sum of money, of principa! aud interest, due upon the said notes.

7 That Murphy in order to cheat and defraud Lockwaod out of what he had paid on

< the contract, and out of the money he had paid for the taxes assessed on said land, and out

8 of his improvements made thereon, refused to receive the money tendered and make a deed
for the land ; that a deed wrs then demanded ; that the land had, within a year previous to

9 the filing the bill increased in value four thousand dollars, which the bill charges was the
reason why Murphy would not convey; that but for the pecunlary embarrassments of
Lockwood Le would have paid the notes, and insists that time is not of the essence of the

contract.

10 The Bill waives an answer under oath and prays that Murphy may be compelled to

specifically perforin the contract.



13 The answer of Murphy admiis the making the contract as charged in the bill; the
13 payment of the $100 down, and making and delivering to him of the notes for the balance
13 of the purchase money.
14 It denies that Lockwood contracted to pay all the land was worth when the contract
was made, but admits the pecuniary embarrassments of Lockwood, and insists that he was
14 bankrupt and yefers to, and makes exhibits ¢f transcripts of judgments rendered again:t
15 him in New York Cily, and to an examination cf Lockwood under his oath, before the
city court of Brooklyn, New York, as an insolvent debtor, which took place in October,
15 1834, at which examination Lockwood admitted under oath, that he had no interest in any
Jands in the State of Illinois.
16 The answer admits the payment of the §100 on the 8th of August, 1851, and the
like sum on the 3d day of May, 1853.
17 The answer charges that on the 2d day of May,1855, Murphy tendered to Lockwood
17 a full covenant warranty deed for the land, as required by the contract, at his office, 107
17 South street, New York city, executed by himself and wife, and duly acknowledged, and
17 then demanded immmediate payment from Lockwood, of all that was due upon the con-
18 tract, ané exhibits and makes a copy of said deed a part of the answer, that Lockwood
18 made no objections to the deed or acknovledgment, but refused to receive the same and pay
18 the balance of the purchase money, but requested time until the next day to get the money;
1S that the next day Lockwood called upon Murphy, and informed Murphy that he could not
18 get the money, but offered to pay then $100, on the contract, if Murphy would postpone the
19 payment of the balance of the money, until the 3d day of July, 1855; that Murphy assented
19 to the offer and received the $100 and that all the purchase money was due, and unpaid, on
19 the 1st day of July, 1855, except the said $200.
20 That on the 6th day of July, 1855, Murphy again tendered to Lockwood said deed,
31 a copy of which was attached to the answer, asan exhibit, and made a part thereof; and
20 again demanded payment [rom him, of the balance of the purchase money; that Lockwood
90 refused to pay the same, that Murphy then had the netes ready to be delivered to Lock-
90-21 wood, that Lockwood then snid that he was poor, and could not get the money, and that he
was entirely insoivent. _
21 That thereupon, Murphy caused the affidavit of Orando B. Lewis, (o copy of which
83-G was attached to the answer, and made a part thereof) of the tender of the deed, and demands
21 of payment of the purchase money, to be recorded in the office of the recorder, of Marshal
21 County, Illinois, to show that default had been made by Lockwood, and that the contract
91 was rescinded, that Murphy received the $100 in the month of May, previous, upon the
21 ground, and consideration, only, that prompt payment should be made, of the Lnlance of the
21 money, and that he never, in any other manner extended the time of payment.
22 That Lockwood had never paid any taxes on the land, but that since the making the
22 contract, other persons had paid them, although Murphy had always lcoked after them, with
92 n view of paying them, that Lockwood had never entered upon the lands or made any
23 jmprovements thereon, that Murphy stiil held the notes, which were negotiable.
23 The answer denies that the contract is still in force, and binding on Murphy, but
23 insists that the defaults npd vexatious delays of payment of the purchase money released
23 him from performing the same.

24 It denies the tender of money, and demand of a deed on the 8ih of October, 1856, It



94 denies that he ever intended to delraud or cheat Lockwood, or that hoe had even refused a
24 deed, and refused lo receive the purchase money, or that he had threater.ed to sell the land.
24 It admits that the land ever since the making the contract had steadily increased in
24 value, and charges that Murphy well knew the same when he tendered the deed to Lock-
925 wood, and demanded payment of the money, and charges that Murphy had repeatedly no-
25 tified Lockwood that the contract was rescinded, that he did so May 2d, and July &ih,
95 1835, by reason of Lockwood not complying with the terms thereof, and of Murphy’s
95 offers so to do, and insists that there had been on part of Lockwood unreasonable and
95 vexatious delays of payment, and offers to refund to Lockwood all the money he had paid
96 on the contract, and all the taxes he had'paid on the lands, if any, and to bring into court
26 the notes, and surrender up the same to Lockwood, and insists that Murphy had been grealy
96 injured by reason of the non-payment of the purchase money when due, and charges that
37-9 Lockwood suffered the notes to be protested, and exhibits the protests.
40 Lockwood files his general replication to the answer, Feb'y 13, 1856.
43,44 The proofls of Loclwood show the making the contract, and the terms thereol as set
forth in the bill and admiued in the answer.
44 That by a written assignment dated July 22d, 1852, under seal, in consideration of
45 Two Hundred Dollars, Lockwood assigned, or undertook to assign, all hisinterest in the
45 land to William B. Green. That Wm. B Green paid the taxes on the land for the year
" 45,47 1851, except one quarler-section of the same, which was paid by Joseph Van Buskirk.
48,49 That for the year 1852, the taxes were paid upon ene section of the land, by Wm. B.
49 Green, that the taxes upon one quarter-section of the land for the same year, was paid by
Murphy, by James Powell, his agent, and that on the 9th of April, 1853, Wm. B. Green
50 paid the amount, $7.80, back to said Powell, and that Willinm B. Green paid the taxes
51-3 upon all the land for the yeur 1853, apd also for the year 1854, and that the taxes upon all
53-5 the land for the year 1855 was paid by Ralph Lockwood.
58 John W. Hubbard testified, that onthe Sth October, 1855, Lockwood, at the office of
59 Murphy, 107 South street, New Yerk, tendered to Murphy over $3,600, over $3,500 of
59 which was gold, and the balance in bills; that the tender was made on a land contract
59 made between the parties for land in Illinois ; that he did not know where the lands were,
59 except that they were in Illinois; that Murphy refused to receive the money as tendered,
59 but insisted that the contraet was at an end, and had been since the 3d of July, 1855, which
59 Lockwood denied, and claimed that the contract was in full force.
60 That at, and after A pril 1851, Lockwood was responsible and doing a large business ;
60 that between 1851 and the &th of July, 1855, his circumstances were altered ; that there
60 were judgments recovered against him, and that there were still (11th September, 1856)
judgments against him.
61 Wum. B. Green testified that after the assignment of the interest of Lockwood in the
61 land was made to him, he relinquished his interest in the lands to Lockwood, and that he
61 hnd often paid Lockwood's taxes, on his lands in Marshal county, as his agent.
62 The testimony of S. L. Fleming was taken orally in court, and he testified that he
62 saw Murphy at his office in August, 1855, that Murphy told him that the 3d or 5th of July

62 previous, he demanded of Lockwood payment for the land; that Lockwood told him

62 (Murphy) that he was poor, and had no money to pay at that time ; that between the time



64,

1
1
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1
1

1

63 he had demanled the money, and the time of the conversation between Murphy and
63 Fleming, Lockwood had been to Murphy and told him that he had a house in Brooklyn
62 which he would like totrade to him (Murphy) on the land contract, that he (Murphy) said
63 he did not take 1t on account of the price, or the title, witnessjdid not remember which;
63 that Murphy said he considered the contract rescinded and at an end, and had notified
64 Lockwood to that effect the July previous; that there were two young -men in Murphy's
64 office at the time of the witness' conversation with Murphy, and that they heard a part of
64 the conversation ; that their names were Murphy and Lewis; that he (Fleming) knew the
64 three prairie quarters of the land, and had a general knowledge of the balance; that in
G4 1851 he thought the land might have been worth from &3 to 85 per acre; that about one-
64 i.alf the Jand was barrens, which was not worth much at that time ; that in 1855 the same
65 lands wera worth ten dollars per acre on an average, that there was a gradual rise in the
value of the land, from April &b, 1851, to 5th April, 1855.
63 The suit having bLeen heard at the January Term, A. D. 1858, but not determined

63 until the January Term, A. D. 1859, nt which latter term, after the court had made a de-

63 cision. but before the signing of the decree, the complainant against the protest of the

63 defendant, Murphy, called Wm. B. Green 1o the stand, as a witness, who testified that
63 though he was not postiive, yet his impression was, that when the case was heard, he tes-
63 tified that Lockwood was in possession of tne lands, and had made valuable improvements

thereon, as stated in the Bill.

68 Orando B. Lewis testified that oo the 2d May, 1855. an interview took place at
6S Murphy’s office, in New York, between Murphy and Lockwood; that Murphy tendered te
68 Lockviood a deed for the lands ; the deed being attached to the deposition of Orando P

76 Lewis as exhibit,— “A. E. F. Corey”—that Lockwood read it, and made no otjections tc
68 it, but stated that he had no money to tale it up with, but that he would call the next day
68 and see what could be done; that Murphy replied to Lockwood that he had no desire t

6S take advantage of him, but the contract was dead long ago, that he would give him unti

6S the next Saturday to take the deed, or the contract would be forfeited. That the next day
68 Lockwood returned to Murphy's office, and told Murphy that he was poor and unable to
69 take the deed 5 that at Murphy's orders Lockwood's account was shown him ; that Lock-
69 wood then stated that he would pay then $100, on account of the contract, if Murphy would
69 extend the contract four weeks ; that Murphy agreed to extend till the 3d of July then next,
69 which was done, and the one hundred dollars paid, and a receipt given therefor; that
70 Murphy, at said interview, demanded payment of the balance of the purchase money.

7l That on the 6th dny of July 1855, another interview took place between Murphy
72 and Lockwood at 107 South street, New York ; that at the orders of Murphy, he (Lewis)
72 again tendered to Lockwood the deed offered to him on the 24 day of May, 1855 ; that
72 Loclkwood replied that he could not take it, that he had no money to take it up with ; that
72 there were no notes offered, or demanded, by either Lockwoad or Murphy on the 2d or 3d

of May, or the 6th of July, 1856.

73 That on the 6th of August 1855, Lockwood again called at Murphy's office, and said
73 be had a house in Brooklyn that would suit Murphy ; that Murphy replied that the contract
73 affair was out of his hands; that he had had it cancelled from the records in 1llinois; that he

%3 had sent the affidavit of Mr. Lewis there, to the purport of Lockwood's ton-fulfillment of



® @

73 the contract, and that he would not now treat with lgim on that contract, as it was dead.

73 That on the 8th October, 1855, Lockwood and one Hubbard said to Murphy that he
73 had a tender to make him for the Illinois lands ; that Lockwood then had with him a bag,
73 which Lockwood eaid contained 83500, which he tendered to Murphy ; that Muiphy told
73 Lockwood that he had no contract pending with himn, and bhad not had any since the 5th of
74 July, 1855; that Lockwood then demanded his notes; that Murphy replied that he had
74 made affidavit to produce them in court, and for that reason could not surrender them then,
74 but that after he had produced them in court he would give them up to Lockwood ; that he
74 had no intention to use them, but his purpose was merely to produce them in court; that
77 Murphy did not admit in the presence of the witness (Orando B. Lewis) and S. L. Flem-
77 ing. on or about the 15th September, 1855, that Lockwood had offered to pay for the land
77 by a house and lot in Brooklyn, nor that he (Murphy) went with Lockwood and examined
77 the property, nor that he would have taken the property if he had been satisfied with its

value.

79 Samuel .B. Murphy another witness for Murphy, testified that an interview between
79 Murphy and Lockwood took place on the 2d day of May, 1355, at the office of Murphy, :
79 107, South street, New York; that Murphy then tendered a deed to Lockwood for the land ;
&0 that Lockwood stated that he could not take it up for want of means but would call the next
80 day and see what could be done ; that Murphy told him that he did not wish to take advan-
80 iage of the contract, and would give him until the next Saturday to take the deed, or the
81 contract would be lorfeited ; that when Murphy tendered the deed he asked Lockwood for

81 the purchase money, and that the deed tendered is the same deed referred to by Lewis in

81 his depesition.

82 That an interview took place between Murphy and Lockwood, on the 6th ol
82 August following, that Lockwood asked DMurphy to take a house and lot in Brooklyn, in

om
©

payment for the lands. that Murphy told Lockwood it was useless for him to make any
83 further offer on the old contract, as he considered it dead, tut if he had any new proposi-
83 tion to malke, he would listen to it.
83 That no notes were offered in presence of the witness, but that on the 2d May,
83 when the deed was tendered, Murphy told Lockwood that he haiiA the notes in a pocket
83 book, and that he could have them if he was prepared to take them up, that Lockwood said
83 nothing about the notes, as witness recollects,
87 The witness further stated that he is a nephew of William D. Murphy, the defend-
ant in the court below.
S8 Murphy then put in evidence the three nates given for the purchase money for the
&8 land, amounting in all to $2916,80, together with the protests of the same, and each of
89, 90 them, by Gardner Spring, a Notary of New York.
91 Murphy then put in evidence the affidavit of Orando B. Lewis, of the non-fulfill-
92 ment of the contract by Lockiwood,
By the record of the examination of Lockwood before John Greenwood, City Judge
of the City of Brooklyn, in the year 1854, as an insolvent debtor, at the suit of Joseph H.
136 Shepbar! and Nathan Hollister vs. said Lockwood, it appears that Lockwood admiuted that
130 be had had within the two years then last past, some interest in wild land in Marshall

136 County, Hllinois, that he had had a deed for the same, and that it had stood in bis name,




136 that he did not know where his deed was, and that he had long since sold out his interest
1n the same.

140 And when during said examination he was asked whether he had had, within the

140 then lnst two years, any interest in any other property in the State o £ Illinois ,he stated that

he had not, to his knowledge.
169 By the final decree the court required that Murphy, within sixty days from the

169 adjournment of the Ciicuit Court of Marshall County, execute and deliver to Lockwood, a
169 warranty deed, for the land described in the bill, with covenants against all encumbrances,
169 except the taxes of the year 1851, and with release of dower by the wife of the said Mur-
170 phy, provided Lockwood paid or tendered to Murphy the sum of three thousand six hun-
170 dred and seventeen dollars and fifty cents, within the said sixty days, and appointed a

170 Commissioner to make such deed, in case Murphy should make default in making the

same.

172 Upon the filing of which decree, the defendant, Murphy, entered his motion to set
172 aside the decree and to grant a new trial, which was overruled by the court, whereupon
172 Murphy prayed an appeal, which was granted, upon his entering into bond in the penal

172 sum of one thousand dollars, with Washington E. Cook as surety, within thirty days.

The errors assigned are as follows:

1st. The court erred in decreeing a specific performance of the contract

referred to in the bill.

94. The court ought lo have rendered a decree dismissing the bill
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