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S i dotr, OT% s The People of fhe Siafe of Tifinois:

g ';'\o the ?ﬁﬁ‘ of La Salle County, Greeting :
5 AT #
WE command you to summon (7, . ., %, Tralt Do, .. 00

//Z/Z/ 22221 ;/ ez S G St —
4
%

if’ to be found in your county, personally to be and appear before the Circuit Court
of said county, on the first day of the next term thereof, to be holden at the Court
House in Ottawa, on the /.2 day oﬁ(@< next, to answer to a certain bill

?omplain?%d ’27952?;2?1t Couft, on the chancery side thereof against
4 /f??'/i/tby L /1/;? %/f, ’ é.»/’é 5

; and have you then and there this
writ, and make return thereon in what manner you execute the same.

e Wirness, JOHN F. N ASH, Clerk of said Court, d the
73, Seal of said Court, at Ottawa, this 2/ @“”day of oZozrive ~

/ b &8 i //// j,//%zfof//// Clerk.
7

/
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State of Illinois--Supreme Court, 3d . D.

DAVID BROWN and JOHN P. McCAHAN,

V8.
PATRICK WELCH.
ABSTRACT.

This was a Bill in Chancery, filed in the LaSalle Circuit Court, by Patrick
Welch, complainant, against Phineas D. Cooley, David Brown and John P. Me
Cahan, respondents, Feb. 4th, 1856,

}APPEAL 70 LASALLE.

The Bill of Complaint charges, that on Oct. I3th, 1855, Phaneas D. Cooley
made and delivered to Patrick Welch the following bond for a deed :

EXHIBIT A.

Know all men by these presents, that I, Phineas D. Cooley, of Peru, LaSalle
county Illinois, am held and firmly bound unto Patrick Welch, of said place, in
the sum of twelve hundred dollars, lawful money of the United States, to be paid
to the said Welch, his executors, administrators, or assigns, for which payment
well and truly to be made, I bind myself, my heirs, executors and administrators
firmly by these presents, sealed with my seal, and dated the thirteenth day of
October, A. D. 1855.

The condition of this obligation is such that, whereas, the said Welch has
this day purchased and bargained with the said Cooley for the following des-
cribed premises or tract of land, situate in LaSalle County, and state of Illinois,
viz :—

The south half of the south east quarter of section eighteen, towuship thirty
five, range one east, for the consideration of twelve hundred dollars, to be paid
in the following manner, viz: One hundred dollars to be paid on the execution
and delivery of this instrument ; one team of horses, valued between the said par-
ties at the sum of three hundred and twenty five dollars, also to be delivered
upon the execution and delivery of this bond ; one hundred dollars with interest
to be paid on the thirteenth day of October next ; seventy-five with interest, to
be paid on the thirteenth day of October, 1857, and a good and sufficient war-
ranty deed in fee simple, free from all incumbrances, of the following described
premises, to wit :

Being the north half of the east half of the west half of lot one, in block sev-
enteen in the (old town now) city of Peru, with the house thereon, and all the
appurtenances thereto attached, which deed the said Welch will execute and de-
liver to the said Cooley on the first day of January, A. D. 1856—it being un-
derstood between the said parties, that the said Welch. is to receive from one
James Finn, from whom he purchased said lastly described premises, a good
and sufficient deed of the same on the seventeenth day of December next—the
possession of the said house and lot to be delivered by the said Welch to the said
Cooley upon the execution and delivery of this bond ; and it being fully under-
stood between the parties, that the said Cooley is to have the use of the said
premises free from any rent or any other expense, until he receive from the said
Welch a deed of the same, as herein provided tor,

i
J

PR



[t being further nnderstood that the said house and lot is valued at six hun.
dred dollars, making the balance of the twelve hundred dollars consideration, to
be paid by the said Welch.

Now, if the above bounden Cooley, on or before the first day of January
next, (shall do and upon the request of the said Welch,) he, the said Welch, hav-
ing first performed the conditions herein provided for him faithfully to be
performed, make, execute and deliver, or cause so to be, a good and sufficient
warranty deed in fee simple, free from all incumbrances, and with the usual cov-
enants of the premises herein first described, then the above obligation to be void,
else to remain in full force and effect. It is further understood and agreed be-
tween the parties, that upon the exeeution and delivery of the deed lastly pro-
vided for, the said Welch will execute and deliver to the said (fooley, a maort-
gage of said premises to secure the two last payments thereon.

{Signed,) PHINEAS D. COOLEY, [ s.]

Phineas D. Cooley, to Patrick Welch.  Bond of Convevance.  October
13th, 1855.
(COPY.)
STATE OF ILLINOIS, 1 NO. 73
LaSarie Counry, 5 070
[ certify that this instrument was filed for record, December 12th. 1855, at
11 o’clock, A. M., and duly recorded in Book 45, pages 717 and 718,

[T 8] J. F. NASH, Clerk.

The bill further alleges, angd the the answers of Brown and 1\[(308;]’1&1'1 admit
the payment of $100, and the flelivcry of the team of horses at $325, mentioned
in said bond, by said Welch to said Cooley, at the execution of the hond. And
that Welch offered the deft’s, Brown and McCahan, to perform to them his cove-
nants with Cooley, contained in said bond, at the time stipulated, Cooley hav-
ing previously left the state, which deft’s, Brown & McCahan, refused to aceept.
The bill further alleges, that on October, 26th, 1855, Cooley conveyed to David
Brown and John P. MeCahan, the premises mentioned in said bond, by the fol-
lowing warranty deed :

Eahibit “F,” is in the words and figures following, to wit :

Tris INDENTURE, made this twenty sixth day of October, in the year of our
Lord one thousand eight hundred and fifty five, between Phineas D. Cooley, of
the county of LaSalle and state of Tllinois, party of the first part, and David
Brown and John P. McCahan, of the county of LaSalle, in the state of Illinois,
parties of the second part, witnesseth, That the said party of the first part, for and
in consideration of the sum of seven hundred dollars, paid by the said parties of
the second part, the receipt of which is ﬁereby acknowledged, do, by these pres-
ents, grant, bargain and sell unto the said parties of the second part, their heirs
and assigns, the following described tract or parcel of land, situated in the coun-
ty of LiaSalle, and state of Illinois, viz: The south half of the south east quar-
ter of section eighteen, (18,) township thirty five, (35,) range one, (1,) east of
the third principal meridian ; together with all and singular the hereditaments
and appurtenances thereunto belonging, or in any wise appertaining ; to have
and to hold the said premises as above described, with the appurtenances, unto
- the said parties of the second part, their heirs and assigns, forever. And the
said party of the first part, for himself and his heirs, executors, and administra-
tors, do hereby covenant to and with the said parties of the second part, their
heirs and assigns, that he is well seized of the premises above conveyed, as of a
good and indefeasable estate in fee simple, and has good right to sell and con-
vey the same in manner and form as aforesaid ; that they are free from all in-



cumbrance, and that the above bargained premises, in the quiet and peaceable
possession of the said parties of the second part, their heirs or assigns, against
the claim of all persons whomsoever, he will forever warrant and defend.

In testimony whereof, the said party of the first part has hereunto set his
hand and seal, the day and year first above written.

PHINEAS D. COOLEY, [n.s.]

Signed, sealed and delivered in the presence of
[L.8.]
STATE OF ILLINOIS, }ss

LASAanLE CoUunty.

On this twenty sixth day of October, 1855, personally appeared before me,
Notary Public in and for said county, Phineas D. Cooley, tome personally
known to be the person whose name is subscribed to the above deed, as having
executed the same, and acknowledged that he had freely executed the same for-
the uses and purposes therein expressed.

Gven under my hand and seal Notarial, the day and year aforesaid.

[r. s.] JAMES STRAIN, Notary Public.

On the back of said deed was a certificate of registry in the words and figures

following, to wit :
STATE OF ILLINOILS, |
LaSanie Counry, ,}NO' 2881.

I certify that this deed was filed for record, Oct. 29, 1855, at 8% o’clock, A.
M., and duly recorded in book 44, page T10.

J. F. NASH, Clerk.

The Bill charges that Brown and McCahan fraudulently purchased said pre-
mises and took their Deed from Cooley, with notice that Cooley had before that
time sold said premises to Welch, and of Welch's equitable rights under said.
Bond. And that Brown and McCahan, well knowing the equitable rights of
said Welch under said Bond, and with intent to defraud said Welch, caused '
their said Deed for said premises, from said Cooley to be recorded, prior to the
time that the Deed of said Welch from said Cooley for the same premises was .
filed for record.

The Bill prays for an answer from the defendants, the oath waived, and that
Brown and McCahan may be decreed to convey said premises to ‘Welch. by
Deed, and that the Deed from Cooley to Brown and- McCahan be cancelled and
set aside as frandulent and void.

The several answers of Brown and McCahan deny that they knew of the
said Bond or of the sale of said premises by Cooley to Welch, until the first
week of December, 1855, when they were informed of said fact by Welch.

The said answers further set up that—On the 23d day of October,
A. D. 1855, the said Cooley came to Brown and MecCahan, both of whom then
resided and still reside in the city of LaSalle, in LaSalle County, aforesaid, and
offered to sell to them the said South half of the South-East quarter of Seetion
cighteen, (18,) in Township thirty-five, (35), of Range one (1) East, in said
County of TaSalle, for the sum of eight hundred dollars, and that they agreed
with said Cooley that they would go on to the xaid land and see it ; and accord-
ingly on the 25th day of October, 1855, they went together on to the said Land,
and then and there found that there was a small dwelling-house on said Land,
but no fencing except a little fencing around the house ; and that at said time
there was no person in possession of said house, or upon said Land; that said
dwelling-house was then vacant and unoccupied, the door was not locked, and
that there was no furniture or other property of any kind in said house nor
upon said premises, at that time ; nor any appearance whatever of any person
having lately been in possession, then in possession, or ahout tohe in possession
of said house or premises. And Brown & McCahan further say, that they returned
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from said premises to LaSalle on the same day, viz : October 25th, 1855, and
that on the morning of October 26th, A. D. 1855, they offered the said
Cooley the sum of seven hundred dollars for said premises, upon condition
that the title to the same was in him, and the title was unincumbered, clear and
good ; and that on the first train going to Ottawa, from LaSalle, thereafter, to-
wit : in the forenoon of the said 26th day of October, A. D. 1855, the said Mc-
Cahan took passage thereon to Ottawa, for the purpose of examining the Recerd
of said County for the purpose of ascertaining before they purchased whether
or not the said Cooley had the title to said premises, and had a good right to
sell and convey the same ; and whether or not the said premises were free and
clear of all incumbrances ; that he returned from Ottawa to LaSalle on the
noon train, on October 26th, A. D. 1855, and informed said Brown that he
had caused the Records of LaSalle Connty, at Ottawa, to be searched and ex-
amined for the purpose aforesaid, and found from said examination of said Re-
cords, that the title to said premises was in the said Cooley, who had a good
right to sell and convey the same ; and that there were no incumbrances there-
on ; and thereupon, in the afternoon of said 26th day of October, A. D. 1855,
they jointly purchased said real estate from him for the sum of seven hundred
dollars, and paid him the same, and received from him a Warranty Deed for
said real estate ; and that said deed was filed for Record at Ottawa, on the 29th
day of October, A.D.1855. And Brown & McCahan deny that at the time that
they took their said deed for said premises from said Cooley, to-wit: on Octo-
ber 26th, 1855,they had any notice whatever of, or was aware that said Cooley
had previously thereto,sold the said premises to said Wel:h, or to any one else,
or that said Welch or any one else had any equitable right or interest as to the
said Cooley in said premises, by virtue of the said Bond set forth in the said
Welch's Bill of Complaint, or in any other way. And Brown & Mc¢Cahan wholly
deny that they took their said deed for said premises from said Cooley, with
the intent to defraud the said Welch out of any equitable title in said premises
by reason of said Bond, or of guy equitable rights that said Welch had therein
nnder said Bond ; but said HRuwesst averp thatthesacted in perfect good faith,
and-hebelieves-said-MeCahan-mieoaotedmegoad-faith, in the purchase of said
premises by them of said Cooley, as aforesaid, and were not, and are not guilty
of any fraud in the premises. And Brown & McCahan admit that they caused
their said deed from said Cooley for said premises to be entered of Record, and
recorded in the office for recording Deeds in LaSalle County aforesaid, on the
29th day of October, A. D. 1855, which was long prior to the said Bond of said
Cooley to said Welch for said premises being entered for record insaid office.
But these defendants deny that, at the time of filing their said Deed for record,
as aforesaid, they knew of any cquitable rights or interests of said Welch in
said premises, under the said Bond; or that their said Deed was so filed for re-
cord, with a view to defraud the said Welch, or to impair in any way his title
to said premises, that said Welch might have by rcason of said Bond. And
Brown & McCahan further answering say that, it is not true that said Welch,im-
mediately after the date ofthe execution of said Bond on the 13th of October, A.
D. 1855, took actual possession of said premises, or that said Welch kept pos-
session, or had actual possession of said premises at the time said Cooley deeded
said premises to them, as aforesaid, on 26th day of October, A. D. 1855; and
as to the improvements thereon, to-wit: a fence around the house on said prem-
ises,which said Welch claims to have made, in his said Bill of Complaint, these
defendants say, that said fence was there on said 25th day of October, A. D.
1855, when they went to look at said premises as hereinbefore stated; but they
say that of their own knowledge they do not know who built the said fence, nor
had they, at said time, or at the time of their purchase from Cooley as aforesaid,
any notice or intimation whatever that said improvements were made by the said
Welch.
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The complainant Welch files several replecations to the answer of Brown and
McCahan.

The complainant Welch read in evidence the following depositions of George
Towers and Thomas P. Halligan :

Deposition of George Towers :

Interrogatory 1st—What is your age, name, occupation and place of resi-
dence ?

Answer 1st—George Tower ; Farmer ; Troy Grove Township, LaSalle o,
Tlinois. .

Int 2d—Ave you acquainted with the parties to this suit, and if so, how long
have you been acquainted with thern, respectively ?

Ans 2d—I am acquainted with Welch nearly a year, not quite a year ; with
Cooley a year or more ; he boarded at my house some three weeks or more,
and  while boarding there he built a house on the south half of the south cast
quarter of section eighteen, township thirty five, range one east; Brown came to
my house, I think, the last of October or the first of N ovember, 1855 ; this was
the first time I became acquainted with Brown ; MeCahan I never saw but once,
that was in May, unless McCahan was with Brown when he, Brown, came to
my house ; my impression is that he was ; it was stated to me by one of them at
my house, that the man with Brown had lately come from the east.

Int 8d—Are you acquainted with the locality and situation of 8 1 of S E |
sec. 18, T 35 R 1 K., and was youso acquainted prior to 18th Oct., 1855, and
how far do you reside from said land ?

Ans 3d—I am acquainted with its location and situation, and frequently heen
on it and over it for the last five years ; the land is nearly a mile from my
house.

Question—Did you ever have any conversation with the deft’s, or either of them
relative to said land, and if so, with which of them, and when and where ?

Ans 4th—1 had a conversation with Cooley at nmy house ; should think it was
i the last part of October ; I had a conversation with Brown and the man who
was with him at my house subsequent to the conversation I had with Cooley, and
within a week or two.

Int 5th—State, as near as you can, the conversation yvou had with defendant
Cooley ?

Ans 5th—Cooley told me that he had sold the land to an Irishman ; he showed
me a horse that he said he had got ; T asked him if he zot paid ; he said he said
had got part pay; that he had got aspan of horses ; the one he had at my
house was one of them that he had got in part payment ; he came at that time to
pay his board bill. :

Int 6th—State, as near as you can, the conversation vou had with Brown and
McCahan, the other def’t, or with either of them ?

Ans 6th—They came then to inquire about the location of the land, and 1
told them where it was, and then told them that Cooley had sold it to an Irish-
man ; my impression is that Brown stated that the Irishman had backed
out.

Int. Tth—State if you know anything in relation to a fence round the house
upon the land above spoken of, and whether it was built by Welch or not ¥

Ans Tth—There was a fence, but I do not know who built it.

Int 8th—What countryman is the complainant, Patrick Welch.

Ans 8th—1I should think he was an Trishman,

GEORGE TOWER.
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Cross- Examination of Creorge Tower by defendants :

Int 1st—Mr. Tower will pleabe state whwb——he when Brown and McCahan
came to his house to make inquiry as to the land as referred to him in his an-
swer tothe 6th Int., he, Tower, did not use the language, “that he had under-
stood that Cooley had sold that land to an Irishman, but had since been told the -
Irighman backed out ?

Ans 1st—1I do not recollect ; my impression is that I did not know that the
Irishman backed out until Mr. Brown told me so.

Int. 2d—1Is your recollection of what was said and took place at the times you
refer to, vague and indistinet?

Ans Qd——W hat T have stated is correct so far as T know.

Int 3d—~Please state whether the house yourefer to, as being on the land in dis-
pute, is within sight of your place of residence ?

Ans 3d—VYes, the House is within sight of my place of residence.

Int 4th—Has any one been in actual possession of the premises in dispute
since the time you refer to when Brown and McCalan was at your place making
the inquiries you refer to ?

Ans 4th—Not that I know of.

Int 5th—1If there had been any one in possession during the time referred to,
would you be almost certain to have know it ?

Ans 5th—My impression is that there was 1o family living in the House ; the
land is unbroken prairie ; I have seen no one at work on it.

GEORGE TOWER.
Deposition of Thomas P. Halligan,

Who, being sworn deposes and says :

Int 1st—What is your name, occupation and place of residence ?

Ans 1st—T. P. Halligan ; attorney at law ; Peru.

Int 2d—Did you ever tender to defendants, or either of them, and if so, which
of them, any deeds or mortgages, or other papers, and what when and where,
and if you have the papers tendered, make an exhibit of them.

Ans 2d—I have tendered to David Brown the deed and mortgages now ex-
hibited by me, and marked ‘A.” and ‘B.” on the second day of January, 1856 ;
[ had previously been, on tee first day of January, 1856, to make a tender of
these papers, but was unable to find the defendants, or either of them, at the
time of making the tender I read both the deed and mortgage to Mr. Brown; 1
made a demand for a warantee deed for the south half of the south east quarter
of section eighteen, township thirty five; range one east, which Mr. Brown re-
fused to give, and also refused to receive the deed and mortgage ; T tendered to
him all this; I au at the instance of Mr. Welch and for him.

Int 3d—Did you ever have any conversation with the defendants, or either of
them, and if so, with which of them and where and when, in relation to the
sale of the land by Cooley to the complainant, and what was such conversa-
tion ?

Ans 3d—My impression is that I had a conversation with David Brown sub-
sequent to the tender of the papers, at LaSalle, in which he stated Cooley had
told him that Welch had backed out of the sale.

Int 4th—Look on the paper marked exhibit ‘C,,” and state what you kno“
about it ?

Answer 5th—1 drew it up at the instance of Cooley and Welch, on the day
of its date, and saw Cooley sign it on the same day, and was delivered to Weich
by Cooley on the same day ; Cooley acknowledged the receipt of one hundred
dollars in cash, and also a team of horses, which were to be paid in accordance
with the terms of said exhibit, marked ‘C.’

THOMAS P. HALLIGAN.



STATE OF ILLINOIS, LaSALLe CouNry, ss.
In the Circuit Court thereof.

PATRICK WELCH, 1
In CHANCERY.

vSs.
PHINEAS D. COOLEY, et al. }

It is hereby stipulated that there is evidence in this cause, that David Brown,
one of the defendants in this cause, returned from an examination of the prem-
ises in controversy, to LaSalle, on October 25th, 1855, and that on the 26th
October, 1855, said McCahan went to Ottawa to examine the records of LaSalle
co., to ascertain if Cooley’s title to said land was perfect, good and unincumber-
ed, and that on said day said McCahan caused the said records to be searched
for said purpose, and found that the title to said premises, as appeared by said
records, was in said Cooley, and that said land was not incumbered.

GRAY & JENKINS, Att'ys for David Brown and J. P. Mc¢Cahan.

CHUMASERO & ELDRIDGE, Att’ys for Welch.

At the February special term of the LaSalle Circuit Court, 1857, Hon. M.
E. Hollister, judge of said court, decreed, that Brown and McCahan were trus-
tees for Welch, and decreed that they should convey the premises in controver-
8y to said Welcn.

The defendants pray an appeal to the Supreme Court, at the same time, which
is granted on condition that the defendants, within 30 days from Feb. 24th,
1857, file an appeal bond, payable to the complainant, in $300, with Alexander
Campbell as security, and that defendants have 30 days to prepare and file a
Bill of Exceptions in this case.

On 3d March, 1857, an agrecment in lieu of a Bill of Exceptions was filed,
in the words and figures following, viz :

IN CHANCERY—At February Special Term, A. D.; 18357, of the LaSalle

County Circuit Court.

DAVID BROWN and JOHN P. McCAHAN, |
Impleded with Phineas D. Cooley, }‘

ads. 1

PATRICK WELCH. i

Whereas, the above entitled cause having been heard and determined by Hon.
M. E. Hollister, judge of the circuit court, within and for the county of LaSalle
m the State of Illinois, at the term above named, and a decrree pro confesso en-
tered against the said Phineas D. Cooley, and a decree against the said Brown
and McCahan, after hearing and considering the proofs and exhibits.  And
whereas, the said David Brown and John MeCahan are abont taking an appeal
to the Supreme Court.

Now, therefore, this agreement is entered into by the parties, conplainant and
respondents, Brown and Mc(fahan l'c,\'p(‘ctively,. through their respective attor-
neys, that all the depositions read in the trial of thix cause, in the cirenit court,
to wit:  The depositions of George Tower and Thomas P. Halligan, and all the
Exhibits and proof that were used, or helonging to this cause on the hearing,
except the depositions taken by defendants, which were withdrawn by defen-
dants by leave of the court, and were not considered in evidence hefore the cir.
cuit court ; Exhibits D. B. A. C. and a certain stipulation, signed by the res-
pective solicitors of the parties, relative to the respondents, Brown and McCa-
han, having had the records of deeds examined, and other matters therein marked
E., and a certain deed from the said Phineas D. Cooley to the respondents,
Brown and Mc(Cahan, marked Exhibit F.
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That said Exhibits, stipulation and proof, shall be taken and considered &
part and portion of the record in this cause, and be sc certified to and sent up
with the other papers to the Supreme Court, in this cause, by the clerk of the
circuit courts and on the hearing in the Supreme court, they shall be taken and
considered for what they purport to, (to wit: (Exhibits,) Proofs) and Stipula-
tion or agreements, including the depositions and this agreement. And the
judge of the circuit court is asked to approve of this stipulation, and make an
order making it a part of the record in this cause, as well as the matters and
things herein contained, and agreed to be made a part of the record, and that
said order shall be entered as being made on the 23d of February instant, it be-
ing the day on which said decree was rendered.

GRAY & JENKINS, Solicitors for Respondents, Brown and McCahan.

CHUMASERO & ELDRIDGE, Solicitors for Complainant.

The foregoing is approved by me and ordered to be made a part of the record

as set forth, M. E. HOLLISTER,
Judge of the 9th Judicial Cireuit.

The defendants filed their appeal bond, as required, on March 3d, 185T.
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