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SUPREME COURT—-STATE OF ILLINOIS.

JOHN W. WAUGHOP,
Plaintiff in Error,

CALEB D. WEEKS,

BENJAMIN V‘{’S‘EEKS i % ArpEAL FrRoM Cook CoxnroN PrEas.
Defendants in Error. J

This action was assumpsit, brought in Cook county Court of Common
Pleas, at the November term, A. D., 1858, and was tried before court and
a jury. f

Sce Record The plaintifts below declared in indebitatus assumpsit, on ‘common
pp 3 4 count, for work and labor, and materials furnished.

The Defendant below pleaded the general issue, with notice’that work
and labor and materials furnished to detendant by plaintifts, were fur-
nished under special contracts, in writing, between said plaintifts and de-
fendant, and that plaintiffs had not fulfilled their part of said contract;
also notice and account of set off (and sets out the contracts.)

5 and 6

The plaintiff then introduced Charles Nelson, whose testimony is set out

12 at page 12, &e., of record. He testified among other things that the
work and labor and materials furnished, were furnished under a special
contract.

Ltrzdlern Lol
The contracts were a special contract, and a supplemental contract; bethi—
~mder-seal; and executed by the plaintifts below in the name of B. & C.
D. Weeks.

The plaintiffs below introduced in evidence the said contracts, the parts
of which, material to the questions involved in the assignments of error in
this case, are as follows, to wit:

13

Duries or Coxtractor He shall be strictly held to make such work

14 and to use such materials as_hereinafter subscribed, and to work up the
building to the given design and in all cases whera the drawings are fig-

ured, the figures must be taken by him as the given dimensions without
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reference to what the drawing may measure on its scale. He will be fur-
ther held to submit, as to the character of the materials used and the work
done to the judgment of the Superintendent,’and to procure from them all
necessary interpretations of the design, and all necessary certificates re-
garding his payments.”

“SUPERINTENDENTS AND THEIR DUTIES. Wm. W. Boyington or his assist-
ant architects are declared to be the Superintendents of the work for the
owners their duties will consist in giving on demand such interpretations,
either in language, writing or drawing, as in their judgment the nature is
the work may require, having particular care that any and all work done
and material used for the work be such as hereinafter described, and in
giving on demand any certificates that the contractor may be entitled to
and in settling all deductions of or additions to tl
may grow out of alterations of the (TO_SIEQ, after the same is deelared to be
contract also determining the amount of damages which may oceur from
any cause, and to pm'ticuI?ﬁ-i?decide upon the fitness ot all material used
and work done.”

1e contract price which

“The contractor being bound in all cases, to remove all improper work or
materials upon being directed so to do by the Superintendents.”

* * w * 3

“‘And it is hereby expressly provided that in ease the contractor should
fecl aggrieved by the decision of the superintendents an appeal may be ta.
ken from such decision, to an arbitration chosen indifterently, and whose
decision in the matter shall be final and binding on all parties.”

“The owner reserves the right to alter or modify the design and to add
to or diminish from the contract price the difference to be adjusted as pro-
vided above.”

“The owners being bound in all cases to recognize the acts of tho Super-
intendent’s, not only as regards extra work, but also to the sufficiency of
the design.”

“All payments niade upon the work during its progress, are on account
of the contract, and shall in no case be construed as an acceptance of the
work execnted : but the contractor shall be liable to all the conditions of
the contract, until the work is accepted and finished and completed.”

TIME.

“Owner to give possession of the ground on or before the first day of
April. A. D., 1856, contractor must agree to build the walls and chimneys
ready for roof on or before the first day of September, 1856, and fully
complete the plastering of the building within forty-five days after the
same is declared by the Superintendent ready for lathing, and must com-
plete the whole job of masonry within days after the above
mentioned time. Said work in no case shall be considered as finished,
unless the same is so reported to the Superintendent, and accepted by him.
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DAMAGES.

“And in order to secure the execution of the work in the manner and at
the time specified, it is hereby distinctly declared that the damages ar-
sing from the non-fulfilment of the contract, as regards time, shall be a
fair rent of the premises, for each and every day the work remains unfin-
ished, and which sum of damages shall be deducted from the contraci
price.”

PAYMENTS.

“To be made on the work, as hereinafter agreed.”

“These Aiticles of Agreement, made and entered into this nineteenth
day of April, A. D., 1856, Between Messrs. B. & C. D. Weeks, of the first
part, building masons, of the city of Chicago, and J. W, ‘Waughop,
Lisq., of the same phce of the second part, Witnesseth that the said B. &
C. D. Weeks, or thelr executors, administrators and assigns, for and in
consideration of the payment hereinafter to be made to them by the said
J. W. Waughop, or his executors. do, on their part, contract and agree to
build, finish and complete in a careful, skillful and workmanlike manner to
the full and complete satisfaction of W. W. Boyington, or his assistant su-
perintendent, and by and at the time mentioned in the foregoing specifi-
cations. The masonry work of two marble front dwellings that is to be
erected on the cor. Wabash Avenue and Washington street, as aforesaid,
50 as to fully carry out the design of said work, as it is set forth in the
foregoing specifications, and the plans and drawings therein especially re-
forred to, said specifications, ard plans and drawings being hereby declared
part and pareel of this contract.  And the said J. W. Waughop, or his ex-
ecutors, administrators or assigns, for and in consideration of the said B.
& C. D. Weeks furnishing materials, and fully and taitbfully executing the
aforesaid work, so as fully to carry out the design for the same, as set
forth by the specifications, and according to the true spirit, meaning and
intent thereof, and to the full and complete satisfaction of W. W. Boying-
ton, or his assistant superintendent, as aforesaid, and at the time mentioned
in the foregoing specifications, doth hereby agree to pay to the said B. &
C. D. Weceks the sum of ninety-eight hundred ($9,800) in the following
manner :

“As the woirk advances the Superintendent is to make out eztimates of
the work and materials furnished, and inwrought into the building, and
and upon a presentation of a certificate of eighty-five (85) per cent on said
estimate, the said J. W, Waughop is to pay the amount, and the balance
fifteen per cent, will be paid in full on the completion of the contract, Pro-
vided the said Supelmtendent shall certify m \\utmtr th.lt they are enti-
tled led thereto.” T »e

“In witness whereof, the parties hereto have set their kands the day and
vear last above written.”
(Signed,)

B. & C. D. WEEKS, y./

AN e

J. W. WAUGHOP, { mﬁ %
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“SUPPLEMENTAL AGREEMENT.”

*It is hereby agreed by and between the parties to the annexed con-
tract, that the terms and conditions thereof be so varied that the said J.
W. Waughop shall hold back and retain fifty per cent of the whole con-
tract price therein mentioned, instead of fifteen per cent, as provided therein,
to secure the completion of the work, to be done according to specification.
and to cover all damages for any failure in time, quality or workmanship,
until the whole work is done, and completed, and in case the work shall
be so delayed as to endanger the building, by being left open to the frosts
of winter, the said B. & C. D. Weeks shall forfeit the full penalty of fifty
per cent on the whole work, and in no other manner is this to be construed
to alter in any respect the original contract, except as written above.”

“Witness our hands and seals this twenty-secoud day of September, A.
D. 1856.”

B. & C. D. WEEKS, { SEAL }

J. W. WAUGHOP, ?’ smn}

The Plaintiffs then offered and read in evidence the following certifi-
cate by W. II. Boyington the Architect and Superintendent, dated Octo-
ber 25th, 1858, the signature to the same being admitted to be genuine.

“ Cnicaco, OcToBer 25, 1858,
“To B. & C. D+ Weeks, Gentlemen.
, Thereby certify that you finished your contract with J. TV.
Waughop Esq., for erecting and building two dwellings for said Waughop
located on the corner of Wabash Avenue and Washington street in the city
of Chicago, but the said dwellings were not furished until six months af-
ter the time mentioned in said contract for finishing the same+  Said con-
tract provides that you shall pay a fair rent of the premises for all such de-
lays the amount of which is to be deducted from the contract price, after
determining and deducting a fair rent of said dwellings for the six months
delay according to contract gnd deducting what the said Waughop has
paid you on said contract, and also dedueting twenty-five dollars for not
setting Washboilers in basement (omitted), you will then be entitled to
the balance, if any, due according to contract.

teply, Yours.

WM. W, BOYINGTONX,
SUPERINTENDENT.”

The Plaintiff’s then offered and read in evidence two certificates to J.
W. Waughop, dated November, 18, 1857 and Nov. 28, 1857, made by
said Boyington the Architect and Superintendent, the signatures to the
same being admitted to be genuine, which said certificates ave in the words
1ollowing to wit : '
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“Cmicaco, Nov. 18, 1857,
Mr. J. W. Waughop,
Dear Sir.

Having looked over the contract between yourself and Messrs B. &
C. D. Weeks for building two Dwellings on cor. Washington street and
Wabash Avenue, I hereby certify that Messrs. B. & C. D. Weeks have
delayed the finishing of said dwellings at Ieast six months beyond the time
stipulated in said contract and that you are entitled to a fair rent of the
premises for the time of delay as provided in the contract.

My judgment is that a fair rent of the corner house would be $1.500
per annum, and at the rate of $1.000 per annum for the interior house, six
months rent for both dwellings would be $1.250

You are further entitled to a deduction of $25.00 for not setting Wash-
boilers in basement making $1275.

From the above deduction Messra Boges & Smith claim of you the sum
of Three hundred and fifty dollars for delays to them as provided in their
contract with you.

Yours most respectfully,

WM. W. BOYINGTON,

SUPERINTENDENT.”

“NOVEMBER 28, 1857.
J. W, Waughop, Esq.
Dear Sir:

In making up my estimate for delays as stated above. I based my cal-
culations upon what the dwellings would probably rent for at the present
time. IIad I made my calculation for the rates of rent for such class of
dwellings at the time the contracts provided for finishing them, I should
have rated the corner house at $1-800 per annum, and the interior house
at $1.500, making $400 more that you would be entitled to for delay than
by the first calculation.

The reasons I did not consider these ratesin the first place was that I
have been aceustomed to caleulate at the date of making my report, but
upon reflection I think you are entitled to the rates of rent you would get
provided the buildings had been finished in time.

] In haste yours,
WM. W. BOYINGTON.”

The plaintifts by their counsel then oftered to introduce as a witness on
their part Mr. H. B. Wecks, to whose examination the counsel for the de-
tendent did then and there object and offered to prove the interest of said
witness in the result of this suit by W. W. Boyington who being sworn
testified as follows.

I know Mr. Hiland B. Weeks . the old gentleman (meaning said IL I3.
Weels) remarked when I asked him (Mr. Weeks) why he changed the
mode of executing contracts, that it was in consequence of some unset.
tled matters of his own in New York, but that the work would be done as
satisfactorily, that ll('\ShOlll(l superintend the work, as though exceuted in
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his own name. Some times the young men took the certificates; sometimes
himself, whenever I wanted anything done I usually consulted with the
old gentleman. He did not particularise what his difficulties was, but gave
me to understand that they would come down on him for anything left
unsettled in his hands. b

Mr. Hiland B. Weeks being then recalled by the plaintiffs counsel as a
witness on their part, the defendants’ did then and there object to his ex-
amination and testimony as incompetent to go to the jury, whereupon
the matter was referred to the court, who being of the opinion that the
said evidence was not incompetent to go to the Jury, and the jury could
decide as to his credibility.

The defendant by his counsel did then except to such opinion of the
Court.

Hiland B. Weeks was then duly sworn and testified asfollows to.wit.

“I'have no interest in the result of this suit. There was a disposition
at first on the part of the plainiiffs to settle the mattei in controversy with
defendent, without reference to the architect. The plaintiffs tried to set-
tle the matter with Mr. Waughop but cuold not do it, plaintiffs were dis-
satisfied with Boyington's decision, I afterwards on the part of the plain-
tffs proposed to Mr. Waughop an arbitration, but he said there was
nothing 1 it, nothing to arbitrate, and refused to arbitrate. ‘That was
late in the fall or early part of winter of 57 ; Mr. Waughop at that time

had sold one of the houses to Col, Smith, Mr. Waughop was living in the
other,”

Cross examined by defendant.

“I am the father of those two plaintifts ; Mr. Waughop stated that he
had received a certificate from Mr. Boyington, and was dissatisfied with
the certificate, and has returned it to M, Boyington for his revision ; I
asked Mr. Waughop atter that, to arbitrate; in relation to Mr. B.'s
certificate, he said, I am dissatisfied with that report. I told him
I wished he would choose an arbitrator, and the plaintiffs would
choose another, and arbitrate the -matter, He said there was “ noth-
ing ot it,” and refused to arbitrate. ~ We had a conversation for perhaps
an hour.  We were talking about settling up our affaivs. 1 told him we
were dissatisfied with Boyington’s decision, and wanted to arbitrate it; I

do not recollect anything else; I called at another time after that to try
and have him pay an aceeptance ; 7 might have spoken of the matler as my
own; T have no power of attorney from my sons ; we had a writing together;
I gave it to Mr. King; It is signed by both parties, and dated before the
contract ; I did not receipt for this money in my own name; I might have
receipted for money in my own name sometimes ; Thad gener
of the business; I was cmployed on a salary; there were
contracts managed in the same w

al supervision
2 number of
ay ; no bank account was kept by us;
Benjamin did the principal paying; I do not recollect of but one conver-
sation in relation to arbitration ; Inever named any person as an arbitrator,
Direcr-Exasynvation Resumep— .

Plaintifts’ employed me as their agent and general superintendent ; I
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was their general superintendent, and managed this business as well as
other business for them ; the defendant knew the relation I stood to the
plaintiffs all through from the time the contract was signed; he knew it
then, and he knows it now ; he knew all the way through that I had the
general superintendence of the affairs of my sons; I am a builder: have
been employed [in that business 36 years; am a mason.

Plaintiff then called Asher Carter and G. P. Randall—as to what was
extra work, what was called for by the contract, what change of plan or
design, whose testimony was objected to by the defendant’s counsel ; the
objection was overruled by the court, and the defendant, by his counsel,
excepted.

ASHER CARTER, who being sworn, testified as follows, to wit: I
am an architect ; have been such for 18 years; in Chicago for 10 years,

The Plaintiffs, by their counsel, then asked the witness the following
questions :

¢Is there such a thing known as extra work in erecting a building
aside from a change of plans or designs ?”

Objected to by defendant’s counsel. Objections overruled, and excep-
tions taken.

Answer. “There is.”

Question. “What is the distinction, if any, as understood by archi-
tects, between a change of plan or design, and extra work ?”

Objccted to by defendant. Objection overruled, and exception taken.

Ans.  “There can Le extra work without a change of plans or designs.”

Ques. “In a centract for building or buildings, when there is nothing
specified in relation to cornices or center pieces, where they are made by
order of the Superintendent, would it be considered a change of design or
plan, or extra work ?”

Objected to by defendant. Objection overruled, and exceptions taken.

Ans, “It might be a change of design, and not a change of plan.”

Ques.. “When the contract and specifications call for common brick in
some part of the edifice, and by direction of architect pressed brick are
put in, should you as an architect consider that as a change of plan or de-
sign, or extra work ?2”

Objected to; objection overruled ; excepted to.

Ans. “I should consider it extra.”

Ques. “Stone coping used on the outside of the building, if not speci-
fied at all, should you consider it a change of plan, or extra work 2”

Objected to ; objection overruled ; excepted to.

Ans. “If not called for by the plan orspecifications, I should consider
it as extra work.”

Ques. “If a chimney be built strictly according to plans and specifi-
cations, but after completion found not to draw well, and taken down and
rebuilt by order of Superintendent, or owner, is the rebuilding an altera-
tion of plan or design, or extra work ?”

Objected to ; objection overruled ; excepted to.

Ans. “T should think that would be an alteration of design.”

The plaintiff’s counsel then called G, P. Randall, who testified as
follows:

b
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The plaintiff’s counsel then called G, P. RANDALL, who testified as
follows:

“Iam an architect ; have heen practising some ten or twelve years.”

"Ques.  “Ts there such a thing known among architects as extra work in
crecting a building, aside from a change of plan or design?

Ans. “Yes, there is.”

Ques. “What is the distinction, if any, as understood by architects,
hetween the terms ¢ change of plan or design,’ and extra work’ ?”

Ans, “A change of plan or design is generally considered ‘extra
work,” where more work is to be done.”

¢ A chimney, built according to plans and designs if ordered to be taken
down and rebuilt, would be extra work.

When no centers or cornices are called for in the plans or specifications,
but put up by order of the architect or superintendent, they would be extra
work.

A change from common brick to pressed brick is extra work, as under-
stood by architects, as we use the term.

Coping, not appearing in plans or specifications, is extra work.”

Cross-examined. 1 should consider the putting in cornices and center
picces as a matter to be under the supervision of the architect ; all modifi-
cations in building is the praper subject for the decision of the architect,
whether it is extra work, and the amount of pay to be given therefore,
provided the contract so expresses it, cornices and centers are extra work;
the architect is to-pass upon all the work, if so agreed in contract ; if
more work is done than called for in plans or specifications, it is extra
work ; I should not consider the extra work a change of design.”

HILAND B. WEEKS, recalled by plaintiffs’ counsel, whose testimony
is objected to by defendant’s counsel.

The objection is overruled by the court, and defendant’s counsel ex-
cepted.

Ques. ‘“State asto the pressed brick ?”

Objected to. Objection overruled. Excepted to.

Aus.  “There was 15,000 pressed brick put in, worth $22 per thousand
more than the common brick; which were to be put in by the contract,
heing $349 00.

Ques.  “ As to coping, and setting foundation ?”

Objected to. Objection overruled. Excepted to,

Ans.  There was 60 feet of coping, worth $4 per foot, on east side of
house on Wabash Avenue, which were extra, amounting to $240. There
was fourteen (14) fect of rear area coping worth ten shillings per foot,
amounting to seventeen dollars and fifty cents, ($17 50.)

= *

Hiland B. Weeks was then re-called by the plaintiffs, whose testimony
was objected to, but the court overruled the objection, and the defendant
by his counsel, excepted.

Plaintiffs then introduced Thomas White as a witness.

Plaintifts then introduced James Lawrence as a witness.

3

Plaintifts then introduced Daniel Goodman as a witness.
Plaintifts then introduced P. F. Ruff as a witness.
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Plaintifts re-called Asher Carter as a witness,

Plaintiff there rested his case.
Defendant then introduced Peter Page, who testified as to the rent of
said houses per annum.

Defendant introduced Asher Carter, who testifies to the same matter ;
also William Jones, who testifies to same matter. '

Defendant then put in evidence the written receipts of said plaintiffs, of
money bhad and received by them, of the defendant, for work done under
said contract, amounting in the agaregate to $7,660,

Defendant then called W. W. Boyington, whose testimony is on pages
40, 41 and 42 of record. He testified among other things as follows, to
wit

“I gave a notice cither to the old gentleman, or one of the sons, of
which this is a copy about the date thereof.

“Cunrcaco, ILr.,, Nov. 7, °56.

Messrs, B. & I Weeks,

Gents:

The block of dwellings now being erected by Mr. Waughop are ready
to be plastered immediately. Will you give immediate attention to the
same ?

tespectfully Yours,
BOYINGTON & W, B.

“I met them every day and had conversations on this subject, and in-
formed them when anything was ready. In getting the walls up there
was 30 or 40 days back 1st ot Sept.; I urged them repeatedly to urge the
work forward, so that the work might be completed before winter.”

Plaintifts re-called Mr. Week, who testifies the foundation tor the boiler
was put in by plaintifts.

Defendant re-calls Mr. Boyington, who testifies: I do not know whether
foundation for the boiler was in ornot. Tt would take a man two days to
set the boiler, and from three to five hundred brick, and two tubs of
mortar.

The testimony was here closed. The above is the substance of all the
evidence in the case, and the bill of exceptions sets out all the evidence.

The defendant. by his connsel, moved the court to exclude trom the con-
sideration of the jury, the certificates in evidence by W. W, Boyington,
the architect and superintendent, on the ground that said certificates did
not constitute a final certifieate, as required by the contract. The court
refused to exclude said certificates from the consideration of the jury, to
which refasal, the defendant, by his counsel then and there excepted.

This abstract sets out or refers to all the testimony which was given.

The court then gave the instructions to the jury, asked for by defend-
ant, as set out at pages 44—45.
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The jury found a verdict for the plaintiffs against the defendant, for
$1100

The plaintiffs abated $84 interest allowed by the jury.

The said defendant thereupon filed his motionfor a new trial, which thé_
court overruled, and the defendant then and there accepted. ‘

Grounds of motion for new trial set out.

The court rendered judgment for plaintiffs against defendants, upon
said verdict, and defendant prayed an appeal, which was allowed, upon
filing bond to be approved by clerk of court, which bond was filed within
the order, and the appeal perfected.

Plaintiff in error. assigns for error the following :
Ist. The court erred in giving the judgment aforesaid for the said plain_
tiffs below, against the said defendant below, whereas by law, the said

Jjudgment ought to have been given for the said defendant below, against
the said plaintiffs below.

2nd. The court erred in holding the letters, or certificates, signed by
Wm. W. Boyington, dated respectively, to constitute such a final certifi-
cate as the contract aforesaid required.

3rd. In admitting improper evidence to go to the jury, on the part of
the plaintiffs below.

4th, In excluding from the jury, evidence offered by the defendant
below.

5th. In overruling the motion for a new trial, and the motion to exclude
from the jury, the evidence of the plaintiffs below.

ARNOLD, LAY & GREGORY,

Attorneys for plaintiff in error.
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SUPREME COURT.

BENJAMIN WEEKS Awnp
CALEB D. WEEKS, POINTS
Defendants in Error.

ads.
JOHN W. WAUGHOP, DEFENDANTS IN ERROR.

Plaintiff in Error.

FOR

I

This action was brought by the plaintiffs below to recover the balance
due for erecting two buildings in the city of Chicago, and for extra
work, d&c.

The plaintiffs declared in indebitatus assumpsit.

A written contract was offered and read in evidence, not under seal,
showing that the buildings were to be erected, &ec., for the sum of
£9,800.00, of which 85 per cent. was to be paid as the work progressed,
and the balance of 15 per cent. was to be paid on the completion of the
contract, provided the superintendent should certity in writing that the
plaintiffs below were entitled thereto.

See Record, p. 24.
.,7// ,y/f/x/:lrk;?wwu%Agreement reserved 50 per cent. till work was completed (p. 25.)
The superintendent gave the plaintiffs below a certificate that they had
finished the contract, and were entitled to the balance due, as follows : '
See Record, pp. 24, 25.
« CHICAGO, OCTOBER 25, 1858.

“«To B. & C. D. WeExs, GENTLEMEN :

« I hereby certify that you finished your contract with J. .
« Waughop, Esq., for erecting and building two dwellings for said
« TWaughop, located on the corner of Wabash avenue and Washington
« street, in the city of Chicago. But, the said dwellings were not finished
« until six months after the time mentioned in said contract for finishing
“the same, said contract provides that you shall pay a fair rent of the
“premises for all such delays, the amount of which is to be deducted
«from the contract price. After determining and deducting a fair rent
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“of said dwellings for the six months delay, according to contract, and
“ deducting \\lmt the said Waughop has paid you on s'ud contract, and
“also deductmfr twenty-five dollars for not setting wash-boiler in base-
“ment, (01mtted) you will then be entitled to z‘/w balance, if any, due
“according to contract.
“ Respectfully Yours,
“ WM. W. BOYINGTON, Superintendent.”

The contract provided (see Record, p. 23,) that the damages arising
from the non-fulfilment of the Contract, as regards time, should be a f‘lll
rent of the premises for each and every day to work remained unfinished,
and which sum of damages shall be deducted from the contract price.

The contract price was $9,800 00 See Record, p. 24.

Extra work admitted by Def., 277 90 & “ 43,
$10,077 90

Payments made, . . . . 7,660 00 ¢ “ 40.

Balance due, . . . . . $2.417 90

And plaintiffs below put in buildings 15,000 pressed brick in place of
common brick called for by contract, which were worth $22 per thousand
more than the common brick, amounting to $340.

The pressed brick were to offset aguinst damages occasioned by non-
fulfillment of contract as regarded time. See Recmd, pages 33, 35.

One chimney was lcbmlt by direction of defendant, and the Pprice
agreed upon $30 for doing it.

See Record, pages 33, 34

The Court e\duded h om the consideration of the j Jury by request of
defendant below, all testimony in relation to the cornices and centres.

See Record, page 44.

The work was all done according to contract, and so certified by the
superintendent ; but not within the time prescribed by contract. And
such being the case the plaintifts below were entitled to bring their suit
and recover upon the common counts.

Lanevs. Adams, 19, 11l. . 169.

Jewell vs. Schroeppel, 4, Cow. R. 566, 567.
Larron vs. Sherwood, 17, N. Y. R. 229,230.
Lrelton vs. Dickinson, 10, Mass. R. 290.

In the case of 4, Cow. R. above cited, the contract was under seal.

It was provided in the contract, (see Record, page 15,) “That in case
“the contractor should feel aggrieved Ly the decision of the superintend.
“ents, an appeal may be taken from such decision to an arbitration
¢ chosen indifferently,” &e., referring evidently to the manner in which the
work should be done, the materials used, &c.

Yet the plaintiffs below did all in their power to have the matter
. arbitrated.
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Hihland B. Weeks testified.—(See Recmd, page 28.)— The plain-
“tiffs tried to settle the matter with Mr. Waughop but could not do it;
“the plaintifts were dissatisfied with Boyington’s decision. I 'IftOIW'lldS
“on the part of the plaintiffs proposed to Mr. Waughop an arbitration,
“but he said-there was nothing to arbitrate, and refused to arbitrate.”

He further testified on cross-examination.—(See Record, pages 28, 29.)
“I told him (Waughop) I wished he would choose an arbitrator, and the
“ plaintiffs would choose another, and arbitrate the matter, he said there
‘“was nothing of it and refused to arbitrate.”

I1.

All the instructions asked for by the defendant below were given by
the Court to the jury.

The plaintifts below asked for no instructions, and none were given
by the Court on their part.

The defendant below objected to the introduction of Hikland B.
Weeks-as a witness, and offered to prove his interest in the result of the
suit by W. W. Boyington, but signally failed. (See Recor d, pages 27, 28..)

Weeks testified.—(See Record, pages 28, 29. )——“I have no interestin
“the result of this suit;”—*“Thad general supervision of the business; I was
“employed on a salary; ])l‘lln'[lﬁb employed me as their agent and general
“superintendent; I was their general superintendent, and managed this
“Dbusiness as well as other busmess for them. The defend'mt knew the
“relation I stood to the plaintiffs all the way through from the time the
“ contract was signed ; he knew it then, and he knows it now; he knew
“all the way through that I had the general superintendence of the affairs
“of my sons.”

There was no evidence offered on the trial below, by the defendant
below, that was e\'cluded or even objected to. . e | = oo

n{x ‘]'; Cart el? P Randall, architects, testified as to what 3 Am
and what w as "1‘\\'011“7"(See Record, pages 80, 31, 32, 83.) Their
testimony was perfectly competent, and the defendant below took no
proper exception thereto, even if it had been otherwise.

There was no error committed by the Court below against the defend-
ant below.

The judgment in the Court below, which was for $1016, is abundantly
sustained by the law and testimony.

KING, SCOTT & WILLSON,
Aity’s for Defendants in Error.
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SUPREME COURT.

BENJAMIN WEEKS AxpD
CALEB D. WEEKS, POINTS

Defendants in Error.
FOR
ads.

JOHN W. WAUGHOP, DEFENDANTS IN ERROR.
Plaintiff in Error.

1L

This action was brought by the plaintiffs below to recover the balance
due for erecting two buildings in the city of Chicago, and for extra
work, d&ec.

The plaintiffs declared in indebitatus assumpsit.

A written contract was offered and read in evidence, not under seal,
showing that the buildings were to be erected, &c., for the sum of
$9,800.00, of which 85 per cent. was to be paid as the work progressed,
and the balance of 15 per cent. was to be paid on the completion of the
contract; provided the superintendent should certity in writing that the
plaintifts below were entitled thereto.

See Record, p. 24.

./51 -’«’,’/»/':'—’{‘9/1411-'/4 Agreement reserved 50 per cent. till work was completed (p. 23.)
The superintendent gave the plaintiffs below a certificate that they had
finished the contract, and were entitled to the balance due, as follows :

See Record, pp. 24, 25.

“ CHICAGO, OCTOBER 25, 1858.

“To B. & C. D. WeEKs, GENTLEMEN :

« I hereby certify that you jfinished your contract with J. .
« Waughop, Esq., for erecting and building two dwellings for said
« Waughop, located on the corner of Wabash avenue and Washington
« street, in the city of Chicago. But, the said dwellings were not finished
“ until six months after the time mentioned in said contract for finishing
“the same, said contract provides that you shall pay a fair rent of the
“premises for all such delays, the amount of which is to be deducted
“from the contract price. After determining and deducting a fair rent
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“of said dwellings for the six months delay, according to contract, and
“ deducting what the said Waughop has paid you on said contract, and
“also deducting twenty-five dollars for not setting wash-boiler in base-
“ment, (omitted) you will then be entitled to the balance, if any, due
“according to contract. :
“Respecttully Yours,
“ WM. W. BOYINGTON, Superintendent.”

The contract provided (see Record, p. 23,) that the damages arising
from the non-fulfilment of the Contract, as regards time, should be a fair
rent of the premises for each and every day to work remained unfinished,
and which sum of damages shall be deducted from the contract price.

The contract price was $9,800 00 See Record, p. 24.

Extra work admitted by Def., 277 90 U 43,
$10,077 90

Payments made, . . . . 7,660 00 £ “ 40,

Balance due, . . . . . $2417 90

And plaintifts below put in buildings 15,000 pressed brick in place of
common brick called for by contract, which were worth $§22 per thousand
more than the common brick, amounting to $340.

The pressed brick were to offset aguinst damages occasioned by non-
fulfillment of contract as regarded time. See Record, pages 33, 35.

One chimney was rebuilt by direction of defendant, and the price
agreed upon $30 for doing it.

See Record, pages 33, 34.

The Court excluded from the consideration of the jury by request of
defendant below, all testimony in relation to the cornices and centres.

See Record, page 44.

The work was all done according to contract, and so certified by the
superintendent ; but not within the time prescribed by contract. And
such being the case the plaintifts below were entitled to bring their suit
and recover upon the common counts.

Lanevs. Adams, 19, 11, . 169.

Jewell vs. Schroeppel, 4, Cow. R. 566, 567.
Farron vs. Sherwood, 17, N. Y. R. 229,230,
Lelton vs. Dickinson, 10, Mass. R. 290.

In the case of 4, Cow. R. above cited, the contract was under seal.

It was provided in the contract, (see Record, page 15,) “That in case
“the contractor should feel aggrieved by the decision of the superintend.
“ents, an appeal may be taken from such decision to an arbitration
“chosen indifterently,” &e., referring evidently to the manner in whicli the
work should be done, the materials used, &c.

Yet the plaintifts below did all in their power to have the matter
arbitrated.
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Hihland B. Weeks testified. —(See Record, page 28.)— The plain-
¢ tiffs tried to settle the matter with Mr. Waughop but could not do it;
“the plaintifts were dissatisfied with Boyington’s decision. I afterwards
“on the part of the plaintiffs proposed to Mr. Waughop an arbitration,
“but he said there was nothing to arbitrate, and refused to arbitrate.”

He further testified on cross-examination.—(See Record, pages 28, 29.)
“T told him (Waughop) I wished he would choose an arbitrator, and the
“plaintiffs would choose another, and arbitrate the matter, he said there
“as nothing of it and refused to arbitrate.”

II.

All the instructions asked for by the defendant below were given by
the Court to the jury.

The plaintiffs below asked for no instructions, and none were given
by the Cowrt on their part.

The defendant below objected to the introduction of Hilland B.
Weeks as a witness, and offered to prove his interest in the result of the
suit by W. W. Boyington, but signally failed. (See Record, pages 27, 28..)

Weeks testified.—(See Record, pages 28, 29.)—“TI have no interestin
“the result of this snit;”—“Thad general supervision of the business; I was
“employed on a salary ; plaintiffs employed me as their agent and general
“guperintendent; I was their general superintendent, and managed this
“Dusiness as well as other business for them. The defendant knew the
“relation I stood to the plaintiffs all the way through from the time the
“ contract was signed ; he knew it then, and he knows it now; he knew
“all the way through that I had the general superintendence of the affairs

¢ of my sons.”
There was no evidence offered on the trial below, by the defendant

below, that was excluded, or even objected to. . , & £ 245, A’Z;’h

A hel Jarter nd g %_n hll _architects, testified as to what 3
afid w]f Was #eb oxtra \\ Recmd pages 30, 31, 32, 33.) Their

testimony was perfectly competent, and the defend‘mt below took mo
proper exception thereto, even if it had been otherwise.
There was no error committed by the Court below against the defend-
ant below.
The judgment in the Court below, which was for $1016, is abundantly
sustained by the law and testimony.
KING, SCOTT & WILLSON,
Atty’s for Defendants in Error.

L

A\

, o A /. <5 ! ’ .
Nt = z T ADSY” 50 “> -
. {"’.’/’ T i e B [ SIS >
/ g L7 4
A / e i PR Ty R A~ g 4
“ _/;_,',:.z//" terr s il / / il o W P
/ N

/A’ ".///.."(.'/_‘

a

-




<~/ 4
5’/)

y) N ' . 5
,4_7}?;’//)7;?21 /Py’z Mé/ A
/,7 o
éfé/f.///,\//g‘ /A‘///Z[/%L’/
{5‘»5/15"7}; S sa2n

2 2.

- f 2 »,4

Vs

/ ‘/0?/ /} STP,

1
%’-w .//7/////./ A&

\
\\\

\‘\

Tl A .
.«é’ /73 2 v‘g(f/' 5/ Z %/éﬁz‘,—,z_
A
= - ;,“/'/, }'{»’f?’ g %—/}‘L Dy



: /% Lih2 2peesss

SUPREME COURT.

BENJAMIN WEEKS axp
CALEB D. WEEKS, POINTS
Defendants in Error.
ads.
JOHN W. WAUGHOP, DEFENDANTS IN ERROR.
Plaintiff in Error.

FOR

I.

This action was brought by the plaintiffs below to recover the balance
due for erecting two buildings in the city of Chicago, and for extra
work, &e.

The plaintifts declared in dndebitatus assumpsit.

A wwritten contract was offered and read in evidence, not wnder seal,
showing that the buildings were to be erected, &e., for the sum of
$9,800.00, of which 85 per cent. was to be paid as the work progressed,
and the balance of 15 per cent. was to be paid on the completion of the
contract, provided the superintendent should certity in writing that the

plaintiffs below were entitled thereto.
See Record, p. 24.

5 Agreement reserved 50 per cent. till work was completed (p. 25.)

The superintendent gave the plaintiffs below a certificate that they had
finished the contract, and were entitled to the balance due, as follows :
See Record, pp. 24, 25.
“ CHICAGO, OCTOBER 25, 1858.
«To B. & C. D. WEEKS, GENTLEMEN :
« I hereby certify that you finished your contract with J. .

"« Waughop, Lsq., for erecting and building two dwellings for said

« Waughop, located on the corner of Wabash avenue and Washington
« street, in the city of Chicago. But, the said dwellings were not finished
« yuntil six months after the time mentioned in said contract for finishing
“the same, said contract provides that you shall pay a fair rent of the
“premises for all such delays, the amount of which is to be deducted
“ from the contract price. After determining and deducting a fair rent
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“of said dwellings for the six months delay, according to contract, and
“ deducting what the said Waughop has paid you on said contract, and
“also deducting twenty-five dollars for not setting wash-boiler in base-
“ment, (omitted) you will then be entitled to the balance, if any, due
“according to contract.
“Respectfully Yours,
“WM. W. BOYINGTON, Superintendent.”

The contract provided (see Record, p. 23,) that the damages arising
from the non-fulfilment of the Contract, as regards time, should be a fair
rent of the premises for each and every day to work remained unfinished,
and which sum of damages shall be deducted from the contract price.

The contract price was $9,800 00 See Record, p. 24.

Extra work admitted by Def., 277 90 K 43,
$10,077 90

Payments made, . . . . 7,660 00 £ L),

Balance due, . . . . . $2417 90

And plaintiffs below put in buildings 15,000 pressed brick in place of
common brick called for by contract, which were worth $22 per thousand
more than the common brick, amounting to $340.

The pressed brick were to offset aguinst damages occasioned by non-
tulfillment of contract as regarded time. See Record, pages 83, 85.

One chimmney was rebuilt by direction of defendant, and the price
agreed upon $30 for doing it.

See Record, pages 33, 34.

The Court excluded from the consideration of the jury by request of
defendant below, all testimony in relation to the cornices and centres.

See Record, page 44.

The work was all done according to contract, and so certified by the
superintendent; but not within the time prescribed by contract. And
such being the case the plaintifts below were entitled to bring their suit
and recover upou the common counts.

Lane vs. Adams, 19, 1U. R. 169.

Jewell vs. Schroeppel, 4, Cow. R. 566, 567.
Larron vs. Sherwood, 17, N. Y. R. 229,230.
Lelton vs. Dickinson, 10, Mass. 2. 290.

In the case of 4, Cow. R. above cited, the contract was under seal.

It was provided in the contract, (see Record, page 15,) “That in case
“the contractor should feel aggrieved by the decision of the superintend.
‘“ents, an appeal may be taken from such decision to an arbitration
¢ chosen indifterently,” &e., referring evidently to the manner in which the
work should be done, the materials used, &ec.

Yet the plaintifts below did all in their power to have the matter
arbitrated.
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Hihland B. Weeks testified.—(See Record, page 28.)— The plain-
« tiffs tried to settle the matter with Mr. Waughop but could not do it;
“the plaintiffs were dissatisfied with Boyington’s decision. I afterwards
“on the part of the plaintiffs proposed to Mr. Waughop an arbitration,
“hut he said there was nothing to arbitrate, and refused to arbitrate.”

e further testified on cross-examination.—(See Record, pages 28, 29.)
«T told him (Waughop) I wished he would choose an arbitrator, and the
« plaintiffs would choose another, and arbitrate the matter, he said there
“yas nothing of it and refused to arbitrate.”

1.

All the instructions asked for by the defendant below were given by
the Court to the jury.

The plaintiffs below asked for no instructions, and none were given
by the Cowrt on their part.

The defendant below objected to the introduction of Hikland B.
Weeks as a witness, and offered to prove his interest in the result of the
suit by W. W. Boyington, but signally failed. ~(See Record, pages 27, 28..)

Weeks testified.—(See Record, pages 28, 29.)—“T have no interestin
“the result of this suit;’—“T had general supervision of the business; I was
« employed on a salary ; plaintiffs employed me as their agent and general
“guperintendent; I was their general superintendent, and managed this
“husiness as well as other business for them. The defendant knew the
“yelation I stood to the plaintifts all the way through from the time the
« contract was signed ; he knew it then, and he knows it now; he knew
«gll the way through that I had the general superintendence of the affairs
“of my sons.”

There was no evidence offered on the trial below, by the defendant

below, that was excluded, or even objected to. v o e e 3 2
Asheg (/)éu'te;:/}nd o ,}z) axd‘au, architects, testified as to what 7
and hat was 46 extra WOk, u(‘gee Record, pages 30, 31, 32, 83.) Their
testimony was perfectly com’f)etent, and the defendant below took no
proper exception thereto, even if it had been otherwise.
There was no error committed by the Court below against the defend-
ant below.
The judgment in the Court below, which was for $1016, is abundantly
sustained by the law and testimony.
KING, SCOTT & WILLSON,
Atty’s for Defendants in Error.
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