13023

Supreme Court of Illinois

No.

Chanute et al

V8.

71641 <E=o7



e

STATE OF ILLINOIS,

=t
=3
E
=
=
—
2.

(@)
-t
0
i
P
e,

Ahird Grand B




i STATE OF ILLINOIS, SS.:

IN THE SUPREME COURT,

OTTAWA TERM, 1860.

OCTAVE CHANUTE axp
DAVID T. N. SANDERSON,
Garnishees of Cruger, Skcor & Co., | Appeal from Peoria County Courl.

| v.

l JAMES A. MARTIN.

e s

|

OCTAVE CIIANUTE Axp
{ DAVID T. N. SANDERSON,
li Garnishees of CruGker, Secor & Co., Appeal from Peoria County Court.
il V.

i PIIILIP ROIIMANN.

e ——

BRIET OF CHARLES C, BONNEY, FOR APPELLEE.

|

i

“ PEORIA, ILL.:

.! N. C. NASON, PRINTER AND PUBLISHER, FULTON STREET.
1860.




STATE OF ILLINOIS, ss.

In tHE SuPREME COURT AT OTTAWA,
Or taE ApriL TEry, A.D. 1860.

OCTAVE CHANUTE Axp
DAVID T. N. SANDERSON,
Garnishees of CRUGER, SEcor & Co.,

|
o. [

JAMES A. MARTIN.

Appeal from Peoria County Court.

\ OCTAVE CHANUTE Axp
( DAVID T. N. SANDERSON,
Garnishees of CruGer, SEcor & Co.,

:
i_
2. i
J

'Appcalfrom Peoria County Court.

! PHILIP ROHMANN.

R BRIEF OF CHARLES C. BONNEY, FOR APPELLEE.

1.— Or THE POINTS MADE IN BRIEF FILED BY MR. WILLIAMSON,
FOR APPELLANTS.

(A.) The first point is not well talen, for the following rea-
0S8 :

(1) The truth of the roturn of the sheriff to tho execution
can not be tried in this proceceding.

(2.) Neither can the affidavit on which the garnishee process
issued.
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(3.) Lhe pretended offer to turn out real estate was not made
in apt time, nor by the proper person, nor with the necessary

* certainty, nor to the extent and in tbe manner required by law ;
and if' it were, would not help the case.

(4.) This is not an equitable proceeding, as is alleged.

Drake on Attachments, Sec. 413.
Lawrence v. Lane, 4 Gil. R. 361.
May v. Baker, 15 I11. R. 90.

(B.) The second point is ill, for the following reasons:
P g

(1) The answer of tho garnishees shows that they were act-
ing as the mero agents of the judgment debtors, and'were ac-
countable to them.

(2.) The answers show no contract which can bind the gar-
nishees for the property of the judgment debtors held by them,
against this proceceding. -

(3.) A debtor has not the right to prefer onec creditor over
another, contrary to the law of garnishment.

(+.) Courts of law do not take notice of pretended equities,
alleged for the purpose of evading the plain provisions of a
statute.

(C.) The third point can not be maintained, for the following
reasons:

(L.) It is a complete answer to a demand made by a principal
upon an agent, for the agent to say that instead of doing what
his principal wished, he did what the law required. An exe-
cution debtor may have expressed an intention to sell particular
property to pay a particular debt; but this does not prevent the
sherift from seizing and selling the property, notwithstanding
the alleged right to prefer creditors.

(2.) It is an old rule that the law is a part of every contract.
So in this case, the very contract set up between tho garinshees
and Cruger, Secor & Co. was necessarily made subject to the pro-
visions of the very statute under which this proceeding is had.

-
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(3.) If the garnishees, after they received the railroad and its
carnings, which was after the service of the garnishee process, -
made no provision for their liability thereon, they have no onc
to blame but themselves, and ought to suffer for their folly.
The maxim that ignorance of the law excuseth no one applies in
the present case.

(D.) The fourth point is insufficient, for the following reasons:

(1) The question whether property necesssary for running
a railroad can be taken in execution, does not arise in the case.

(2.) The question now is, not mow the property held by the
garnishees shall be applied, but whether, in default of surren-
dering it to the custody of the law for such disposition as should
be adjudged expedient, the garnishees authorized a judgment
against them.

(3.) Thoe appellants have probably mistaken the law in sup-
posing that the sort of imaginary interest of the public in rail-
roads amounts to a discharge of their owners and operators
from the common obligation of men in civilized countries to pay
their just debts.

(4.) The rule, if any oxist, applies to the granteces in the
railroad charter only, and not to third parties.
Olido § AMiss. R.R. Co. v. Dunbar et al., 20 Til. R. 627.

(E.) The fifth point is of no consequence—at best a moro
matter of form, as sufficiently appears by the very cases to
which the appellants refer.

IT.— Or 1nE MATERIAL PoiNTs 1N THE CASE.

(1.) The garnisheo process was served April 2, 1859.

(2.) Tho garnishees were defaulted and a conditional judg-
ment rendered at the June Term, 1859,— the sixth day of the
month.

3.) At the July Term following, the conditional judgment
was set aside, and leave to answer given.



|
|}
|
|

[4]

(4) On the 27th day of June, 1859, the garnishees filed their
answers to the interrogatories of the plaintiff below.

(5.) At the July Term the plaintiff moved for judgm'cn‘t upon
the answers filed, and the appellants, on their cross motion
therefor, had leave to file amended answers.

(6.) On the 8th day of July the amended answers were filed,
whereupon the appellee renewed his motion for judgment, not-
withstanding the answers and amended answers filed, which
motion was allowed.

(7.) Among other things, the answers set out the following
contract, to wit:

Prorra & OquawgA (EAsST. EX.) RAIL RoAD,
" SUPERINTENDENT'S OFFICE, PEORIA, APRIL 5, 1859,

CruGer, SEcor & Co.— Gentlemen: We propose to advance all the money re-
quisite, and to pay up in full between the 15th and 25th of each month, all pay-
rolls for the previous months, beginning with those for March, 1859, and to pay
all ticket-drafts, expenses, supplies, and materials requisite for operating your
road, for the sum of one hundred and twenty-five dollars per month in addition to
our salaries; e /o have and receive all the gross earnings of the road as fast as
they accrue, and to distribute the surplus, if any, as you may direct. All the earn-
ings to be given fo us in money, and no vouchers or orders to be given or received
from any of the stations, except where provided by previous contracts which
can not be cancelled. Provided that we. shall not be required to pay more in any
one month, than the gross earnings of the road for that month. WE 10 HAVE THE
FULL AND ABSOLUTE CONTROL OF THE FINANCES, but to consult “you upon all points
not provided for by this proposition. This arrangement to go into effect imme-
diately, and to continue in force for three months from date. (Signed)

0. CIIANUTD
DAVID T. N. SANDERSON.

We accept the above proposal. (Signed)
. CRUGER, SECOR & CO.

(8.) A long contract between the Peoria & Oquawlka Railroad
Co. and Cruger, Secor & Co. is set out, but it is hardly necessa-
ry to say that it has literally no business in the case. It can
not change or destroy the contract between the garnishees and
the judgment debtors, and neither of those parties can deny
that there was a proper subject-matter for the contract which
they made. '

) .Tudgment was rendered against the garnishees, and they
appealed to this court.
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III.— Or toE POINTS ON WHICI THE JUDGMENT BELOW.WAS
RENDERED AND IS SOUGHT TO BE SUSTAINED.

(1.) The question i, have the garnishees any effects or estate
of the defendants in execution in their possession or control, &c.

Statute of Judgments and Executions, S. 35.

(2.) If the garnishee have any property, effects, or choses in ac-
tion, of the judgment debtors, the same must be applied in satis-

faction of the debt.
Statute of Attachments, Sec. 12.

(8.) All goods and effects whatsoever, in the hands of any gar-
nishee, belonging to the defendants, &c., shall be liable to satisfy

the judgment, &e. y
Attachments, Sec. 15.

(4.) Having answered, admitting possession and control of the
Railroad and its receipts, the garnishees can avoid judgment only
by delivering to the sheriff all the goods, chattels, and effects what-

soever, confessed to be in their possession.

3 Attachments, Sec. 16.

(5.) All the proceeds of the Railroad which were in the hands
of the garnishees onthe 3d day of April, 1859, or which thereaf-
ter were received by them, and all lands, tenements, goods, chat-
tels, rights, credits, moneys, and effects of the defendants, AND
THE VALUE THEREOF, in the possession, custody, or charge, of the
garnishees at the time of the service of the writ, or at any time
thereafter, areliable to satisfy the original judgment.

Attachments, Sec. 18.
Stahl et al. v. Webster et al., 11 I1L R. 516.

(6.) The alleged arrangement between the garnishees and
Cruger, Secor & Co. is fraudulent and void, as calculated to hin-
der and delay creditors in the collection of their debts.

Cleveland v. LaCrosse § Milwaukie Railroad Co.; American Law Register,
July, 1859, p. 650, and cases cited.
Davis v. Ransom et al., 18 I11. R. 400.

(7.) The statute does not make a mere contract of bailment
a defense to garnisheo process.
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(8.) As to the matter of carrying the mail, it is suggested
that the fact that a man holds office under or does service for
the General Government has not yet been judicially recognized
as a sufficient reason why he should not be compelled to pay
his debts. !

(9.) The question is, whether a creditor who has had judgment,’
execution, and garnishee process, who has exhausted in its order,
every remedy afforded by the law, shall be postponed to a pretended
creditor, whose demand is without the sanction of any adjudication.

(10.) The Exhibit A. shows that the garnishees were the
bailees for hire of the judgment debtors, and were receiving for
their services an increase of wages. They are not the Trustees
of Cruger, Secor & Co. for the P.& O.R.R.Co.

(11.) The answers themselves manifestly show a disposition
to ovade the statute. (Answers to 4th and G6th interrogatories.)

(12.) As to the public intercsts involved, it is modestly re-
marked that the like interest of the public in steamboats would
hardly prevent an attachment of the boat under the statute.

(13.) The case of Cooper et al. v. McClun et al., 16 IIl. R. 443,
does not aid the garnishees. There, the garnishee had made a
contract with the third person, and was bound thereby; but
here, there is no privity of contract between the garnishees and
the Railroad Company.

(14.) The case of Lawrence v. Lane, 4 Gil. R: 361, cited by
the appellants, shows that any mere equities between the judg-

ment debtors and third persons can not be considered in this
case. !

(15.) The cases of Stahl et al. v. Webster ot al., 11 Tl1. R. 518;
and Hitcheoek ». Watson et al:, 18 Ill. R. 290, instead of show-
ing that the judgment in the present case is wrong, show, on
the other hand, that it is right. In the latter case, the court

say they do not hold it essential that the form recommended in
the former should bo observed.

v
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STATE OF ILLINOIS, ss.

In TaE SUPREME COURT AT OTTAWA,
i Or tuE Aprin Tery, A.D. 1860.

OCTAVE CHANUTE axp
DAVID T. N. SANDERSON,

Garnishees of CRUGE,P" Secor & Co., Appeal from Peoria County Court.
v,
. JAMES A. MARTIN.

|
|

OCTAVE CHANUTE Axp
DAVID T. N. SANDERSON,

1‘
Garnishees of Crucer, Secor & Co., ' Appeal from Peoria County Court.
v, |
1
J

PHILIP ROHMANN.

BRIEF OF CHARLES C. BONNEY, FOR APPELLEL.

I.— Or TOE POINTS MADE IN BRIEF FILED BY MR. WILLIAMSON,
FOR APPELLANTS.

(A.) The first point is not well taken, for the following rea-
sons :

(1.) The truth of the return of the sheriff to tho exccution
can not be tried in this procceding.

(2.) Neither can the affidavit on which the garnishee process -
issued.
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(3.) The pretended offer to turn out real estate was not made
in apt time, nor by the proper person, nor with the necessary
certainty, nor to the extent and in the manner required by law ;
and if it were, would not help the case.

(4.) This is not an equitable proceeding, as is alleged.

Drake on Attachments, Sec. 413.
Lawrence v. Lane, 4 Gil. R. 361.
May v. Baker, 15 I11. R. 90.

(B.) The second point is ill, for the following reasons:

(1.) The answer of the garnishees shows that they were act-
ing as the mere agents of the judgment debtors, and were ac-
countable to them.

2) The answers show no contract which can bind the gar-
nishees for the property of the judgment debtors held by them,
against this proceeding.

(3.) A debtor has not the right to prefer one creditor over
another, contrary to the law of garnishment.

(4.) Courts of law do not take notice of pretended equities,
alleged for the purpose of evading the plain provisions of a
statute.

(C.) The third point can not be maintained, for the following
reasons:

(1.) It is a complete answer to a demand made by a principal
upon an agent, for the agent to say that instead of doing what
his principal wished, he did what the law required. An exe-
cution debtor may have expressed an intention to sell particular
property to pay a particular debt ; but this does not prevent the
sheriff from seizing and selling the property, notwithstanding
the alleged right to prefer creditors.

(2.) It is an old rule that the law is a part of every contract.
So in this case, the very contract set up between the garinshees
and Cruger, Secor & Co. was necessarily made subject to the pro-
visions of the very statute under which this proceeding is had.

-
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(3.) If the garnishees, after they received the railroad and its
carnings, which was after the service of the garnishee process,
made no provision for their liability thereon, they have no one
to blame but themsclves, and ought to suffer for their folly.
The maxim that ignorance of the law excuseth no one applies in
the present case.

D.) The fourth point is insufficient, for the following reasons:
P g

(1.) The question whether property necesssary for ranning
a railroad can be taken in execution, does not arise in the case.

(2.) The question now is, not mow the property held by the
garnishees shall be applied, but whetlier, in default of ‘surren-
dering it to the custody of the law for such disposition as should
be adjudged expedient, the garnishees authorized a judgment
against them.

(3.) The appellants have probably mistaken the law in sup-
posing ‘that the sort of imaginary interest of the public in rail-
roads amounts to a discharge of thicir owners and operators
from the common obligation of men in civilized countries to pay
their just debts.

(4.) The rule, if any exist, applies to the grantees in the
railroad charter only, and not to third parties.
Ohio § Miss. R.R. Co. v. Dunbar et al., 20 TIL. R. 627.
(B.) The fifth point is of no consequence—at best a mere
matter of form, as sufficiently appears by the very cases to
which the appellants refer.

IT.— OF THE MATERIAL PoInTs IN THE CASE.

(1.) The garnisheo process was served April 2, 1859.

(2.) The garnishees were defaulted and a conditional judg-
ment rondered at the June Term, 1859,— the sixth day of the
month.

(8.) At the July Term following, the conditional judgment
was set aside, and leave to answer given.

N, |
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(4) On the 27th day of Junc, 1859, the garnishees filed their
answers to the interrogatories of the plaintiff below.

(5.) At the July Term the plaintiff moved for judgment upon
the answers filed, and the appellants, on their cross motion
therefor, had leave to file amended answers. ’

(6.) On the 8th day of July the amended answers were filed,
whereupon the appellee renewed his motion for judgment, not-
withstanding the answers and amended answers filed, which
motion was allowed. "

(7) Among.ot-her things, the answers set out the following
contract, to wit: '

Pronria & 0QUuAWEA (12AsT. EX.) RAIL RoAD,
SURERINTENDENT'S OFFICE, PEORIA, APRIL 6, 1550,
CruGeR, Srcor & Co.— Gentlemen: We propose to advance all the money re-

quisite, and to pay up in full between the 15th and 25th of each month, all pay-
rolls for the previous months, beginning with those for March, 1859, and to pay
all ticket-drafts, expenses, supplies, and materinls requisite for operating your
road, for the sum of one hundred and twenty-five dollars per month in addition to
our saluries; Weto have and receive all the gross earnings of the road as fast as
they accrue, and to distribute the surplus, if any, as you may dircct. All the earn-
ings to be given to us in money, and no vouchers or orders to be given or received
from any of the stations, except where provided by previous contracts which
can not be cancelled. Provided that we shall not be required to pay more inany
one month, than the gross earnings of the road for that month. WE TO HAVE THE
FULL AND ABSOLUTE CONTROL OF THE FINANCES, but to consult you upon jall points
not provided for by this proposition. This arrangement to go into cffect imme-
diately, and tq continue in force for three months from date. (Signed)

0. CIIANUTE,

DAVID T. N. SANDERSON.

We accept the above proposal. (Signed) :
CRUGER, SECOR & CO.

(8.) A long contract between the Peoria & Oquawka Railroad
Co. and Cruger, Sccor & Co. is set out, but it is hardly necessa-
ry to say that it has literally no business in the case. It can
not change or destroy the contract between the garnishees and
the judgment debtors, and neither of those parties can deny
that thero was a proper subject-matter for the contract which
they made.

(9.) Judgment was rendered against tho garnishees, and they
appealed to this court.
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TII.— OF tHE POINTS ON WHICH THE JUDGMENT BELOW WAS
RENDERED AND IS SOUGHT TO BE SUSTAINED.

(1.) The question is, have the garnishees any effects or estate
of the defendants in execution in their possession or control, &e.
Statute of Judgments and Exccutions, S. 35.

(2.) If the garnishee have any property, effects, or choses in ac-
tion, of the judgment debtors, the same must be applied in satis-

faction of the debt.
Statute of Attachments, See. 12.

(3.) All goods and cffects whatsocver, in the hands of any gar-
nishee, belonging to the defendants, &e., shall be liable to satisfy

the judgment, &e.
i Attachments, Sec. 15.

(4) Having answered, admitting possession and control of the
Railroad and its receipts, the garnishees can avoid judgment only
by delivering to the sheriff all the goods, chattels, and effects what-

soever, confessed to be in their possession.
Attachments, Sec. 16.

(5.) All the proceeds of the Railroad which were in the hands
of the garnishees on the 3d day of April, 1859, or which thereaf-
ter were reeeived by them, and all lands, tenements, goods, chat-
tels, rights, credits, moneys, and effects of the defendants, AND
TIE VALUE TIEREOF, in the possession, custody, or charge, of the
@arnishees at the time of the service of the writ, or at any time
thereafter, areliable to satisfy the original judgment.

Attachments, Sec. 18.
Stahl et al. v. Webster et al., 11 TiL R. b16.

(6.) The alleged arrangement between the garnishees and
Cruger, Secor & Co. is fraudulent and void, as calculated to hin-
der and delay creditors in the collection of their debts.

Cleveland v. LaCrosse & Milwaukie Railroad Co.; American Law Register,
July, 1859, p. 550, and cases cited.
Davis v. Ransom et al., 18 Ill. R. 400.

(7.) The statute does not make a mere contract of bailment
a defense to garnishee process.
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(8.) As to the matter of carrying the mail, it is suggested
that the fact that a man holds office under or does service for
the General Government has not yet been judicially recognized
as a sufficient reason why he should not be compelled to pay
his debts.

(9.) The question ts, whether a creditor who has had judgment,
execution, and garnishee process, who has exhausted in its order
every remedy afforded by the law, shall be postponed to a pretended
creditor, whose demand 1S without the sanction of any adjudication.

(10.) The Exhibit A. shows that the garnishees were tho
bailees for hire of the judgment debtors, and were receiving for
their services an increase of wages. They arenot the Trustees
of Cruget, Secor & Co. for the P.& O.R.R.Co.

(11.) The answers themselves manifestly show a disposition
to evado the statute. (Answers to 4th and 6th interrogatories.)

(12.) As to the public interests involved, it is modestly re-
marked that the like interest of the public in steamboats would
hardly prevent an attachment of the boat under the statute.

(18.) The case of Cooper et al. v. McClun et al., 16 I11. R. 448,
does not aid the garnishees. There, the garnishee had made a

contract with the third person, and was bound thereby; but

here, there is no privity of contract between the garnishees and
the Railroad Company.

(14.) The case of Lawrence v. Liane, 4 Gil. R. 361, cited by
the appellants, shows that any mere equities between the judg-

ment debtors and third persons can not be considered in this
case.

(15.) The cases of Stahl et al. v. Webster et al., 11 Ill. R. 518 ;
and Hitchcock v. Watson et al., 18 Ill. R. 290, instead of show-
ing that the judgment in the present case is wrong, show, on
the other hand, that it is right. In the latter case, the court
say they do not hold it essential that the form recommended in
the former should be ohsqrved.
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STATE OF ILLINOIS,

IRT AT OTT AW A,
. Term, . ). 186

%j ,/ mk,éj.

r APPEAL FROM PEORIA.

Y0
Judgment below for Appellee for \9?6_/_ - '/Q,—émd costs,

Certificate of Judgment and Appeal.

STATE OF ILLINOIS, | W /
PEORIA COUNTY, f
I. 2 >, Clerk of thehmnt‘ﬂ"uﬁ

Court within and for said county, do hereby LCltlf\ t]mt at tho

A.D. 18 of the said Crent—Connt,

tor the sum of

Dollars and _(W% i ___cents, and costs ot suit taxed at the fur-
ther sum of - Dollars and BN .

cents; and that thereupon, to wit, on thc/,
A.D. 180G the s‘ud

e s o e St

pl.l\ ed an .1])1)0‘11 from said judgment to the Supleme Court of said St'lto which w as allow ed

Dollars, with

by said Court U:l filing bond, pursuant to the statute in such case made and provided, in the

penal sum ot -7

L. D R Avsuut\
withing _days next atter the date last aforesaid. r\nd 1 du helel)\ fu 1er certify

that \\lthm the’time so limited, to wit, on the ) day of
A. D. ]"»(’5 ) z the said .11)])01]‘1111‘(?1110(1 in my oftice ¢

the order of said court and the statute atoresaid therefor, thereby perfecting said appeal.

Witness hand gnd Ahe seal of said Court, at Peoria,
this y d.n of
4 A, D. 18

-é//_fé;/‘_./,elsc e /éﬁ)

— A i - 2
> Efrenit Clerk, Peoria County. (/(z¢ - ,'./

.lppe.ll bond, in nll things ac oou]mu' to
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BRIET

OF POINTS AND AUTHORITIES.

o~

CranuteE & SANDERSON, )
V8. Appeal.
JayEs A. MARTIN. }

The Court erred in sustaining the motion for judgment on the
answer of the garnishees, because the defendants in execution of-
fered to turn out real estate on execution. That the real estate
offered to be turned out, must be sold before garnishee process can
issue. It is an abuse of the powers of the Court if plaintiff in ex-
ecution, and Sheriff refused to have real estate levied on and sold,
and then issued garnishee process. This is an equitable proceed-
ing, and if the same facts had been revealed in answer to bill of
discovery, bill would be dismissed. i

The garnishees show they received the money under contract,
in good faith, to pay to other creditors. They were trustees or
assignees for a specific trust.

If the money came to their hands as agent of another than ex-
ecution defendant the garnishees are not liable.—8 Greene Rep.
78.

A debtor has the right to prefer one creditor over another.—16
Tlls. 443.

Courts of law will take cognizance of equitable assignment of
closes in action, so as to protect the assignees. If mnotes have
been received for collection with direction to pay other persons
the garnishee will be discharged.—16 Ills. 443.
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BRIET

OF POINTS AND AUTHORITIES.

o~

CranuteE & SANDERSON, )
V8. Appeal.
JayEs A. MARTIN. }

The Court erred in sustaining the motion for judgment on the
answer of the garnishees, because the defendants in execution of-
fered to turn out real estate on execution. That the real estate
offered to be turned out, must be sold before garnishee process can
issue. It is an abuse of the powers of the Court if plaintiff in ex-
ecution, and Sheriff refused to have real estate levied on and sold,
and then issued garnishee process. This is an equitable proceed-
ing, and if the same facts had been revealed in answer to bill of
discovery, bill would be dismissed. i

The garnishees show they received the money under contract,
in good faith, to pay to other creditors. They were trustees or
assignees for a specific trust.

If the money came to their hands as agent of another than ex-
ecution defendant the garnishees are not liable.—8 Greene Rep.
78.

A debtor has the right to prefer one creditor over another.—16
Tlls. 443.

Courts of law will take cognizance of equitable assignment of
closes in action, so as to protect the assignees. If mnotes have
been received for collection with direction to pay other persons
the garnishee will be discharged.—16 Ills. 443.



[2]

By equitable assignment the money became vested, in the per-
sons to whom it was to be paid and no Court has a right to take
the property of one to pay another’s debts.—4 Gill. R. 360.

If A delivers goods to B to be delivered to C, then C has the
property and may demand the goods.—Jones on Bailment 52
note.

Before garnishee can be held there must be a privity of con-
tract between the garnishee, and defendant in execution giving
the defendant a right to the goods or proceeds to his own use.—
Drake on attachment section 439 and following sections.

Tn this case there was no right of action to Cruger, Secor &
Co., only for any surplus in the hands of the garnishees. There
never was a surplus to sue for.—Drake Sec. 452 and following.

If there were leins, the garnishee must be discharged.—Drake
515.

" Tf there are equities between the garnishee and other persons
in relation to the money, the garnishee must be discharged.—4
Gill. 361. 4

If at the time of receiving the money, the garnishees contract-
ed to pay it to other parties the garnishees are discharged.—
Drake Sec. 498.

What the law means by previous contracts that will discharge
a garnishee is a contract entered into in good faith before, or at
the time the timé the money is received to pay it a thtrd: party.

Service of garnishee process cannot change the rights of parties
or their contracts.—Drake Sec. 498 to 504, and authorities.

Cruger, Secor & Co. were lessees of the Peoria & Oquawka
Rail Road, which which: was common carriers, &c., and which road
was incorporated and in operation. Cruger, Secor and Co., be-
-came hard pressed for money and contracted with garnishees to
keep the road running and pay off the indebtedness of certain -
classes. The true test of thre liability of the garnishees was,

whether they were liable to Cruger, Secor & Co.—Drake 432
and fol. '

The answer shows they laid out money and incurred indebted-
ness to the amount of $5000 and were not yet repaid at



[3]
the time of answer. That they had not received money enough
to indemnify themselves under their contract from liability.

Property and money, &c., which are necessary for the running

% of the road, cannot be taken in execution.—6 A. L. Reg. 41. 1
Law Monthyy Mag. 343, and authorities cited. .

Then if the property of a personal nature which is necessary
to run the road, cannot be taken in execution, neither can funds
which is necessary to be used for the same purpose be garnisheed.

It is competent for the garnishee to set up that the income is
neccessary to pay interest on mortgage debts. That it is necessa-
ry to run the road to raise revenue to pay interest for such use is
autherized and cannot be defeated. Rail Road Company Lessees
or Mortgagees may set this up.—1 Law Monthly 343. 5 John 343.
Drake 505 Gwynne on Sherift’s 255-389. ‘

Their duty/ as common carriers compels them to run the road.
No class of creditors should be allowed to take away the necssary
means of operating the road until sale of the entire road becomes
necessary.—6 Law Mo. 341.

The judgment should have been entered against the garnishees
5 in favor of Cruger, Secor & Co. for use of defendants.—11 IIL
518-18 T11. 288.
Other parties were, also, prosecuting gargishees, as such, at the
same time. , .
M. WILLIAMSON, for Plaintiffs.
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TBRTEE

OF POINTS AND AUTHORITIES. . .

CuANUTE & SANDERSON,
V8. ~ rAppeal.

Jaxms A. MArTIN.

The Court erred in sustaining the motion for judgment on the
answer of the garnishees, because the defendants in execution of-
fered to turn out real estate on execution. That the real estate
offered to be turned out, must be sold before garnishee process can
issue. It is an abuse of the powers of the Court if plaintiff in ex-
ecution, and Sheriff refused to have real estate levied on and.sold,
and then issued garnishee process. This is an equitable proceed-

ing, and if the same facts had been revealed in answer to bill of

discovery, bill would be dismissed.

The garnishees show they received the money under contract,
in good faith, to pay to other creditors. They were trustees or
assignees for a specific trust. '

If the money came to their hands as agent of another than ex-
ecution defendant the garnishees are not liable.—3 Greene Rep.
78.

A debtor has the right to prefer one creditor over another.—16
Ills. 443.

Courts of law will take cognizance of equitable assignment of
closes in action, so as to protect the assignees. If notes have
been received for collection with direction to pay other persons
the garnishee will be discharged.—16 Ills. 443.-

."



.

[2]

By equitable assignment the money became vested, in the per-
sons to whom it was to be paid and no Court has a right to take
the property of one to pay another’s debts.—4 Gill. R. 360.

If A delivers goods to B to be delivered to C, then C has the
property and may demand the goods.—Jones on Bailment 52
note.

Before garnishee can be held there must be a‘privity of con-
tract between the garnishee, and defendant in execution giving
the defendant a right to the goods or proceeds to his own use.—
Drake on attachment section 439 and following sections. '

In this case there was no right of action to Cruger, Secor &
Co., only for any surplus in the hands of the garnishees. There
never was a surplus to sue for—Drake Sec. 452 and following.

If there were leins, the garnishee must be discharged.—Drake
515.

If there are equities between the garnishee and other persons
in relation to the money, the garnishee must be discharged.—4
Gill. 361. ‘

If at the time of receiving the money, the garnishees contract-
ed to pay it to other parties the garnishees are discharged.—
Drake Sec. 498.

What the law means by previous contracts that will discharge:
a garnishee is a contract entered into in good faith Dbefore, or at
the time the time the money is received to pay it a thtrd party.

Service of garnishee process cannot change the rights of parties
or their contracts.—Drake Sec. 498 to 504, and authorities.

Cruger, Secor & Co. were lessees of the Peoria & Oquawka
Rail Road, which which was common carriers, &e., and which road
was incorporated and in operation. ~Cruger, Secor and Co., be-
came hard pressed for money and contracted with garnishees to °
keep the road running and pay off the indebtedness of certain
classes. The true test of the liability of the garnishees was,
whether they were liable to Cruger, Secor & Co.—Drake 432 g

" and fol.

The answer shows they laid out money and incurred indebted-
ness to the amount of $3000 and were not yet repaid at



[3]
the time of answer. That they had not received money enough.
to indemnify themselves under their contract from liability.

Property and money, &c., which are necessary for the running
of the road, cannot be taken in execution.—6 A. L. Reg. 41. 1
Law Monthyy Mag. 343, and authorities cited.

Then if the property of a personal nature which is necessary
to run the road, cannot be taken in execution, neither can funds
which is necessary to be used for the same purpose be garnisheed.

Tt is competent for the garnishee to set up that the income is
neccessary to pay interest on mortgage debts. That it is necessa-
ry to run the road to raise revenue to pay interest for such use is
autherized and cannot be defeated. Rail Road Company Lessees
or Mortgagees may set this up.—1 Law Monthly 343. 5 John 343.
Drake 505 Gwynne on Sherift’s 255-389.

Their duty as common carriers compels them to run the road.
No class of creditors should be allowed to take away the necssary
means of operating the road until sale of the entire road becomes
necessary.—6 Law Mo. 341.

The judgment should have been entered against the garnishees
in favor of Cruger, Secor & Co. for use of defendants.—11 I1L
518-18 TIl. 288.

Other parties were, also, prosecuting gargishees, as such, at the
same time.

M. WILLIAMSON, for Plaintiffs.
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BRILT

OF POINTS AND AUTHORITIES.

CuANUTE & SANDERSON,

VS. ‘ Appeal.

Janes A. MARTIN.

The Court erred in sustaining the motion for judgment on the
answer of the garnishees, because the defendants in execution of-
fered to turn out real estate on execution. That the real estate
offered to be turned out, must be sold before garnishee process can
issue. It is an abuse of the powers of the Cowrt if plaintiff in ex-
ecution, and Sheriff refused to have real estate levied on and sold,
and then issued garnishee process. This is an equitable proceed-
ing, and if the same facts had been revealed in answer to bill of
discovery, bill would be dismissed.

The garnishees show they received the money under contract,
in good faith, to pay to other creditors. They were trustees or
assignees for a specific trust. Ly

If the money came to their hands as agent of another than ex-
ecution defendant the garnishees are not liable—3 Greene Rep.
78.

A debtor has the right to prefer one creditor over another.—16-
Ills. 443. ‘

Courts of law will take cognizance of equitable assignment of
closes in action, so as to protect the assignees. If notes have:
been received for collection with direction to pay other persons
the garnishee will be discharged.—16 Tlls. 443.



[2]

By equitable assignment the money became vested, in the per-
sons to whom it was to be paid and no Court has a right to take-
the property of one to pay another’s debts.—4 Gill. R. 360.

If A delivers goods to B to be delivered to C, then C has the
property and may demand the goods.—Jones on Bailment 52
note. :

Before garnishee can be held there must be a privity of con-
tract between the garnishee, and defendant in execution giving
the defendant a right to the goods or proceeds to his own use.—
Drake on attachment section 439 and following sections.

In this case there was no right of action to Cruger, Secor &
Co., only for any surplus in the hands of the garnishees. There
never was a surplus to sue for—Drake Sec. 452 and follox’{dng,

: It there were leins, the garnishee must be discharged.—Drake
515. g
If there are equities between the garnishee and otheér persons
in relation to the money, the garnishee must be discharged.—4
Gill. 361. sgeny
If at the time of receiving the money, the garnishees contract-
ed to pay it to other parties the garnishees are discharged.—
Drake Sec. 498.
What the law means by previous contracts that will discharge
a garnishee is a contract entered into in good faith before; or at
the time the time the money is received to pay it a thtrd party.
Service of garnishee process cannot change the rights of parties
or their contracts.—Drake Sec. 498 to 504, and authorities.
Cruger, Secor & Co. were lessees of the Peoria & Oquawka
3 3 Rail Road, which which was common carriers, &c.,and which road
was incorporated and in operation. Cruger, Secor and Co., le-
came hard pressed for money and contracted with garnishees to
keep the road running and pay oft the indebtedness of certain
classes. The true test of the liability of the garnishees was,
whether they were liable to Cruger, Secor & Co.—Drake 432
and fol. ; ‘
The answer shows they laid out money and incurred indebted-
ness to the amount of $5000 and were not yet repaid at

T




[3]
the time of answer. That they had not received money enough
to indemnify themselves under their contract from liability.
: Property and money, &c., which are necessary for the running
% of the road, cannot be taken in execution.—6 A. L. Reg. 41. 1
Law Monthyy Mag. 343, and authorities cited.

Then if the property of a personal nature which is necessary
to run the road, cannot be taken in execution, neither can funds
which is necessary to be used for the same purpose be garnisheed.

It is competent for the garnishee to set up that the income is’
neccessary to pay interest on mortgage debts. That it is necessa-
ry to run the road to raise revenue to pay interest for such use is
autherized and cannot be defeated. Rail Road Company Lessees
or Mortgagees may set this up.—1 Law Monthly 343. 5 John 343.
Drake 505 Gwynne on Sheriff’s 255-389.

Their duty as common carriers compels them to run the road.
No class of creditors should be allowed to take away the necssary
means of operating the road until sale of the entire road becomes
necessary.—6 Law Mo. 341.

The judgment should have been entered against the garnishees

5 in favor of Cruger, Secor & Co. for use of defendants.—11 Ill.
518-18 Tl1. 288. .

Other parties were, also, prosecuting garzishees, as such, at the

same time. |

M. WILLIAMSON, for Plaintiffs.
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BRIEF

- OF POINTS AND AUTHORITIES.

CrANUTE & SANDERSON,

V8. Appeal. b
James A. MARTIN. } i

The Court erred in' sustaining theg motion for judgment on the
answer of the garnishees, because the defendants in execution of-
fered to turn out real estate on execution. That the real estate

~ offered to be turned out, must be sold before garnishee process can

Lo

issue. It is an abuse of the powers of the Court if plaintiff in ex-
ecution,-and Sheriff refused to have real estate levied on and sold,
and then issued garnishee process. This is an equitable proceed-
ing, and if the same facts had been revealed in answer to bill of -
discovery, bill would be dismissed.

The garnishees show they received the money under contract,
in good faith, to pay to other creditars. They were trustees or
assignees for a specific trust.

If the money came to their hands as agent of another than ex-
ecution defendant the garnishees aré¢ not liable.—3 Greene Rep.
78.

A debtor has the right to prefer one creditor over another.—16
Ills. 443.

Courts of law" will take cognizance of equitable assisgnment of
closes in action, so as to protect the assignees. If notes have
been received for collection with direction to pay other persons
the garnishee will be discharged.—16 Tlls. 443.



[3]
the time of answer. That they had not received money enough
to indemnify themselves under their contract from liability.

Property and money, &c., which are necessary for the running
of the road, cannot be taken in execution.—6 A. L. Reg. 41. 1
Law Month{y Mag. 343, and authorities cited.

Then if the property of a personal nature which is necessary
to run the road, cannot be taken in execution, neither can funds
which is necessary to be used for the same purpose be garnisheed.

It is competent for the garnishee to set up that the income is
neccessary to pay interest on mortgage debts. That it is necessa-
ry to run the road to raise revenue to pay interest for such use is
autherized and cannot be defeated. Rail Road Company Lessees
or Mortgagees may set this up.—1 Law Monthly 343. 5 John 343.
Drake 505 Gwynne on Sherifi’s 255-389.

Their duty as common carriers compels them to run the road.
No class of creditors should be allowed to take away the necssary
means of operating the road until sale of the entire road becomes
necessary.—6 Law Mo. 341.

The judgment should have been entered against the garnishees

5 in favor of Cruger, Secor & Co. for use of defendants.—11 Ill.
518-18 Ill. 288.

Other parties were, also, prosecuting garmishees, as such, at the

same time.
My WILLIAMSON, for Plaintiffs.
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