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Points and Authorities Relied upon by R.S. Nelson, for Plaintiff

m Lrror.

1. By the Rev. Stat. 1845, p. 105, it is provided there must he
express words used by the Devizor to limit the Estate to less than
a fee—otherwise when an estate is devised or granted, it shall be in-
tended to be a fee. Jones and others vs. Bramlet, 1 Scam. 281,
But here are express words used, “wever to her and her heirs Jorever,”
and taking the latter clause of the will, it clearly appears to be the
intention of the testator to limit the estate devised as to the defend-
ant's wife. See will, on page 11 of the record.

2. Whatever may be the strict grammatical construction of the
words of a will, that is not to govern if the intention of the testator
requires a different construction. Thelluson vs. Woodford, 4th
Vezey Jun. 311; Sims vs. Doughty, 5 Vezey Jun. 246, and note 1
to page 246 ; also, note () to page 242 ; Bacon’s Ab. vol. 10, page
953,

3. Had the testator willed the estate to defendant’s wife wnd
her heirs, never to be mortgaged or sold Jorever, the latter words would
then have amounted to a perpetuity, but it is manifest from the
words used that the testator only intended the defendant's wife
should bave a life estate, and she was not to have the power teo
mortgage or sell.  The words “by her” can easily he axokeasad, and
when the intention of the testator is incorrectly expressed, the
Court will carry it into effect by supplying the proper words, if ne-
cessary, and no part of the will can be excluded unless to eseape
total incomppatency. 2 Paige, 130, 131, 248,

For PlaintifF in Error.

Guardian Office priat, Mt. Vernon.
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In the Supreme Court, State of Illinois.

A
X

FIRSTY GRAND DIVISION,

At Mount Vernon----November Term, A. D, 1861,

HBACHEL ANN HOLLIDAY et al, PIff. in Brror

vs. Error to Perry.

1
i
-
f
ROBERT DIXON, Jr., Defendant in Error. J

BRIEF OF DEFENDANT IN ERROR.

The only question deemed important in this case arises upon
the construction of the words in the will of Mathew Holliday, quo-
ted in plaintiff's abstract to wit: “I will and bequeath to my oldest
daughter, Margaret Jane Elizabeth Holliday, the eighty acres of
land where my house and well stands, never (o her and her heirs fors
ever. never to be morlgaged and sold forever.

What estate passed by those words? [t will not do to say that
the language is wholly inoperative, for it is a well settled rule of in-
terpretation that a liberal construction shall be put upon all legal in-
struments, so as to uphold them, if possible, and carry into effect the
intention of the parties, so that every part may be made to operate.
And especially in the case of wills the infention of the testator is the
polar star by which the Court should be guided; and if there exist
auy-obscurity in the language of a will, owing to its peculiar phrase.
elogy, and the Court can by any means ascertain the real intention
of the testafor and give effect to the several parts of the will with-
out rendering any component part inoperative it is bound te do so.
Jones vs. Bramblet 1 Scam. 276. Co. Litt. 36. Brown Leg. Max.
414, 425.  Watson vs. Foxon 2 East. Welles R. 296. 1 Jarman on
Wills 318.  Dew vs. MeMurtrie. 3 Green 276,  Lillard vs, Rey-
rolds, 3, Iredell 366.
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The estate conveyed cannet be a mere estate for life. Because,
Lst, the language used conrtains plain legal words of inheritance ; and
2d, 1f that portion of the will italicised above were stricken out, a
fee simple estate wonld still pass. At common law it would not be
#0.  But now by our statute it is provided that “every estate in
lands which shall be granted, conveyed or devised to one, although
other words heretofore necessary to transfer an estate of inheritance
be not added. shall be deemed a fee simple estate of inheritance, if a
less estate be not limited by express words, or do not appear to have
been granted, conveyed or devised, hy construction or operation of
law.”  Re.v Stat. 1845 p. 105 S. 18. Scates Stat. 961. This of
itself determines the case, unless it can be shown that a less than a
fee simple estate of inheritance 7s limited by érpress words.

Tadependent of this legislative construction it is impossible to
«wxplain the language of the will, and make it consistent with = par-
pose in the testator to convey only an estate for life. With* such a
purpose other and entirely different language must have been used
by any one, even the most illiterate. Upon a consideration of the
will it seems impossible to resist the conclusion that the word
“never,” where it first appears in said clause, is an accidental interpo-
lation, never intended to be used by the testator, and that the will
~should be read as it said word was not init. In that way it is freed
from all doubt er ambiguity.

The right of the Court to discard said word and read the will
as 1f it was not in it, is unquestionable, and supported by the entire
current of authorities,

If there are words which have no intelligible meaning, or be
absurd, or repugnant to the clear intent of the rest of the will, they
may be rejected. 1 Jarman on Wills 331, 833-898, note—Bartlett
vs. King 12 Mass. 542, 3 Ves. Jun. 320. 2 Ves. 564.

Words which it is obvious ave miswritten, (as dying with issue
for dying without issue,) may be corrected. 2 Jarman on Wills 522,
Rule 20. 8 Mod. 59. 5 Barn. & Adolph.621. 38 Adolph. & Ellis 340,

Courts indeed have gone much farther, and have established by
numerous cases that words in a will may even he supplied, transpo-
sed or changed, and new words substituted in order to effectuate the
intention of the testator, as collecled from the context. 1 Jarman
on Wills 405 et sequitur, and the numerous cases there cited.

MARSHALL & WALL,
For Defendant in Error.

¢ Quardian Ofiice print, Mt. Vernen,
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1 THE SUPRENE COURT OF THE STATE OF ILLINOI

FIRST GRAND BIVISION,
At DNount Vernon----November Term, A. D., 1861

Naenen Axy Hovnipay, Winniam Horoipay, Enizasera HoLnipay,
Marruew Hovrapay, Jr., and Samver Horvuipay their Lawful

|
Guardian, Plaentiffs in Lrior, . Error to Perry.

YB.

Ropert Dixox, Jr., Defendant in Error.
ABSTRACT OF PLAINTIFF'S CASE.

Robert Dixon, jun., the plaintiff in the court below and defendant in error,
at the April term of the Perry Circuit Court, 1860, filed his petition in the Circuit
Court of Perry county, sctting forth that he was the husband of Margaret Jane
Rlizabeth Holliday, eldest daughter of Matthew Holliday, deceased, and that on
the 2d December, 1848, said Holliday, being seized in fee of the following de-
scribed real estate. viz: Hast ¢ north-west quarter, section 21, town 4 south, range
4 wost, 3d principal meridian, in said county of Perry, Illinois, made his will, in
substance as follows: “1 will and bequeath to my oldest danghter, Margaret Jane

llizabeth Holliday, the eighty acres of land where my house and well stands,
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thich was made an exhibit of and referred to as scheduale A in said petition will
amongst other things more fully and at large appear,)—that on the 1st April,
1859, petitioner intermarried with the said Margaret Jane Elizabeth Holliday, de-
ceased, und lived with her as her lawful husband until she died, which was on the
11th July, 1860 ; that there was no issue of the marriage born alive; and the de-
fendants 1n the court below were brothers and sisters of his said wife, and her only
surviving heirs-at-law, and as such interested in said estate, and that the defend-
ants in the court below are minor children of this Matthew Holliday, dec’d, by a
second wife, excepting the def’t Samuel, who is their lawful guardian.

The petitioner claims by his petition that he is entitled by law to one undi-
vided halt of the above deseribed 80 acre tract of land, (it being the same 80 acre
tract in the will veferred to,) as heir by statute of his said wife, the fee-simple
thergin being by the terms of said Matthew’s will devised to said Margaret Jane
Elizabeth, the wife ¢f petitioner, us above stated, and prayed a paytition thereof
accordingly.

There was no service upon the defendants in the court below, but their ap-
pearance was entered and a guardian ad Zitem also appointed to defend for them,
who filed an answer for the minor defendants. The said Samuel Holliday, guar-
dian, filed a demurrer to the petition and did not answer emem after a rule to an-
swer wus given against him, and as to him the petition was taken for confessed,
and at the September term, 1860, of the Perry Circuit Court, u final decree for the
pactition of the premises was entered according to the prayer of the petitioner,
and partition made by commissioners who at the April term A. D. 1861, of said
court made their final report which was filed and approved by the court, but ex-
cepted to at same term by plaintiff’ in error.

The defendants in the court below bring the cause by writ of error into this
court, and seek to reverse the decree of the court below for the following reasons
—TFirst, because there was no proper or legal service upon the minor heirs by
summons; and secondly, because the said wife of the said Robert Dixon, jun., did
not by the will of the said Matthew take an estate in tee-simple in the lands de-
scribed in will, hut only an estate for life, and that upon her death the said estate
descended to the plaintiffs in error, as ‘ heirs at law. 4 St cotppecer Hfotlectn, Ve,

R. 8. NELSON, for Plffs in Error.

Points anud References relied on by Plaintifis in Error :
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In the Supreme Court, State of Illinois.

BACHEL ANN HOLLIDAY et al, PIff. in Error

28, Error to Perry.

|
|
ROBERT DIXON, Jr., Defendant in Error, |

ERIEF OF DEFENDANT IN ERROR.

The only question deemed important in this case arises upen
the construetion of the words in the will of Mathew Holliday, quo-
ted in plaintiff s abstract to wit: “I will and bequeath to my oldest
daughter, Margaret Jane Elizabeth Holliday, the eighty acres of
lnnd where my house and well stands, never to her and her heirs for-
ever, never to be mortyaged and sold forever.

What estate passed by those words? It will not do to say that
the language is wholly inoperative, for it is a well settled rule of in-
terpretation that a liberal constraction shall be put upon all legal in-
straments, so as to uphold them, if possible, and carry into effect the
intention of the parties, so that every part may be made to operate.
And especially in the case of wills the infention of the testator is the
polar star by which the Court should be guided; and if there exist
any obscurity in the language of a will, owing to its peculiar phrase.
ology, and the Court can by any means ascertain the real intention
of the testator and give effect to the several parts of the will with-
out rendering any component part inoperative it is bound to do so.
Jones vs. Bramblet 1 Scam. 276. Co. Litt. 36. Bréwn Leg. Max.
414, 425. Watson vs. Foxon 2 East. Welles R. 296. 1 Jarman on
Wills 318, Dew vs. MeMurtrie, 3 Green 276. Lillard vs. Rey-
nolds, 3, Tredell 366.
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The estate conveyed caunof be amere estate for life.  Because,
ist, the language used contains plain legal words of inheritance ; and

2d, il that portion of the will italicised above were stricken out, a
“fee simple estate would still pass. At common law it would not be
s0.  But now by our statute it is provided that “every estate in
. lands which shall be granted, conveyed or devised to one, although

other words heretofore necessary to transfer an estate of inheritance
be not added, shall be deemed a fee simple estate of inheritance, if a

less estate be not limited by express words, or do notappear to have

been granted, conveyed or devised, hy construction or operation of
law.” Re.v Stat. 1845 p. 105 8. 13. Scates Stat. 961." / This of
itself determines the case, unless it can be shown that a less than a

fee simple estate of inheritance is fmited by express words. "

Independent of this legislative construction it.is impossible to

explain the language of the will, and make it consistent with a pur-

pose in the testator to convey only an estate for life. With such g

purpese other and entirely different language must have been use

ayye - . . A
by any one, even the most illiterate. Upon a consideration of the

- . . . ¥ -
will it scems impossible to resist the conclusion that the word

“never,” where it first appears in said clause, is an accidental interpo-
lation, never intended to bé used by the testator, and that the will

should be read as it said word was not init. Inthat way itis free%
«from all doubt or ambiguity. L ;

The right of the Court to discard said word and read the will

as if it was ot in it, is unquestionable, and supported by the entire

current of autherities.

If there are words which have no intelligible meaning, or be
absurd, or repugnant to the clear intent of the rest of the will, they
may be rejected. 1 Jarman on Wills 331, 333-393, note—DBartlett
vs. King 12 Mass. 542. 3 Ves. Jun. 320. 2 Ves. 564,

Words which it is obvious are miswritten, (as dying with issue
for dying without issue,) may be corrected. 2 Jarman on Wills 522,
Rule 20. 8 Mod. 59. 5 Barn. & Adolph.621. 3 Adelph. & Ellis 340.

Courts indeed have gone much farther, and have established by
numerous cases that words in a will may even be supplied, transpe-
sed or changed, and new words substituted in order to effectuate the
intention of the testator, as collecled from the context. 1 Jarman
cu Wills 405 et sequitur, and the numerous cases there cited.

MARSHALL & WALL,
For Defendant in Error.

Guardian Offiee print, Mt Vernen.
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IN'THE SUPREME COURT OF THE STATE OF ILLINOIS

FIRST GRAND BIVISION,
At DMourt Vernon----November Term, A. D, 186l

R40nEL ANY Hovrripay, Wittran Hornvumay, Erizasern Hornipay,
Marruew Horripay, Jr., and Samuer HoLLipay their Lawful

4 |
Guardian, Plaintiffs in Error, ¢ Error to Perry.

Vs,

Ropert Dixox, Jr., Defendant in Error.

ABSTRACT OF PLAINTIFF'S CASE.

QN
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5 & Robert Dixon, jun., the plaintiff in the court below and defendant in error,
7, i <™ at the April term of the Perry Circuit Court, 1860, filed his petition in the Cireuit
3 Court of Perry county, setting forth that he was the husband of Margaret Jans
Elizabeth Holliday, eldest daughter of Matthew Holliday, deceased, and that on
the 2d December, 1848, said Holliday, being seized in fee of the following de.
scribed real estate, viz: East # north-west quarter, section 21, town 4 south, range
4 west, 3d principal meridian, in said county of Perry, Illinois, made his will, in
substance as follows: “I will and bequeath to my oldest daughter, Margaret Jahe
é Elizabeth Holliday, the eighty acres of land where my house and well stands,
0 her and her heirs forever, never to be mortgaged and sold forever,” (as by the“will
dec J hich was made an exhibit of and referred to as schedule A in said petition will
Pege it 98 amongst other things more fully and at large appear,)—that on the 1st April,
o7 by, ? / 1859, petitioner intermarried with the said Margaret Jane Elizabeth Holliday, de-
v P ll ceased, and lived with her as her lawful husband until she died, which was on the
11th July, 1860 ; that there was no issue of the marriage born alive; and the de-
(é’, fendants in the court below were brothers and sisters of his said wife, and her only
i surviving heirs-at-law, and as such interested in said estate, and that the defend-
ants in the court below are minor children of thés ‘Matthew Holliday, dec'd, by &

second wife, excepting the def’t Samuel, who is their lawful guardian.

S e

The petitioner claims by his petition that he is entitled by law to one undi

7 vided half of the above described 80 acre tract of land, (it being the same 8Q acre

tract in the will referred to,) as heir by statute of his said wife, the fee-simple

therein being by the terms of said Matthew’s will devised to said Margaret Jane

Elizabeth, the wife cf petitioner, as above stated, and prayed a partition thereof
accordingly. :

There was no service upon the defendants in the court below, but their ap-
pearance was entered and a guardian ad /fem also appointed to defend for them,
who filed an answer for the minor defendants.  The said Samuel Holliday, guar-
dian, filed a demurrer to the petition and did not answer even after a rule to an-

/ swer wus given against him, and as to him the petition was taken for confessed,
and at the September term, 1860, of the Perry Circuit Court, a final decree for the
pactition of the premises was entered according to the prayer of the petitioner,
and partition made by commissioners who at the April term A. D. 1861, of said

i g court made their final report which was filed and approved by the court, but ex-

©  cepted to at same term by plaintiff in errov.

The defendants in the court pelow bring the cause by writ of error into this
court, and seek to reverse the decree of the court below for the following reasons
~First, because there was no proper or legal service upon the minor heirs by
summons; and secondly, because the said wife of the said Robert Dixon, jun., did

Z not by the will of the said Matthew take an estate in tee-simple in the lands de-
seribed in will, but only an estate for life, and that upon her death the said estate
descended to the plaintiffs in ervor. as W heirs at law. P B R s -éérlfc/é/a?J

R. 8. NELSON, for Pifs in Error. &

Poinls and Relerences relied on by Plaintiffs in Error :
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