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SUPREME COURT OF ILLINOIS.

JANTUARY TERM, 1862.

P —

THE PEOPLE, to use of Wm. P. Jarboe, and -
others, distributees of the estate of P. Jarboe,
deceased, plaintiffs, Error to Greene.

- vs.
ELIJAH LOTT and others, defendants.

[N. B.-—The pages of the Bill in this case are referred to by let-
ters, and the pages of Exhibit (A) are referred to by figures, pre-
serving the original paging referred to in the Bill and Master's
Report.]

The plaintiffs filed their bill on the 2nd July, 1858, for settle-
went of the estate of the deceased, making Lott surviving admin-
istrator the administrator and administratrix of H. M. Jarboe,
deceased, the other administrator of P. Jarboe, deceased--Job
Collins, surety on first administration bond, A.S. Seely, surety
on second administration bond, and F. P. Vedder surety on third
administration bond, defendants, stating that P. Jarhoe died intes-
tate 8th Feh. '39, naming thirteen distributees of his estate ; and
that at the time of his death he was in partnership with H. M.
Jarboe, as P. Jarboe & Son; that partnership effects sur-
vived to him (H, M. J.) as surviving partner, to the amouant of
several thousand dollars-—consisting of merchandise, notes, accounts
and real estate. that the plaintiffs had no means of describing. That
H."M. Jarhoe, as surviving partner, took possession of the same,
neglected the performance ot his daty s surviving partner, had not
applied the partnership effects to the partnership debts, nor had his
representatives after his death. That. 6th March. ’39, letters of
administration were granted to H. M. J. and E. L., on their appli-
cation; for particulars referring to Exhibit (A) as a full transeript
of all that appeared touching their administration in the county
court, and charging breach of the conditions of the administration
bonds. in the following particulars:

Ist.  Had not complied with requirements of §§ 95 and 123
Statute of Wills.

2nd.  That they claimed and were allowed improper credits, spe-
cifying them, in settlement of 7th August, 1840.

3d. Also, 23d August, 1841, in which mistake was made
against the estate of $500 by erroneous subtraction and improper
credits allowed, specifying them.

4th. In settlement, 12th February, 1842, some $6,000 of de-
mands against late partnership, specifying (hem, were improperly
claimed, as eredits.

5th.  That on 6th February, 1844, which was last appearance
of the administrators in the county court, they exhibited their last
account and vouchers ; that the Court suffered the account to be
recorded, but wholly disapproved of the same as amounting to a
fraudulent mismanagement and wasting of the estate.

6th. Exhibit (B) referred to, and charging that administrators
had not accounted for what was therein contained.

ISR *-



H 7th. That administrators had sold real estate for $2,754 25, and
had rendered account for only $2,118 30.

8th. That on ,fair statement of account, there is a balance of
$3,000 principal that ought to be accounted for, with compound
interest, because of mal-administration.

9th. Claims allowed against the estate. larger portion of which
were on partnership account, which are disallowable on proper
statement of account, many of which are not on file in the County

I Court; and amongst those not on file one in favor of H. M.J,
August 28th, ’40, for $3,703 51 ; and one in favor of E. L., allowed
% 25th October, 39, for $134, charged to be grouxdless and unjust,
no vestige of there having been proven or legally established in the
Court, and are charged to be disallowable, never having been pro-
ven according to law.

The first bond that was executed by H. M. J. and E L., as ad-
ministrators, is on pages 3 and 4 of Exhibit [A], one John Allen,
deceased, and J. C., sureties on the same.

Second bond, and what pertained to it, is referred to pages 37,
38 and 39 of Exhibit [A]. C. Swallow, since deceased, his estate
wholly insolvent; B. W. Holliday, who has since left the State,
wholly insolvent ; the defendant A. S. S., and C. Gregory. who has
since departed this life, sureties to this bond.

Y Third hond, and what pertains to it, is referred to pages 40, 43

W and 44 of Exhibit [A], the defendant F. P. ¥ -and one Henry

Griswold, who has since departed this life, being co-sureties. Plain-

t'fls charge that they have rightfully. and according to the true in-

tent and meaning of § 69 Statute of Wills, exhibited their bill in

this case against defendants in this case, and have right to decree

against ‘hem, notwithstanding omissions of B. W. H. and repre-
sentatives of estates of decease sureties.

With full and specific reference to all and singular the claims
referred to in Exhibit [A7], Plaintiffs charge that none of them are
allowable, due from, or ever have Leen due from, or are chargeable,

g or provably; or allowable against the estate in due course of admin-
istration, excepting twenty, that are specified and amount to
. $2,422 20.
I Inventory of eflects is given, $5,630 32.

Answer on oath waived  Prayer for reference and statement of
account on right principles, and for payment to the Plaintiffs use
of, &ec., or for such other and further relief as they may be enti-
tled to.

EXHIBIT [A.]

The condition of the 1st bond is in full legal form. Penalty
$5,000.

3 June 20th, "42. Job Collins petitioned Probate Court that admin-
istrators be required to give counter security to bear him harmless.
Citation issued, returnable 27th June, '42, when adminiatrators ap-
peared and confessed themselves in fault, and the Court adjudged
that the security had sufficient cause for uneasiness, and that he
was entitled to relief.

8 * Ordered, therefore, that the said administrators enter into bond
in the penal sum of $3.000, with sufficient counter security to bear

O
-
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the said Job Collins harmless,” and that bond be executed in ten
days. Accordingly, referring to the premises and with apt condi-
tion the second bond was executed 4th July, 42, in penalty of $3000,
C. S, B. W. H,, the defendant, A. 8. 8., and C. (., sureties ; and
of that day filed as “ counter security” and recorded, and it is ex-
pressly stated in the Record, preliminary to the filing and recording
of this bond, that it is * to bear Job Collins harmless, according to
an order of the Probate Justice of the Peace, made on the 27th day
of June, 1842 and is so approved.

On July 18th, 42, R. B. Allen, administrator of John Allen, sug-
gested to the Probate Court that his intestate, in his lifetime, was
security for administrators of P. J., deceased; that they were mis_
managing the estate, and filed his petition for relief, praying that
they should be required to give bond de novo. = Citation issued, re-
turnable 23d July, 42, when administrators appeared and agreed to
give counter security by the 1st of August,’42, and it wus ordered
that the penal sum in that bond be $2,000.

Probate office, July 23d, '42, widow of intestate filed her peti-
tion and complaint against the admininistrators, praying that their
letters be revoked for mal-administration.  Citation issued, returna.
ble two days afterwards.  Continued to 30th July, '42, and then to
August 15th, '42.

July 30th, 42, bond in penalty of $2,000. dated 23d July, 42,
conditioned that the administrators had kept and wonld keep the
condition of their first bond—signed by defendant, F. P. V. and H.
G, as securities.  Philip Jarboe’s counter bond, in case of R. B,
Allen, filed Jnly 30th, 1842, recorded in book A, page ----

CaLviy Tunngs, P. J. P.

Feb. 6th, 44, administrators tendered their account, which was
utterly disapproved by the Court, but was allowed to be recorded,
and they were ordered to return into Court certain papers that it
was supposed they had abstracted, and to state an account as to the
interest of intestate in the affairs of P. Jarboe & Son. This they
never did, and this was the’r last appearance in the Probate Court.

Exhibit (B). No proof in the case as to this, and it is aban-
doned.

Defendant, E. Lott, summoned.

Defendants in the case, excepting E. Lott, generally demurred
to bill, taken for confessed as to him. Demurrers taken under ad-
visement, 15th September, ’59.

April 5th, ’60, demurrers severally overruled and withdrawn,
and the parties demurrant asked and were allowed 60 days to
ANSWer.

June 2d, ’60, administrator and administratrix ot H. M. Jarboe.
deceased, answer, admitting deaths of P. Jarboe and H. M. Jarboe,
and administrations, as charged in bill. Say they have no personal
knowledge of facts alleged in the bill as to settlement of estate of P.
Jarboe, deceased, but charge, on information and belief, that it is
indebted to the estate of of H. M. Jarboe, deceased ; admit partner-
ship of P. Jarboe & Son; say it was hopelessly insolvent; owed
$14,000 ; its means $2,157 59 ; that H. M. Jarhoe paid, and that
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there is due to his estate, from that of P. Jarboe, £5,000; don’t
know whether the administrators gave notice of day for adjustment
of claims vs. estate, nor made settlements annually; insist that
Court can grant no relief in case for such breaches of condition of
bond ; insist on validity of settlements in August 40 and 41, ad.
mitting error of $500 in last »s. the estate.
As to settlement 12th February, '42, they say that

firm of P. Jarboe & Son, at death of P. Jarboe,

owed : : : : $14,676 66
And means, of firm debts, goods and lands, amounted to

only : : : : : . 5,305 34

Which left that concern insolvent : 3 : $9,371 32

which was paid by H. M. Jarboe, and left balance of $4,687 66, to
be charged to the separate estate of P. Jarboe, and which was so
properly charged in said settlement.

Insist that there is no balance due from the administrators to the
estate of P. Jarboe, deceased, and that the claims allowed vs. it, in
favor of H. M. Jarboe and E. Lott, were just and legal.

Referring to KExhibit [A], say, that by that Wm. P. Jarboe re-
leased to the administrators all his interest in the estate of P. Jar-
boe, for good and sufficient consideration, and rely upon this asa re-
lease and in lieu of his claim in this case. And that they find,
among papers of the estate of IL. M. Jarboe, deceased, promis-
sory note dated 29th July, '35, made by E. Lott and P. Jarboe, for
$5,000, at one day’s da‘e and 12 per cent. interest, and if unpaid,
amounts to about $20,000, and leaves a larger balance vs. the es-
tate. Respondents only ask simple interest on the note, and refer
to it as Exhibit [B]. ,

Exhibit [A], contemplated to be signed by Alfred Jarboe. (who
did not sign it,) is a compromise of the administrators of P Jarboe,
deceased, with his widow and certain of his children, and Job Col-
lins, as to a judgment that the administrators had wvs. the
widow and Wm. P. Jarboe, as to the dower interest of the widow
in the lands of the decedent. aud she and Wm. and Alfred Jarboe
and Job Colling, were to withdraw any interference with settlement
of estate by administrators. And proceedings instituted against the
administrators in Probate Court, and notice to set aside sale of part-
nership real estate of P. Jarkoe & Son, to be withdrawn, and sale
confirmed.  And the administrators were to do certain other things.
This argreement was dated 15th Aug., 42, which was the last day
to which Mrs. Jarboe’s proceeding vs. the administrators, in the Pro-
bate Court, was continued, and which was then doubtless abandoned.
Nothing released in the paper by Wm. P. Jarboe.

Answer, plea and demurrer of F. P. Vedder filed 2d June, ’60.

Admits death and intestacy of P. Jarboe, and names of distribu-
tees of his estate and administration on estate, as charged in bill.

~ Demurs {o first breach of condition of bond alleged in bill ; admits

$500 error in second settlement, and pleads validity of the various
settlements made by the Prolate Court. as having jurisdiction ; de-
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88 to 111

mars to allegations of bill as to attempted settlement February, '44;
denies allegations of bill as to amount of sales of real estate, and
inadequacy of acconnt; insists that accounts of Lott, $134, and H.
M. Jarboe, $3,703 51, »s. estat> of P. Jarboe, were just and proper-
ly allowed by the Probate Court; admits statements of the hill as
to the 1st, 2nd and 3d bonds, and insists that conditions of 2nd
and 3d bonds were for indemnity and protection of Job Collins and
R. B. Allen, adwministrators of estate of John Allen, and not the
persons to whose use this suit is brought ; denies that he, respond-
ent, is liable to complainants™ use of, &e., on the conditions of his
bond, and denies jurisdiction of the Court in the premises: demurs
to the allegations of the bill as to partnership relations of P. Jarboe
& Son, and the lability of H. M. Jarboe, as surviving partner, to
account, becanse these are not proper matters of adjudication in
this suit.

The Defendants, A. S. Seely and Job Collins, adopt the answers
of their co-defendents, as their answer, June 2d, "60).

Replication to answer. filed July 18th, '60.

Cross bitl of Job Collins »s. his co-defendants, Seely and Vedder,
filed April 23d, '61. Says that he and his said co-defendants are
making common cause in the defense of this case. Referring to
statements of Exhibit [A] in complainants’ bill, says, that if they
are entitled to any decree or relief in the case, that before he (Col-
lins) can be rightfully subjected to pay anything by virtue of the
condition of his bond, that the liabilities of the Defendants, Seely
and Vedder, should be severally and respectively exhausted to the
amount of the several penalties of their bonds, and prays for such
decree, and for rule to answer.

Demurrer to cross bill filed May 18, '61.

L. E. Worcester testifies to the partnership of P. Jarboe & Son
at the time of the death of P. Jarboe. Had done business on credit
system to considerable amount, and the partnership effects survived
to Harvey M. Jarboe and C. Swallow, in spring of 40, sold lands
to H. M. Jarboe, or E. Lott, for a stock of goods that had bhelonged
to the partnership.

Master's Report and Exhibits, A. to F., inclusive. He has stated
account on most liberal terms for the defendants, and reports bal-
ance to 15 Sep., '61, in favor of complainants, $4,066 88, Lott
(whose testimony was rejected by the Master) testifies that Exhib-
its A to K., inclusive, are in the handwriting ot H. M. Jarboe, and
that F is in handwriting of witness. The claim of the witness, $134,
was for boarding clerks of the concern of P. Jarboe & Son, and was
paid ont of funds of the estate of P. Jarboe. Does'nt recollect any
thing about H. M. J.’s connection with or making out hix account,
or filing same.  Witness knows nothing about filing or proving this
account before Probate Court, or whether any one was appointed to
represent the estate in the allowance of this claim. Witness thinks
the account, except $500 of the item of $629 27, not just. Don’t
know how it got inte the Probate Court. Knows nothing of the
circumstances under which his (witnesses’ account) was allowed, but



supposes H. M. J. took it to Probate Court and had it allowed; does

110 220/ know pet of its being sworn to. The account of H. M. J., Exhibit

1] g.F, shows that it app)rtains exclusively to partnership affairs.
Exception of complainants to Master’'s Report. Because of the

allowance of any other or ‘urther claim or claims, demand or de-
mands, against the estate of intestate, than those admitted in the
bill, and because the claims and demands thus allowed and excepted
to severally and respectively, have been allowed without sufficient
prool of the justice or payment of the same, and without the dis-
tributees of said estate ever having had any day in Court to allow
or contest the same.

112 Exceptions of Vedder and Seely to Master’s Report—

I. The Master errs in approving of the action of subsequent
Courts, in disturbing the judgment of the County Court, allowing
partnership claims vs. decedent.

2. Master erred in not regarding the release of William Jarboe
and his mother, in stating said account.

3. Master erred in refusing to allow claims against the estate,
which had been previously allowed by the Probate Court.

13 Decree without prejudice to the rights of the parties respectively :
Ist.  Overruling, severally, exceptions to the Master’'s Report.
2nd. That demurrer be sustained to the cross-bill. and thatsame

be dismissed.

3rd.  That bill of Complainants be dismissed.

Plaintiffs assign for error the lst and 3rd provisions of said
decree.

Job Collins assigns for error the 2nd provision of said decree.

BRIEEF.

In the progress of the case in the Court below, the defendants
excepting Lott, severally demurred to the bill, and on elaborate ar-
gument, as to jurisdiction of the Court, parties, and equity of the
hill, the Court overruled the demurrer, which was withdrawn, and
the demurrant parties obtained leave to answer. This, we supposed,
settled the merits of the case, if we proved our bill to be true. Not-
withstanding this, on the final hearing below, the Court suggested
lack of proper parties in the case. and said that we might accept the
alternative of bringing all the living sureties on the three bonds
and represéntatives of the deceased sureties on the bonds, before
the Court, hy amendment of the bill, so that the Court might charge
the sureties, and representatives of deceased sureties, in fellowship
proportions, viz: Job Collins ant the estate of John Allen, dec'd,
with 5-10ths, those on 2nd bond with 3-10ths, and those on last bond
with 2-10ths, (thus putting the bonds on footing of equal obliga-
tion, subjecting us to all chances of insolvenc; of sureties,) or, we
might submit to decree that was rendered in the case without pre-
judice, and go to the Supreme Court to have the principles of the
case settled. We preferred the last alternative, and are here seek"
ing direction of this Court to the Court below, to enter a decree for
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what is due us, on principles of proper accounting in the case, with
proviso that administrator and administratrix of H. M. Jarboe pay
in due course of administration, and that sureties, respectively, be
not charged beyond the penalties of their bonds, and that labilities
of Seely and Vedder, severally and respectively, be exhausted be-
fore collecting anything out of Collins.

We refer to code of 45, title “ Wills,” §§ 69, 79, 80, 95, 121,
122 and 123, 11 Tlls., 341—The People, use of, &c., »s. W hite—to
show iniquity of allowing administrators, one of whom was survi-
ving partner, to charge the estate of decedent with the whole, o
any part, of partnership liabilities of P. Jarboe & Son, without show-
ing a full and fair settlement of partnership acecounts. Exhibit [A],
in one of the answers, shows that there was partnership real estate,
and so does the deposition or statement of L. E. Worcester, and that
there was also a stock of goods, large amount of husiness done, &e.
Propst os. Meadows, 13 Ills., 157, is authority as to the point of
the invalidity of the accounts, that the administrators settled, or
attempted to settle, with the Probate Court. On the points of
attack made by the bill, the accounts ought to be thoroughly over-
hauled and adjusted with reference to what appears in Exhibit [A]
of the bill, which is a full transcript of what appears in the Probate
Court.  On the last three.pages of the bill, we make specific alle-
gations as to the allowable, or provable, or proven and paid demands
rs. the estate, and the assets to be charged and accounted for.

There being no pretense of notice, actual or constructive, in the
record to bind the distributees of the estate as to allowance of
claims, especially claims in favor of the administrators, and others,
not filed and duly proven, we do not see how it is possible, with
reference to a full and fair application of the principles of the case
of Propst »s. Meadows to the issues in the case under consideration,
that any other claims can be allowed to the administrators, onstate-
went of the account, than those that appear to have been proven,
allowed and paid; and we find none such but those we have speci-
fied on pages J and K of the bill. How can the distributees be
called on to allow, or disprove negatively, the claims that are not
specifically stated and on file in the Probate Court? That would
be to require of them a legal impossibility.

On a fair construction of §§ 69, 79, 80 Statute of Wills, we sup-
pose that we have a right to proceed at our election »s. any one or
more of the obligors of the bonds referred to in the record, “inany
court of law or equity having jurisdiction thereof in this State.
But for the intervention of the sureties on the 2nd and 3rd bonds,
the mal-administration of the estate of P. Jarboe, deceased, would
have been arrested, and the estate settled up some twenty years
since.  Although these bonds are spoken of as counter security to
the original sureties, yet, in a court of chancery, which discourages
multiplicity of suits and cireuity of action, and which encourages the
benign doctrine of subrogation, we submit to the Court that Seely
and Vedder, who are the last sureties on these 2nd and 3rd bonds,
are bound on the “ principles of natural equity, independent of con-



tract,” to respond to any proper decree that may be rendered in the
case, to the extent of the penalties of their respective bonds, he-
fore Job Collins, their co-defendant, is called upon.  Why should
the sureties on the first bond be held to pay. and then turn them
round to sue for indemnity on the 2nd and 3rd bonds ? See 2
Freeman's Dig., 1476, and cases there cited ; 1 Leading cases in
Fquity, Hare & Wallace’s notes, 120 and 121, and cases there cited.
D. A. & T. W. SMITH,
Atty's for  Plaintifis and Job  Collip-
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State of HMinois, }
SUPREME COURT.
THE PEOPLE OF THE STATE OF ILLINOIS,
To the Sheriff of . 0 ¢€e County:
Becaus: in the vecord and  foceedings, and abso in the vendition of the judgment of o Jea which
was in the Girewid Gowd of WC/ e oundy,  before the  Judge dheredf,
bedween J/fa, ﬁ(rj/,[\, 7._7Z._- m o %&,\_‘4,‘:,, g ey

ol s M B STk
T Janhan ST, a0 é(;% K Awty Kolde,

Defencland i is said haf manifest evor hath indevvened Vo the imjury of the said_
as we aie injormed éy#f-:-/wnl/zlaMI, the veoord and  fucccedings of which said judgmend, we have causeN
fo be hroughid wndo ouwr Jupweme Gownd of the Hate of Jllinois, af Sfingfield, before the  fustices therecf, o

coveed the enow in the same, in due form and manner, according do law ; thevefore we command you, thad

/15; good and /aw/u{ men of youl counfy you give nodice 4o the said g%‘ ek OQ‘*?Z- 5

be holden of Sfuingfield, in said Hate on he Jid Juesday affer the  fist ollonday in Januavy nexd, de
hean dhe vecords and frocoedings aforesaid, and dhe enors afiigned, if /e shall think fil ; and Jurther do de
and weceive whal the said Gowd shall ordey in his behalf ; amd have you then amd dhere he names of Yhose
by whom you shadl give Ho paid____ L) 0k AuTE

nofice, 4076//@«31 with this wid.

Witness, #e mow. souN v. caToy, fhif fustice of
our paid Gowd, and the peal dheweof af  Sfuingfield, Hhis

. day of rcebon
i the year of our Loid, one howsamd eight  hundsed  and

iy )
Ll i S 7/“;// Ao ,././/éflrfzk of the Sufrieme Gowd.
’?ia/_.rw._w R s e e
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State of ¥llinois, }SS_
SUPREME COURT.

THE PEOPLE OF THE STATE OF ILLINOIS,

To the Sheriff of @ 9&/ . County:
Becaus: in the recerd and /noceedmya and abso in the rvendition of the /udymem/ of a /Jea which
was in the Girewid Gourd of ool o 2 T _Goundly, tefore dhe Judge theicf,

e B 7 ol

ledween ]4(_, eﬁfﬂ%d ;’Z\ /‘LV \L'Lq,cs. 7 W\‘\—\,\,w«-, [ <o

T, A cizy';/a bl oot

Defendandg il is said dhad manifest owor hath infewened 1o fhe injuvy of dhe paid %wp%
as we are imformed by /AA‘..wm/tlam/, the vecord and  fuoceedings of which said Judgmend, we have caused
fo be hought indo oy Fufneme Gouwrd of the Flade of Jllinois, al  Huingfield, before the  fustices theresf, o

coneed the evios in dhe same, in due Jevm and manner, according Yo law ; fherefore we command you, thad

ly good and /aw/u‘t men of you coun/y you give nolice do the paid

thai Ks e and apoat before tho  fistices of cun paid Gavomo Gour, af Vha most desm of paid - Gord 4o
be holden af Hoingfield, in paid Hate on the fid Juesday affer the  fisd ollonday in  famuary ned, 4
hear dhe vecords and fuoveedings aforesaid, and fhe enors afigned, if har shall think fil; amd furiher fo de
and veceive what the said Gowd shall ovden in his 6e/w,l/ and have you then, and thee dhe names o/ those

éy whem Yot shall give the said 2/% A, M

nofice, x/oye//bcz with his wid.

Witness, #e mox. joun . caTo, Chief  fustice of
our paid Gowd, and the peal dhereof af Suingfield, his

/WA ety of e cey £

n //w year o/ owr Lovd, one thowsand etg/z/ /uma’zm/ and

,Am’ Y= At ;
-2 e
/ - / F 77 L4 Clerke o/ the &L/Jzenze ﬁ’ouuf

G
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Plaintiffsin Error.
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Defendantsin Error.
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