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SUPREME COURT,

OF IT.ITL.ITINOIS.

Third Grand Divison, at Ottawa, Apil Term, (859,

Sylvanws IBB. Hance,

VSo Error To McLEaN.
Weilliam . JMiller. )

The Defendant in Error submits the case upon the following argument:

As to the first point presented by plaintiff in error, we would submit that if the
consideration passes between the parties to the face of the note only, and the payee
simply endorses it, in order to pass it out of his hands to a third party, upon a
new consideration, and endorses it in blank, without any promise to guaranty, the
holder has only a right to fill it up with a simple endorsement, to show titls in
himsclf; but if the consideration for the making of the note, for instance in this

case, moved solely from Miller, and the note was made to enable Shaffr or Hanc>, .

or both, to obtain money from Miller upon it, and no consideration passed between
Shaffer and Hance—that is where the consideration for the making and the endorse-
ment are one and the same—then the endorser is a guarantor; or if the note was
originally made upon a consideration passing between the original parties, and if the
payee endorses it in blank, and at the same time,in order to give it currency,

verbally agrees to guaranty it, the holder may fill up the blank endorsement with
a guaranty.” ‘These propusitions, it would seem to us, are too well settled in this

State, now to be controverted.—(Camden et al. vs. McCoy, 3d Scammon, 437, and
cases there cited; Smith vs. Finch, 2d Scammon, 325; Carroll vs. Weld, 13th Tl
Rep, 682; Klein vs. Currier, 14th 1ll. Rep., 237.

2. The second proposition of the plaintiff in error we do not controvert.

3. The third point, we think, is embraced in the first, and is sufficiently met in
the answer to the first.

To the 4th and 5th points we would say, that all reasonable presumptions are to
be indulged in favor of a.judgment... No-authorities are needed to support this
proposition. The bill of exceptions only shows that the note was endorsed in blank,
without showing any of the facts attending the making or endorsement of the note.
Now, as above stated, if no consideration passed between the parties'to the facs of
the note; or if the making and endorsement were both upon a consideration moving
from Miller to either Shaffer or Hance, or both; or if Hance, at the time of the
endorsement, and in order to get Miller to take it, verbally agreed to guaranty the
payment—DMiller had a right to fill up the blank endorsem2nt with a guaranty.
The declaration originally contained two counts—one against the defendant below
as guarantor, the other as simple endorser of the note. Before going into trial, the
plaintii;f below entered a nolle prosequi to ths first count. ‘Chen, if (as we will here-
after try to show) a party may be liable both as endon@iand guarantor upon the
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same note, the question of the guaranty, so far as the plaintiff below was con-
cerned, was out of the case, and it was not necessary for him, in order to obtain his
judgment, to show such facts as would make the defendant liable as a guarantor;
but it was only necessary for him to show such facts as made the defendant liable
as endorser; (and it is not contended that the necessary fuacts were not shown to
fix the liability as endorser.) And if it be true that filling up a blank endorsement
with a guaranty, where the facts did not authorize such a filling up, is such a mate-
rial alteration of the contract as to discharge ths endorser, it was matter of defence,
and the defendant should have shown that, under the facts of the case, the plaintiff
had no right to fill up the endorsement with a guaranty,and hence he was dis-
charged; but he did not attempt to do that, but asks this Court to presume, in order
to reverse a judgment, that in no stat: of case can an endorsem=nt in blank by the
payee properly be filled up with a guaranty, although the party may have received
the sole consideration, or may have verbally promised to guaranty the payment.
It seems to us that this is asking the Court to make a very wild presumption,
and that, too, in order to reverse a judgment.

6. As to the next point, we submit that it does not state the law. A party may
be both a guarantor and an endorser; and, in fact, every guaranty includes an
endorsement.—(Heaton vs. Hurlbut, 3d Scammon, 489.) It seems to us that thera
is nothing inconsistent in these two relations. Certainly if a party endorses a note
in blank, under such circumstances as would authorize the holder to fill up the
blank with a guaranty, he might fill it up with a simple endorsement, and the
defendant could not complain. The holder has his election to regard his assignor
either as a guarantor or as a simple endorser, and may elect in which capacity he
will consider him bound; and he may make that election after bringing suit, and
before trial, as well as at any other time—aspecially where he has given him notica
in his declaration that he will regard him as one or the other, at his option, and put
him on his defence as to both. The greuter includes the less, and the guaranty
includes the simple endorsement; and the holder may waive his higher right, if he
choose, either at or before the trial, and proceed upon his less efficient remedy;
and certainly the defendant cannot complain that the plaintiff has waived some of
his rights, and placzd the delendunt in a morc favorable attitude than he might
have done. This seems exceedingly plain, and consonant with common sense;
and we know of no rule of law contradicting it. There are a thousand instances
where a plaintiff may have two or more remedies, in which he may proceed by all,
or may elect to proceed by only one; and certainly the defendant will not be heard
to complain, if the plaintiff has taken the mildest remedy against him. It is said
to be the boast of the common law that it is the perfection of human reason. If
this be so, surely there can be no good reason assigned why a man may not at the
same time be liable to be used either as a guarantor or as an endorser by the
holder of a promissory note, that he has endorsed under such circumstances as make
him liable as a guarantor; and this reasoning would certainly apply in our State,
and under the state of facts shown by the bill of exceptions in this case, with much
greater force than where the common law in regard to endorsers prevails. There
the holder at maturity has to make demand of the maker, and give to the endorser
notice of refusal. This bill of exceptions shows that at the maturity of the note
the maker was insolvent; hence his liability as endorser was fixed, without any act
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of the holder, by bringing suit or otherwise. He was, then, without any act of the
holder, liable either as guarantor, or as endorser, at the election of the holder.
This election he made at the trial, and th2 defendant was not prejudiced. He was
denied no defence, either as endorser or guarantor; and if the contract had been
altered, so as to discharge him, (which the Court will certainly not presume, in the
absence of all proof;) he was not debarred the privilege of showing it.

To sum up, we say—

1. The Court cannot say that the endorsement was not properly filled up with
a guaranty, for that was not in issuz by the plaintiff; nor was it put in issue by the
defendant; hence the Court, in favor of a judgment, will presume that if that fact
had been put in issue, it would have been proved by the plaintiff’ below.

9. That if the defendant below was a guarantor, his conttact of guaranty inclu-
ded the less onerous contract of common endorser, and the plaintiff below had a
right to elect in which capacity he would regard him at the trial.

3. He elected to regard him as an endorser, and made full proof to sustain his

liability in that capacity. But we further contend, that there is in reality no bill -

of excaptions in this case that the Court can notice. The record shows that the
trial was had on the Tth of January, 1859, and the bill of exceptions was filed on
the 23d of March, 1859; and the record shows no leave to file « bill of excaptions
in vacatibn, or at any time; and the bill of exceptions is in the present tense.—
(Dickhut vs. Durrell, 11 TIL. Rep., 72; Barnes vs. Barber, 1st Gilman, 401; Miller
vs. Dodson, same, 572.) There was no motion for a new trial, as there should have

been. A party must exhaust all his remedies below, before he can call upon this

Court for relief.

Upon the whole case, we feel perfectly satisfied thers is no error in ths judgment,
and that it will be affivmed. We have not been furnished with a list of authorities
relied upon by the plaintiff in error, and cannot review them.

WILLIAMS & PACKARD,
Counsel for Defendant in Error.
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SUPREME COURT.

THIRD GRAND DIVISION, APRIL TERM, 1859.

Sylvanus B. Hance,l
vs. J'Ennon To MoLrAx.

William G. Miller.

ABSTRACT.

This was an action of assumpsit.

The first count is upon a contract of gnaranty : the second was against
the plaintiff as endorser: the common counts were added.

The defence was the general issue, and also specially that he did not
exccute the supposed assignment, and guarantee the payment of said
note in the declaration. There was an averment in the count on the en-
dorsement alleging that a suit against the maker would not have been
unavailing at the first term of the court after the note fell due—and the
third plea traversed this fact.

The two first pleas were sworn to, Defendant entercd a non-suit on the
first count at the trial.

Bill of exceptions shows that defendant offered the following note in
evidence, viz:
“$500
Bloomington, October 31st, 1857.

Tifteen days after date I promise to pay to the order
of S. B. Hance, Five huudred dollars, at the Lafayette Bank, value
received.

A. B. SHATFFER.”
He also read the following endorsement and guarantee in evidence,
viz:i—

B i e e
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9 « Tor value received, I guarantee the payment of the within note,
at maturity, and assign the same to Wm. G. Miller.
S. B. HANCE.”

in “Dblank,” and that the writing above the endorsement had been writ-

It was admitted by defendant that plaintiff executed the endorsement
ten and filled up by the defendant after the note came into his possession.
!

The defendant proved by executions and returns of nulla bona, and by
witnesses, that Shaffer was insolvent at the time the note became due.

Exception was taken to the admission of any of this testimony.

| - This was all the testimony.

| ' 7,8 The Cowrt rendered judgment for the defendant, for $534 35, to all
which plaintiff excepted. '

| - ASSIGNMENT OF ERRORS. ;

: 3
Tirst—The Court below refused to exclude the note and endorsement,
;i and guarantee offered in evidence, but received and considered s
t the same. : .
§ Second.—The Court found the issué in favor of the plaintiff below. 3

Third.—The Court admitted improper evidence.

Fourth.—The Court rendered a judgment for the plaintiff below and

against the defendant.
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POINTS.

I.

A Dblank endorsement by the payee of a note, will anthorize the holder
to write an assignment and transfer of the instrument for value received.

This is the contract raised by implication of law, upon such an act,
and there is no other, either raised or that can be raised or sustained.
And an endorser is only liable for the debt, in cases where due diligence
has been used to enforce payment by the maker.

II.

A contract of guaranty makes the guarantor liable in the first in-

stance, without regard to the solvency of the maker, or of diligence in
enforeing.

I11.

The simple endorsement of a name upon the back of a note without
proof as to the time when put there, will not authorize the holder to write
of the a guaranty over it, whether it be the name of one of the parties
to the note, or that of a stranger to it.

But the contrary will be the case of an endorsement by a stranger, in
blank, before the note is negotiated.

Yet such an endorsement, it made by the payee, without an agreement
or other proof, will not authorize a contract of guaranty to be written
over it.

The law presumes that parties to a note, place their names upon it, as
mere endorsers, and not as guarantors.

IV.

Ifthen the law implies an assignment o2y, from the simple act of mak-
ing a blank endorsement, and the holder can write no other contract over
it; the simple act of writing it out may be done by any one holding it,

and af any time, even on the trial.
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Writing one’s name then, under such circumstances, is tantamount to
a full written assignment, and the law implies, raiscs, and considers such

a contract as being entered into.

To add a guaranty to such a contract of assignment is amaterial alter-

CAIIES L Y I

ation of the contract.

W

Any material alteration of a contract by the party, will render it void.

VI.

: The contract as written and endorsed on the note is a guaranty and not
l a simple assignment. It cannot be, and fill the double aspect, of an origi-
| nal guaranty upon which Hance would be liable without regard to the sol-
“ vency of Shaffer, or the question of diligence in enforcing the payment ;
1 and at the same time constitute a contract of assignment, and impose a
]

liability of an endorser upon Hance.

It must be treated as a guaranty, or as an assignment simply.

If it be a guaranty, simply, and it is such in language and most evi-
dently, then there has been no assignment of the note, and Miller cannot

maintain a suit in his own name.

If it be an assignment, then it is avoided by a material alteration. :

)

i

i But it is the act of the defendant and he cannot deny that it is a guar-
1 S anty, and admissible ouly as such in evidence.
o}

Having non-pros'd the first count, there was no count under which the

1
!

guaranty was admissible in evidence.
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