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SUPREME COURT OF ILLINOIS,

APRIL TERM, A. D. 1864.

MORRIS L. HALLOWELL 4 als.,

Defendants in Error,
ADS.
GEORGE DUNBAR, Impleaded, &c.,

Plaintiff in Error.

-

Brief for Defendants in Error.

THE PLEADINGS.

We desire to call the attention of the Court to some errors
which have crept into the abstract, and, though perhaps not material,
requiring correction before the argument is proceeded with.

The state of the pleadings is as follows :

The declaration of the plaintiff below contained three counts.
The first and second were special counts on the judgment record in
question, and the third was the usual omnibus count, embracing the
common counts. To the first and second counts, the defendant
below filed two pleas:’""ls.t, nul tiel record; 2d, that defendant,
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Dunbar, was not personally served, etc. Mo the common counts
dofendant pleaded il debit,”’ ““statute of limitations,” ete.

ATl the pleas, except the first and second, were to the common

counts.

To the pleas, plaintiffs below filed replications, and to these the

defendant rejoined.

On the 13th of April, 1863, the rejoinders of the defendant
were stricken out, on plaintiff’s motion, and thereupon the plaintiffs
withdrew, by leave of Court and without objection, their common
counts. This disposed of all the pleas ezcept those to the first and
second counts, upon which dssue was joined by defendant below
instanter, and the cause was thereupon submitted to the Court
(MANIERRE, J., presiding,) for trial. Tt was afterwards, upon the
decease of that lamented judge, re-argued before, and Judgment
rendered by, Judge WiLLranms.

The cause was tried therefore, and properly, upon the issues
Joined on the two pleas to the first and second counts, all the other
pleadings having been disposed of as above indicatcd.

The Court will perceive, therefore, that the abstract is extremely
inaccurate.

The errors assigned may be taken together and stated thus:
That the Court below erred in admitting the judgment record in
evidence, and rendering Judgment thereon, because the said record
did not establish, even prima facie, that the defendant, Dunbar, had
been served with process or notice, or had appeared in the said
cause wherein said original Jjudgment was rendered.
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I. Assuming the’ judgment record to be silent as to service,
appearance or notice, the question is, is the record admissible in
evidence, and does it make out a prima facte case for plaintiffs below?

Admitting that the record does not aver service, appearance or
notice, neither does it state, nor does it appear affrmatively tkereﬁ‘om,
that there was mo service nor notice nor appearance.

The following propositions are confidently submitted to be the

law:

First—Where a Judgment record shows affirmatively that there
was neither service, nor mnotice, nor appearance, the judgment is a
nullity when attempted to be enforced in another State. Bimeler
v. Dawson, 4 Seam., 586; Hall ». Williams, 6 Pick., 245; 2 Amer.
Lead Cases, T0T, in notss.

The case at bar does not fall within this class of cases. The
record dees not state, nor does it appear affirmatively therefrom that
there was no appearance, no service, no notice.

Second—Where the record contains direct and positive aver-
ments of service of process or personal appearance, such averments
cannot be contradicted, nor, it seems, can an appearance by attorney,
though the authority of the attorney to enter such appearance may
be denied. Bimeler ». Dawson, 4 Scam., 536; Welch . Sykes, 8
G, 197; Rust ». Frothingham, Breese, 331.

The case at bar does not fall within this rule.

Third—Where the record is silent the presumption is as to
records of courts of superior jurisdiction, that that Jjurisdiction was

properly exencised.

This is the prineiple applicable to the case at bar.
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We insist that the record in question being that of a court of
superior jurisdiction, every intendment is to be indulged in its favor,
and that the judgment «will support itself even in the absence of
all or any averments in the record as to service or appearance.”

The Defendant below had, of course, a perfect right to show, if
he could, that there was no service &c., but the onus is upon him to
do s0. The record makes out a prima facie case against him.

«Nothing will be intended to be out of the jurisdiction of the
superior court but that which specially appears to be so; nothing
is intended to be within the jurisdiction of an #nferior court but that
which is ezpressly alleged.” In argu. Peacock v. Bell, 1 W. Saun-
ders 78. Adopted, Kenney and ux v. Greer, 18 Ill. 432.

Tt is corectly stated in 2 Amer. Lead. Cases T36 (3d Edition,
1852) that “the difference between courts of limited and superior
jurisdiction seems to be that in the one, jurisdiction must appear
affirmatively, while in the other it is a presumption of Law.”

In Foot v. Stevens, 17 Wend. 488, it was decided that the judg-
ment of a court of general powers will support itself in the absence
of all averments in therecord, that the customary and regular course of
proceedings has been adopted, or that the parties had been brought
within its jurisdiction either by the service of process or by a voluntary
appearance.

And Hart 3. Seixas, 21 Wend. 40, carries the rule still farther.

There is no difference in the application of the rule where the
Judgment is sued on in the State where originally recovered or in
another State. All our judgments are domestic so far as the differ-
ent States are concerned. (Bimeler v. Dawson, ubz sup.) The only
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exception is that the presumption of jurisdiction as to a judgm

sued in another State from that where originally rendered as;ﬂr'a.t*
solutely. conclusive

the-presumption.of jurisdiction’ may not be s0 ab
: But this has no

in such other State as in the one where recovered.
bearing in the case at bar, as we do not claim that the judgment-

record in question, is conclusive but only that it is prema Jacte.

But the point made by the Plaintiff in Error has been settled in
this State in Horton vs. Critchfield, 18 7iZ. 188, which is decisive in
favor of the affirmance of this judgment. Indeed the presumption
was carried very far in that case, for it was admitted that there Wwas

no service in the Court above.

IT. The questions chiefly discussed by the authorities in refer-
ence to this matter of jurisdiction are those arising in regard to the
conclusiveness of judgment records and not as to whether they were

prima facie evidence.

It is probably for this reason, and from some inaccuracy of
statement in one or two instances doubtless arising Yherefrom, that
the counsel for Plaintiff in Error has been deceived in the premises.

Thus the case of Bimeler ». Dawson (4 Scam., 538), is really
an authority in our fayvor, though it is cited by Plaintiff in Error
because of expressions in the opinion apparently adverse to our

position. :

On page 541 it is said: ‘“Where' the record shows neither
service of process nor notice, &c., the judgment is a nullity, &e.”
What is here intended is, that the Jjudgment is a nullity “where
the record shows that there was neither service, &c.,” that is, where
the record shows this affirmatively. = This is perfectly plain from the

opinion itself, for the preceding paragraph states that “if the record
<

-
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Fails to show afirmatively this mode of service on, or appearance by
the. defendant, it furnishes, ab best, but prima Jacie proof of the
Jjurisdiction, &e.” And this s precisely. what we contend the record
in the case at bar does furnish, neither more nor less, namely, prima
facz’e.evidence, and that, in the absence of proof on the part of the
defendant, is enough for our purpose. (See Syllabus to Bimeler ».

Dawson.)

So also Hall v. Williams (6 Pick., 282), which seems to be the
principal case relied on by Plaintiff in Error, does not really sustain
him, but the contrary. It decides that where the record shows
service it seems it cannot be contradicted, but where there is no alle-
gation of service or appearance, the defendant may show that he was
not within the jurisdiction, &. This we admit. The defendant
may undoubtedly make such proof, but if he does not, the record is
sufficient to sustain a judgment thereon.

Again, in Hall v. Williams, it affirmatively appeared that one
of the two defendants had'not been served, and that the plea was filed,
not for him, but for the defendant who was served, it was therefore
properly held that a recital in the Jjudgment that both defendants
“came by their said attorneys, &c.,”” could not be taken as an asser-
tion of record that F. (who was not served), appeared to the action.
And this, because the recital was shown to be erroneous by the record
itself.

-

See also page 240 (6 P:'ck.), where the Court say they think that
where the record does not show service, &ec., or, in other words, is
silent, the defendant may be allowed to show that he was not within
the jurisdiction, &e.  That is to say, the Court is not positive but
what a silent record would be conclusive, though they think not. A
Jortiort, ti]ey must have considered it prima_facie evidence.

©

at
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The plaintiff in error also cites:

Kilburn vs. Wordworth, 5 Joln. R. 37, which was a suit*upon
a judgment in attaclment, and cvidence adduced by defendant that
he was not personally served ; Thompson vs. Emmert et al, 15 111.,
416, where the record showed affirmatively that the defendant was
not served, but where his appearance was entered by an attorney,
and the Court held the record good prima facie, but that it might
be shown by the defendant that the attorney had no authority ;
Brockman v. McDonald, 16 1il., 112, in which J. & R. S. Brockman
and Joseph Miller were sued and declared against, and judgment
rendered against Zhomas S. Brockman. James Brockman, and
William 0. F. Campbell ; Cody vs. Hough, 20 Iil., 45, respecting
notice in certain statutory proceedings ; Swift vs. Green, 20 Z1L.,
1735 O’Connor vs. Miller, 11 1ll., 116 ; dnd Davidson ». Bond, 12
11, 84, in which cases the respective records. affirmatively showed
that one or more of the defendants, against whom judgment was
taken, was not served. He cites further, Bissell v. Briggs, 9 Mass.,
470, which falls into the same category, for the parties defendant
were served with process, and the question turned upon the con-
clusiveness of the record. Held (Parsons, C. J., p. 470) that as the
service appeared in the record, the defendant could not “be admitted
by evidence to impeach that Judgment, or to deny it, or in_any
manner to derogate from the full faith and credit to which it is
entitled.”

Not one of these cases militates with the position of the Defend-
ants in Error, and we challenge the production of a single authority
holding that where the record 7s silent the Jjudgment is therefore a
nullity, and yet this is the proposition advanced by the Plaintiff in -
Error, for this record is either prima facte evidence or it is nothing.

ITL. Recapitulation.
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First—If the judgment record, in the case at bar, irmatively

disclosed that there was neither service, nor notice nor appearance,
it would be a nullity.

Second—If the judgment record directly and positively averred

personal service, it would be conclusive and could not he contradicted.

Third—The record being silent, it was prima facie evidence, and
no proof having been adduced by defendant below in support of his
pleas; the plaintiff below was entitled to recover.

IV. It is not denied that Dunbar resided in New Jersey at the
time of the rendition of the judgment sued on.

This brings the case completely within the purview of Horton -

vs. Critchfield, (18 II., 188,) which disposes of the question in dis-
pute, in our favor.

+ V. The averment of the declaration in the judgment record,
that the defendants therein were ¢‘summoned,” is a sufficient allega-
tion of the fact of service, to sustain the ruling of the Court helow,
but we do not discuss this as the law is with us on the other point

FULLER, HAM & SHEPARD,
Att'ys for Defendants in Lrror.

o
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SUPREME COURT OF ILLINOTS,

Third Grand Division,}
. APRIL TERM, A. D. 1864,

GEORGE DUNBAR, Impleaded with THEODORE

MORRELL, Plaintiff in Error.

vs.
MORRIS L, HALLOWELL, JAMES FRAQUAIR,
JOSHUA L. HALLOWELL, ARTHUR W,
LITTLE, THOMAS W, SWEENEY and

ENOCH R. HUTCHINSON,
Defendants in Error.

POINTS AND BRIEF OF PLAINTIFF IN ERROR.

This is an action in debt upon a judgment record of a superior
court of Mercer County, State of New Jersey, rendered in favor of
defendants in error against the plaintiff in error. Brought in the
Circuit Court, Cook County, at the J. anuary Term, 1868, upon said
Judgment in favor of the defendants in error against the plaintiff
in error, impleaded with Theodore Morrell, who was named in the
record as one of the defendants; but no service was had in this
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suit upon said Theodore Morrell. To the declaration filed in the
Court below by the defendants in error in this suit, the plaintiff
pleaded

1—DNul tiel record. See page 3 to 17 of Abstract.

®,—That the defendant, George Dunbar, was not personally
served with any writ, notice, or process, and had no notice of the
pendency of the suit in which the judgment had been rendered
and declared upon in this suit. (See page 18 of Abstract.) "

Po—Vil debit.

4 ,—That the defendant did not, within five years, undertake and
promise,

5.—Statute of Limitation.

-]

1st Point.

A record of a judgment of a court of another State, when de-
clared upon in a suit in a court in ancther State, to be entitled to
- be read as evidence of a debt, must show, affirmatively, that the
court had jurisdiction of the person of the defendant in the suit, by
a personal service of a writ or other process of the court upon the
defendant, giving to defendant notice of the pendency of the suit
in such court, or that the defendant had appeared in person or by
attorney to the suit.

Hall vs. Williams 6 Pick, page 245, star paging 246, the court say:
* And that where it appears by the record itself that there was no
¢“ appearance and no notice which he was bound to attend to the
“ judgment against him, is a dead letter beyond the territory within
¢ which it was pronounced.”  Upon same page the court further
say: “Upon inspecting the record produced in support of this

47\12, YT OT
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¢ action, we find, by the return of the officer, who was charged with
“the duty of serving the process, that nonotice of thesuit was given
“to Fiske, one of the defendants;”’ and on page 246, star paging
247, in connection with the above, the court continues: “There is
nothing, therefore, in the record which is contradicted by the second
and third pleas, and the replication, by Estoppel, is, therefore, bad
and the plea good, which settles the case in favor of the defendants;”
and concludes by saying, the judgment is a nullity. In the same, -
on page 247, the court says: “If it appears, by the record, that
there was no jurisdiction over the person, the jndgment is a nullity
not to be received as prima facie evidence, and the plaintiff must
resort to other counts to support his action or fail.”

Rust vs. Frothingham, 1 Breese, 259, the court hold that a plea
to an action of debt on judgment, that the defendant had not been
served with process, had never appeared or authorized an attorney
for him, is good, unless the record show the contrary, the record can-
not be contradicted by evidence.

Kilburn vs. Wordworth, 5 John R., 87 page, star paging 41, the
court hold that a judgment may be good in the State where
rendered and a nullity in an other Stute; personal service of process
or appearance in original suit must be shown to make the record
admissable as evidence in a foreign State.

Shumway vs. Stillman, 6 Wendall, 452, the court held that if it
appeared that the court rendering the judgment had jurisdiction,
the record is conclusive evidence of the debt, that is, if it appears,
affirmatively, that the defendant was duly served with process
within the State or actually appeared and defended the suit.

Bimelar vs. Dawson, 4 Scammon, 541, the court say: All the
authorities agree that it the record fails to show, agfirmatively, this
mode of service on or appearance by the detendant, it furnishes, at
most, but prime facie evidence of the jurisdiction of the court and
its authority to enter the judgment. Where the record shows
ueither service of process, nor notice to the defendant, nor appear-
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ance by him, the.judgment is a nullity when attempted to be
enforced in another State, the record not affording even a presump-
tion in favor of the jurisdiction.

All the authorities agree that if the record of foreign judgment
does not show, affirmatively that the defendant had been served
with process or appeared in the suit, that the court rendering the
judgment had no jurisdiction of the person, and that the judgment
is a nullity; and we refer to

Thompson, ¢ al., vs. Emmert, ¢t af., 15 111, 416.

Brackman, ¢ a@l., vs. McDonald, TGRSR 1190
Cady w»s. Hough, 20 ¢« 45,
Richard K. Swift, ¢ al., vs. Green, ¢t al., 20 “ 1478.
O’Conner, ¢ al., vs. Muller, 11 « 116.
Dayvidson, ¢ al., vs. Bond, ¢t al., \9 R

The case of Bissel vs. Briggs, 9, Massachusetts, star paomw 440,
Shaw, judge, maintains the same as above stated.

Il.

The second plea of the defendant below, (Dunbar,) page 18
Abstract, “ that the defendant, George Dunbar, was not personally
served with any writ, notice, or process, and had no notice of the
pendency of the said suit, in which judgment had been rendered in
Mercy County, State of New Jersey, required the defendant in
error in the trial of this cause below, to produce a judgment record
from the court in Mercy County, New Jersey, properly authenti-
cated, in which record it should be shown, on the inspection of
such record, that the defendant in said suit in Mercy County, had
been personally served with a writ, summons, notice, or some kind
of process, giving to the defendants notice or information of the
pendency of said suit in Mercy County Cireuit Court, and that the
same was given to the defendants in that suit before the rendering
of said judgment, or that the defendants had appeared in said suit
in Mercy County. :
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We submit the only way that a record can show a service of
process or notice of the pendency of a suit upon a defendant, is by
setting forth in the record the service that was actually made by
the officer making it, without such insertion of service in,
the record, as to service of process or notice upon defendant of the
pendency of a suit, gives or affords not even presumptive evidence
that the defendant in the record had notice of the pendency of the
suit to give the court jurisdiction over person of defendant.

LV,

The record offered by the defendants in error on the trial below,
in no part of the record, (see record, page 3 to 16,) shows a service
of process or notice upon the defendants of the pendency of a suit
or a suit to be commenced in the Circuit Court of Mercy County,
New Jersey, before the rendition of said judgment; or any appear-
ance by the defen dantsor either of them in said suit.

Ve
A recital is no part of the record.
Hall »s. Williams, 6-Pick, star paging 247.

The record of the judgment offered by the defendants in error
in the Court below and read in evidence, recited in the declaration,
that the defendants had been duly summoned, etc. See page 8 to
16 of Abstract of case. The declaration would have been good
without such recital, and was not necessary ; it neither makes evi-
dence of the fact, that the defendants were summoned or not sum-
moned. Such recital with an averment in a declaration, is but a
naked statement of the plaintift or his attorney, not founded on
any fact proven or shown in the record or case. Such recital, with
an averment, was immaterial, and shows nothing, even in a record.
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It was not a subject matter in contrdversy, and could not in any
way be put in issue; and, hence, those words are simply recital or
naked statements, and no part of the record.

VI

We think a proper test of the question, whether a recital in a
declaration of the words “the defendant being summoned,” can
amount to prima evidence of proof of service or notice of the pend-
ency of a suit to a defendent, to give the Court jurisdiction over
the defendent, would be if the defendent in the suit had pleaded
in abatement to the jurisdiction of the Court, because he had not
been served with process or had due notice as required by the law
of the State, of the commencement or pendency of the suit. Would
the Court, upon the declaration being produced, in which it was
recited that the defendent had been summoned, etec., rule that such
recital was evidence or proof—even préma facie—that the defendent
had been summoned by service of process or had had notice of the
pendency of the suit in such a case? Would the judgment of the
Court be respondeat ouster? We submit respectfully that such
would not be the judgment of the Court.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,}
APRIL TERM, A.D. 1864. ;

George Dunbar, impleaded with Theodore S, Morrell,
Plaintyff in Error,
: : ; VS, ;
Morris L. Hallowell, James Traquair.
Joshua L, Hallowell, Arthur W, Little,

Thomas W. Sweeney, and Enoch R, Hutchinson,
Defendants in Error.

ABSTRACT OF RECORD AND POINTS.

P

Rec. p. 2. Tais action was brought in the Circuit Court of Cook County,
at the January term, 1863.

The Plaintiff’s Declaration was filed on the 26th December, 1862,

and contained one count in debt on a judgment record of the

Circuit Court of Trenton, in the State of New Jersey, in favor of

the above named defendants in error s the plaintiff in error;

docketed the 6th day of September, 1858. in the eounty of Mercer,

3 to 16 transcript of which judgment record is appended to said declaration,
and two other counts subsequently stricken out.

The Defendants, on the 29th of January, 1862, filed four pleas
as follows :—

3 to 17 1. Nul tiel record.

2. That the defendant, George Dunbar, was not personally
18 served with any writ, notice or process, and had no notice of the
pendency of the said suit in which judgment had been rendered.
”~ -

' 3. Nil debit.
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159
o

’

25
Page 24

Page 27

Page 28

Page 29

Page 29
to 58

[2]

4. That defendant did not, within five years, undertake and
promise as in said plaintiff’s declaration.

5 Statute Limitations.

On the 24th February, 1862, the plaintiffs filed their replication
to defendant’s first plea: There then was such a record. To the
defendant’s second plea, that defendant was personaily served with
a writ, notice or process, in said suit, and that he had notice there-
of. Third, that the cause of action arose within five years next
before the commencement of this suit.

Fourth. That the said George Dunbar did undertake and
promise in manner and form within five years:

At the April term, 1863, on the 13th day of April, the third
count of plaintiff’s declaration was stricken from the files, and a
jury being waived the cause was thereupon submitted to the court,
on the issues raised by the pleas and replications, who took the
same under advisement and afterwards, on the 23rd of September,
1863, the court found the issues for the plaintiffs and rendered
judgment for them in debt for the sum of $608.22 and damages
$291.94.

Thereupon the defendants moved the court for a new trial,
because there was no other proof adduced before the court on the
trial to establish the fact that the defendant, George Dunbar, had
been served with any notice, or process, or writ, or had had any
notice of the said suit in New Jersey, except that contained in the
transeript of the record appended to plaintiff’s declaratien, and
that said transeript did not contain prima facie evidence to sustain
the issue created by the pleadings, which said motion the court
overruled and allowed the defendants ninety days within which to
file their bill of exceptions.

Which said bill of exceptions so filed by the defendants, after
stating the pleadings and issue, states, that for the purpose of
proving the issue that the defendant, George Dunbar, had ever
been personally served with notice or process, in the said suit
wherein said judgment was rendered in New Jersey, offered in
evidence the exemplification of said judgment record, to which the
defendants did then and there object, because the said exemplifica-
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tion did not show that the said George Dunbar had ever had any
notice of the pendency of said suit mentioned in said declaration,
and that by said exemplification it did not appear that said George
Page 58 Dunbar and Theodore 8. Morrell, or either of them, had, in person
or by attorney or otherwise, appeared in said suit mentioned in
said exemplification; and that the court rendering the said judg-
Page 59 ment had no jurisdiction over the said defendants, or either of
them, whereby to render the said julgment mentioned in the said
exemplification against said defendents or either of them. Bnt
the Circuit Court did then and there declare and deliver the
opinion, that the objection taken by the counsel of said defendant
ought not to be allowed, but that the said exemplification did con-
tain sufficient evidence of a judgment against said defendants, by
a court having jurisdiction over said defendants, and the cause
therein mentioned, to render the judgment described in said.
exemplification the defendants then and there excepted.

The Pefendant in the comrt below sued out a writ of error from:
this court to review said proceedings, and assigns error:

1. That the court erred in admitting the exemplification in.
evidence to show or prove the judgment against the appellant in
said exemplification mentioned.

Page 61 2, That the court erred in deciding that the court in New
Jersey had jurisdiction of the parties defendants in the judgment
set forth in said exemplification.

3. That the court erred in deciding that the exemplification of"
the judgment record, offered in evidence by the plaintiffs, was:
prima facie evidence that the defendants had been brought into.

court by due service of process or otherwise.

POINTS FOR PLAINTIFF IN ERROR.
| 8

The court erred in deciding that the exemplification of the
judgment record declared upon in said cause and offered in evi.
dence by the plaintiffs, contained prima facie evidence that the
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plaintiffs in error had been served with process or notice, or had
ever appeared, or had been duly summoned in the said cause where-
in judgment was rendered, as set forth in said exemplification.

1IN,

The court erred in deciding that the exemplification of judgment
record declared upon and offered in evidence, contained prima facie
evidence that said court in which said judgment had been entered
had jurisdiction, by personal service of summons, notice or process,
or otherwise, over the defendants in said judgment.

INL.

The court erred in overruling the objections made by plaintiffs.
in error to the reading, in the trial of said cause, the exemplifica-
tion of the judgment record, declared upon and offered in evidence,
and in rendering judgment on said exemplification as containing
evidence that the defendants in said exemplified judgment had
been duly summoned in said cause, and had appeared therein.

BATES & TOUSLEE,
Attys PUYf in Error..
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SUPREME COURT OF ILLINOIS.

Third Crand Division.}

APRII. TERM, A.D. 1864,

GEORGE DUNBAR, impleaded, etc,,
Plaintiff’ in Error,
] VS,
MORRIS L. HOLLOWELL, et al,
Defendant in Error.

ERROR TO COOK.

ADDITIONAL ABSTRACT.

Placita, security for costs.

Process against George Dunbar and Theodore F. Morrell,
served on Dunbar. (See p. 21 for sheriff’s return.)

Declaration.

Ist count on judgment record in favor of Morris L. Hléllo-

well ¢ al., and against George Dunbar and Theodore F.,
Morrell, recorded in cireunit court of Mercer county, New
Jersey.



8 to 16

16

17

17
18

18
19

20

21

2

2nd count on said judgment record.

3rd count, common count.

Copy of record sued on.

Pleas of George Dunbar, filed December 29th, 1862.
1st plea to first and second counts, nul tiel record.

2nd plea to first and second counts, actio non, because he,
said George Dunbar, “was not personally served with any
writ, notice or process, and had no notice of the pendency
of the said suit in which the judgment was recovered as
mentioned and set forth in the said first and second counts
of said plaintiff’s declaration, and each count thereof, and
that de did not appear in said suit, or litigate or defend the
same, either in person or by attorney, or by any other per-
son,” ete. Concludes with verification.

8rd plea to third count, nil debit, concluding to the country
and issue joined.

4th plea to third count, that defendant Dunbar did not
undertake or promise as, alleged in said third count, within
five years. Concludes with verification.

5th plea to the third count, that the causes of action in
third count in said declaration mentioned, did not accrue
within five years. Concludes with a verification,

Pleas sworn to.

Replications filed.
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23

23

24

25

27

3

Ist replication to first plea, that there is such a record as
the plaintiffs are ready to verify by said record, and con-

cludes to the court.

2nd replication, that Dunbar was served with a writ,
notice or process, and had notice of the pendency of the
suit in which said judgment was recovered, etc. Concludes
to the country.

Issue joined on 3rd plea, see page 19.

Replication to 4th plea, that the promise and undertak-
ing was as alleged. Concludes to the country.

Replication to 5th plea, that causes of action did acerue
within five years, etc. Concludes to country.

Rejoinders filed.
To replication to 1st plea, nul #iel record and verification.

To replication to second plea, that Dunbarjwas not served,
etc., concludes to the country.

To replication to 4th plea, that Dunbar did not under-
take or promise, etc., concludes to the country.

To replication to 5th plea, that causes of action did not
accrue within five years, concludes to the country.

April 13th, 1863, rejoinders stricken from the files on
plaintift’s motion, “and thereupon, on the further motion
of said plaintiffs, no objection being made thereto, leave
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was given to plaintiffs to withdraw the 8rd count of their
declaration.” Defendant thereupon joins issue on replica-
tions to Ist and 2nd pleas. See pages 22 and 23 of record.

Cause submitted to court for trial, and taken under
advisement.

September 23rd, 1863, court finds the issues for plain-
tiffs; debt $608.22 and damages $291.94.

Motion for new trial overruled and eXception.

Judgment on finding for debt and damages as aforesaid,
and costs.

BILL OF EXCEPTIONS.

Declaration, pleas, ete., set out again.

To prove the issue made in this cause, the plaintiffs offered
in evidence a certain exemplification of a judgment record
as follows :

¢ Morris L. Hollowell, (
¢« James Fraquair,
¢“Joshua L. Hollowell, As yet of the thirtieth
¢ Arthur N. Little,
“Thos. W. Sweeny and In Case, day of July, in the year
“Enoch R. Hutchinson, Judgment by

Trading as r Default. of our Lord one thou-
“Morris I.. Hollowell & Co.

VS. A. Dutcher, sand eight hundred and

¢ George Dunbar and Attorney.
““Theodore S. Morrell, fifty-five.

“Dunbar & Morrell.

Trading as

J {

“ Wirxesses. Henry W. Green, Esq., Judge,

Wm. R. Murphy, Clerk.

“Mercrr County, ss.

“ Morris L. Hollowell, James Fraquair, Joshua L. Hollowell,
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“ Arthur W. Little, Thomas W. Sweeny and Enoch R.
“ Hutchinson, partners, trading as Morris L. Hollowell &
“ Company, the plaintiffs in this suit, put in their place
“ Andrew Dutcher, their attorney therein, against George
“Dunbar and Theodore 8. Morrell, partners trading as
“Dunbar & Morrell, defendants therein of a plea of tres-
“pass on the case upon promises. Mercer County Circuit
“ Court of the thirtieth day ot July, in the year eighteen
“hundred and fifty-five.”

¢ Mercer CounTty, ss.

“ George Dunbar and Theodore S Morrell, partners trading
“as Dunbar-d& Morrell, the defendants in this suit, were
“summoned to answer Morris L. Hollowell, James Fraquair,
“Joshua L. Hollowell, Arthur W. Little, Thomas W.
“Sweeny and Enoch R. Hutchinson, partners trading as
“ Morris L. Hollowell & Company, the plaintifis therein, of
“a plea of trespass on the case upon promises, and. the said
“ plaintiffs, by Andrew Dutcher, their attorney, complain :
“For that whereas, the said defendants heretofore, to wit:
“on the 1st day of July, in the year of our Lord one thou-
“sand eight hundred and fifty-five, at Trenton, in county of
¢ Mercer, atoresaid, and within the jurisdiction of this court,
“were indebted to the said plaintiffs,” ete.

[Here follows the common counts for gonds, wares and
merchandise, work and labor, money paid, etec., ad damnum
$1,000. Copy of account sued on.|] The transcript thus
continues :

“ Aud now at this day, to wit: on the sixth day of Sept.,
“in the year of our Lord one thousand eight hundred and
“fifty-five, before the circuit court of the county of Mercer,
‘“at Llrenton, came the said plaintiffs, by their attorney
‘“ aforesaid, and the said defendants, though solemnly called,
‘ came not, but make default, whereby the said plaintiffs
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“remain therein undefended against them, and hereupon
“the said plaintiffs pray judgment and their damages by
“1eason of the premises, to be adjudged to them, and be-
“ cause it 1s suggested and proved to the court now here,
“that the said plaintiffs have sustained damages hy reason
“of the non-performance of the promises and assumptions
“in their declaration mentioned, to five hundred and seven-
“ty-nine dollars and fifty-seven cents, besides their costs and
“ charges by them about their suit in that behalt expended.

““ Therefore g’is_og_(;ls.idet;eg %Elat the sai ' Morris L. Hello-
weh,j\&rthur W Little, Thomas™ . weeny and Enoch
“R. Hutchinson, trading as Morris L. HaéHowell and Com-
“pany, do recover against the said George Dunbar and
“Theodore S. Morrell, trading as Dunbar & Morrell, their
*“said damages in form aforesaid, assessed to five hundied
“and seventy-nine dollars and fifty-nine. cents, and also
“twenty-eight dollars and sixty-five cents for their costs
“and damages aforesaid, by the court now here adjudged
“to the said plaintiffs and with their assent, which said
“ damages, costs and charges, in the whole, amount to six
“ hundred and eight dollars and twenty-far cents, and the
“said George and Theodore S.in mercy, etc. Judgment
“signed this sixth day of September, in the year of our
“ Lord one thousand eight hundred and fifty-five.”
“ Henry W. Green.”

Ce:tificate of Robert C. Belville, clerk of the circuit
court of Mercer county, in the Stateof New Jersey, that
the foregoing is a true and full transcript of the judgment,
ete. Signed by said clerk, and the seal of the court affixed
December 1st, 1862.

Certificate under date of Dec. 1st, 1862, of John Van
Dyke, one of the associate justices of the Supreme Court
of New Jersey, and ex-officio presiding judge of the Mercer
county circuit court, that the transcript and attestation are
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in due form and by the proper officer, and that Belville is
clerk of said court and has custody of its records, and that
liis signature is genuine.

Certificate of clerk of the Supreme Court of New Jersey,
under its seal, that John Van Dyke is now, and was at the
time of issuing the Jast named certificate, justice of Supreme
Court and ex-ofticio judge of the Mercer county cirenit
court, that his signature is genuine and his certificate in due
form of law

The bill of exceptions thus continues: “But to the
“reading of the same in evidence the said counsel for the
“sald defendant did then and there object, because the said
“ exemplification did not show that the defendant had ever
“been personally served with process in said suit, and that
“it did not show that said defendant had ever had any no-
“tice of the pendency of said suit mentioned in said exem-
“ plification, and that by said exemplification it did appear
“that said defendant, or either of them, had, neither in
“ person or by attorney, appeared in said suit mentioned in
“said exemplification. And thai the court rendering the
“judgment, against said defendants, in the said suit men-
“tioned in the said exemplification, had no jurisdiction over
“the said defendants, or either of them, whereby to render
“ the said judgment mentioned in the said exemplification
“ against said defendants or either of them.

“But the said circuit court did then and there declare
“and deliver the opinion, that the said objection so taken
“by the said counsel for the said defendant as aforesaid,
“cught not to be allowed, but that the said exemplification
“did contain sufficient evidence of a judgment against said

“ defendants, by a court having jurisdiction over said de- v
¢ fendants and the cause therein mentioned, to render the
‘judgment described in said exemplification. And the
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“said court, upon the said issue submitted to him, found a
“ verdict for the plaintiffs for six hundred and eight dollars
“and twenty cents debt and two hundred and ninety-one
“dollars and ninety-five cents damages and

“six cents costs. And because none of the said ohjections
50 offered and made to the opinion and decision of the
“said circnit court do appear upon the record of the said
“ trial, therefore on the prayer of the said defendant, by
“ his counsel, the judge of the said circuit court hath to this
“ bill of exceptions put his seal according to the statute in
“such case made and provided, this day of September,
“A.D. 1863.

“ E. S. Williams, [seal]”

Clerks certificate to record.
ERRORS ASSIGNED.

Ist. That the court erred in admitting the exemplifica- -
tion in evidence, to show or prove the judgment against the
appellant in said exemplification mentioned and declared
upon.

2nd. That the court erred in deciding that the court had
jurisdiction of the parties defendant, in the judgment set
forth in said exemplification.

8rd. That the court erred in deciding that the exempli-
fication of the judgment record, offered in evidence by the
plaintiff, was prima facie evidence that the defendants had
been brought into court by service of process or otherwise. .

BATES & TOWSLEE,

At ys for LPlaintiph in £rror
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