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JACOD PETER KLEM ﬁ-«l—‘)

MATHIAS L HORINE. ) |
BRIEF IN ('ASE.

The record is a little confused. The abstract is far from giving a satislactory ang clear
view of the history of the proceeding. The whole record may be thus stated : Horem had
recovered judgment against George Klem for $868. /77 fu. issued thereon and returned no
property found in 1862. This was a note (ieorge had made to Clark, who had sold it to Horine.
(reorge had sold the land to John Kraft, and had taken note in part payment of him for $934.
e left for the army, and transfe rred this note to his brother, Jacob Peter Klem, to be held by
him for George, &e. Horem triéd to reach this note in the hands of Jacob Peter, and restrained
Kraft and Jacob Peter from its\t'ransfer, but to no purpose. It was shifted and put into the
old man’s hands, Mathias M., father of Jacob and George, who was garnisheed, but who had
passed it out of his hands fraudulently into that of the wife of some of the Klems,
was taken against- Mathias but he was insolvent.

Judgment

Then the schemes of fraud multiplying between the Klems, and their moves to bafile the
application of this note to this debt, a bill was filed for discovery and general relief, to reach that
note and mortgage, and apply it to the satisfaction of this debt to Horine. :

The Court will see that these parties had reached an issue on the bill filed, and the C
had taken the cause under advisement to decide it, and lost it.

ourt

The statement or bill in the record, was recognized by all parties as the bill in Ziew of the
original. It was no supplemental bill, except as it supplied the place of the one lost. Tt was

no bill of review further than it consolidated all the proceedings in progress as it were in fipal

decree against the three, whose conduet was a fraudulent conspiracy, from the beginning, and
the last scene of the payment of the money to Erd and by Erd to the wife of one of the Klem s
it a convineing fact all were guilty of fraud. This Court will presume from the finding of the
Court on such bill, in the absence of a bill of exceptions embodying the proof.

This case is full of Justice and equity on the part of Horine, and injustice and fraud on
the part of all the defendants. The decree against all was first for the shifting of the note from
one to the other, had baffled both garnishee process and injunction ; both had been tried and
failed. There was but one bill for relief. No supplemental bill, only the bill to supply the lost
bill. Tt was for the use of Clark, as Clark would be compelled to make good the note to
Horine only.

There was no objection to hearing the casessall together, and the court had a right to con-
solidate all and hear them.

Upon the whole case it is submitted no injustice is done that the court can see from the
whole record in this case.

%
H K. 8. O'MELVENY,
Fov. the Defendants,

B S
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State of lllineis,
SUPREME COURT, S8.
First Grand Division,

"T'he People of the State of Illinois.
7 i o e s
To the Clerk of the Llirenit Court for the Cownty of. . ///.’A.’:’.’.f'..(.. ................. voo.. Greeting .

-

BECAUSE in the record and proceedings, as also in the rendition of the judgment of a plea which was in the

...............

/711«_( ..... /Z//“v._ﬁ dzﬁé-é,...}f/c ‘“/Z ......... c7//'" ................

.......................................................................................................................................................................

Defendant9 , it is said manifest error hath intervened to the injury of the aforesaid. . ;./{7 ¢v/ : ﬂﬁy .....
35

,Zi e i il UL T SCTIRIRFERIEE S S ) eSS S T

as we are informed by, ...... /&4 ............ complaint, and we being willing that error, if any there be, should be

corrected in due form and manner, and that justice be aone to the parties aforesaid, command you that if judgment
thereof be given, you distinetly and openly, without delay, send to the Justices of our Supreme Court the record and
ploceedmws of the plaint aforesaid, with all things touching the same, under your seal, so that we may have the same
before our Justleeq aforesaid, at Mt. Vernon, in the County of Jefferson, on the first Tuesday in June next, that the record
and proceedings, being inspected, we may cause to be done therein, to correct the error, what of right ought to be done

according to law.

WITNESS, Smyey Brense, Chief Justice of the Supreme Court,

Clerk of the Supreme Court,

v TG e DR e N

e O e R
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ABSTRACT OF RECORD & BRIEF.

~

SUPREME COURT.

PR N N

Jacob P. Klein, impleaded with George J. Klein and
others, Complainants in Error,

VS.
Mathias T. Horine, Defendant in Errvor.
ERROR FROM MONROE.

This was a bill in Chancery for relief, filed by defendant
in error vs. complainant in error, impleaded, &c.

August 9th, 1864, Summons issued and was served on all
defendants. (Clerk certifies the Bill and other papers filed
in cases were lost by the Court while he had the cause under
advisement.)

Sept. 27, Demurrer filed to bill for reasons: 1st. No Equity.
2d. Remedy at law. 3d. No October term 1862. 4th. Bill
shows an unnecessary number of suits pending for same cause.
5th. No execution had been returned against Michael Klein.
6th. Jacob Peter Klein is not shown to be a proper party. 7th.
Bill does not show any money or property due GeorgeJ. Klein.
8th. Bill does not show Michael Klein has no property.

Sept. 28, 1864, Demurrer argued and sustained. Bill
amended and rule to answer by 15th January.

May 10, 1865, Leave given to amend the answer of John
F. Kraft. Amended. Case heard on bill and pleadings; ta-
ken under advisement, to be decided in vacation, decree to
be entered as of this term.

October 4th, 1865, Continued generally.

May 10th, 1866, * I'aken under advisement at former term.”

November 28th, 1866, Leave given to file a bill »in place of
the one missing ;" leave granted *to amend” by the 1lst of
March, and order that repiication be filed and proof taken in
vacation; trial set for next term.

November 29th, “Supplemental Bill for Relief,” charges that
in the year 1862 complainant obtained a judgment in that court
against George J. Klein for $868, upon a note payable to
Josiah Clark, (“for whose use this suit is brought,”) assigned
by him to complainant. Execution returned ‘‘ no property
found.” At the same term, enjoined Jacob P. Kline and
John Kraft from paying a note and mortgage debt to George
J. Kline, and from disposing of the same. To said bill a de-
murrer was sustained; bill amended and continued to the pre-
sent term. 'I'be debt enjoined which was then, and now is,
sought to be directed towards the payment of the judgment,
&e., set forth in paragraph first, was the consideration money
for the purchase of a oertain farm by Kraft from George d.
Klein. Said bill states that said note and mortgage had been
frauduiently transferred to said Jacob, a brother of said George,
and that the collection ought to be applied to said judgment.
Bill further states that said complainants garnisheed John
Kraft and J. P. Klein, to which Kraft answered that the note
and mortgage were for $934, payable to George J. Klein, who
he thinks assigned it to Jacob P. Klein, who assigned it to Mi-
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chael Klein, his father. The answers of both said Jacob P.
Klein and Kraft were not explicit, but vague and uncertain,
for the purpose of defrauding complainant in ecollection of
said judgment.

At the May term, 1864, judgment was obtained against
Michael Klein for $945, but he being insolvent, the same was
unavailing. At the....cceeeen..... term, 1864, complainant filed
a bill for relief, asking a decree from the acts and doings of
defendants, on the ground of fraud, which bill is lost and can-
not be produced at’ this term, to which all of said causes, “Gar-
nishee, Injunction and bill for relief,” were continued. Pray-
er, that judgment may be made for every one and all of said
defendants to pay the complainant 8868, « with interest, and
the same be made.a lien on the lands of said defendants, and
general relief.”

Affidavit of Josiah Clark says that the statements above
are true; and James W. Kennedy says on oath this bill con.
tains substantially the facts set out in the original bill for
relief.

May 7th, 1867, the defendants moved for a continuance be-
cause George P. Klein is not summoned nor published.

May 8th, 1867 Kraft answers that, being informed and be-
lieving that complainant Horine had been paid, he, about two
years before, paid bis note to the circuit clerk, who at once paid
it over to Kline and wife in the clerk’s office. Sworn to, &c.

May 8th, 1867. Final decree. Kraft appears by attornies,
and the demurrer overruled, and the rule on the other de-
fendants to answer by 2 o’clock. Kraft answers.  Bill dis-
missed as to him; and the other defendants failing to an-
swer, the bill taken for confessed against them, Therefore,
the Court, after hearing the cause, orders the said complain-
ants have decree against the said George J., Jacob P. and
Michael, for $1,106,70 and costs, and have execution therefor.

Copy of Bill for Injunction referred to in supplemental
bill, which is in substance as stated in supplemental bill, with
prayer for general relief as well as Injunction. Certificate of
Clerk to record.

ERRORS ASSIGNED.

I. The court erred in rendering decree against the three
defendants, and in not dismissing bill.

1st—Because complainant had a complete remedy by ear-
nishee process.

2—1Ile had complete remedy by his bill for injunction.

3—He had complete remedy by bill for relief, without sup-
plemental bill,

4th—Supplemental bill has no original (or copy of original)
to stand upon.

5th—Bill showed that complainant had no interest, and
that the only person entitled, if any, was one Clark, who was
nct a party to suit.

II—Court erred in rendering judgment jointly and severally
against three defendants, when ‘the bill showed only that one
or the other held the note and mortgage sought to be apnlied to
the payment of the judgment.

I1I—The Court erred in decreeing npon the cases together
as prayed for.
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BRIEF OF COMPLAINANTS IN ERROR.

. The whole proceedings are so irregular, disconnected a1

improperly joined, that no decree should have been rendered

upon the last bill.

LL. The last bill (taken as true,) did not make a case for
complainant—

1st—Because it purported to merely state substantially what
was alleged in the bill for injunction, without averring that the
allegations of the injunction bill were true. The default to the
last bill only admitted that the injunction bill alleged thus and =0,

2d. 'The last bill expressly admits that compt. below had no
interest in the suit, and that the suit was breught ‘“for the use
of” one Clark, not a party to the suit. In equity the party
entitled to the equitable right must be compt., and it is error
to render decree in favor of one who has no equitable interest.
Story Eq. Pl Sec. 728. (Redfield’s Ed.)

3d. The decree does not show testimony was taken for compt..
(and if there was it could not extend further than the allega-
tions of the bill,) yet compt. makes the former proceedings and
testimony a part of his bill, in which it is expressly stated that
Jacob Peter Klein and John Kraft, in the ‘carnishee process,
swore vaguely, and that Kraft swore he belicved the note and
mortgage sought to be garnisheed had been assigned to Jacob
P.,and by him to his father Michael. In Kraft's answer to
last bili, he swears that hearing and believing compt. below
had beenpaid, he, about two years before, paid over the am't
due on his note and mortgage to the eireuit clerk, who paid it
at once to Klein and wife, (which, probably, was about the time
compt. was paid, and suit still proceeded for usc of another.)
‘The answer of the co-deft. in this instance. (though not compe-
tent generally against deft.,) being called out by compt. and
made a part of his bill, ought to be treated as competent : and
it, together with the answer of Jacob P., in the garnishee case,
expressly denying any interest, should prevent a decree for
complainant,

4th. The suit was in effect discontinued for want of a bill “in
place of the one missing.” A bill of a different character—a
* supplemental bill,”—showing compt. has no equitable inter-
est—entitled of the term when filed—so changed in its charac-
ter that a complete answer to the last bill would not be respon-
site to this, is certainly not within the legal meaning of an or-
der allowing a bill to be filed “in the place of the one missing
It should be a bill filed nunc pro tunc—now as then—purporting
to be a copy as near as the memory of man can make it.

IIL. If the court had juvisdiction of the last bill and the pro-
ceedings were regular, then the court should have sustained
the demurrer, for the reason aforesaid, and particularly because
the bill showed on its face that compt. had no equitable iaterest
in the suit, and that one Clark (not a party) was entitled to ali
of compt.’s supposed interest.  Story Eg. P! Scc, 728. (Red-

feld's Ed.)  Zfpuw u, Jlonri (1l I 25—
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IV, That supplemental bill should have been dismissed, be-
cause complainant had three other cases pending for same cause,
each of which furnishing a complete remedy, we deem it unne-

‘cessary to argue,

V. As the bill and proceedings only claimed satisfaction out
of a single debt of Kraft, in the absence of any allegation or
proot as to which of the defts. had collected it, it was error to
decree against all of them jointly and severally.  The record
shows that Kraft swore in his answer—whiell was not denied,

* that he paid the mioney to but one of the Kleins.

’

W. H. & J. B. UNDERWOOD,

Soticitors for Complainant in Ervor
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The People of the State of Illinois,

Lo the Sheriff of - R I ) County.
| BECAUSE, Iu the record and proceedings, and also in the rendition of the judgment of a
| plea which was in the Cireuit Court of Z// il s, county, before
the Judge thereof between DI 2 D At e o |
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e 72 o : . s s g &
are informed by | _Zggzrm_m'“comp]zl!nt, the record and proceedings of which said judgment, we

- have caused to be brought into our Supreme Court of the State of Iilinois, at MouxT VERNON,
|
before the Justices thereof, to correct the crrors in the same, in due form and manner, according

to law ; therefore we command you, that by good and lawful men of your county, you give notice

. to the said Rl MR T

.........................................................................................................................

that L _..be and appear before the Justices of our said Supreme Court; at the next term
of said Court, to be holden at MouNT VERNoN, in said State, on the first Tuesday
. in November nest, to hear the records and proceedings aforesaid, and the errors

assigned, if Z_. shall think fit; and further to do and receive what

the said Court shall order in this behalf; and have you then there the names of those by whom

you shall give the *aldézﬁl%7%h~‘“

notice together with this writ.

Wirxess, the Hon. ,éf, %__,_%  Chief

Justice of the Supreme €ourt and the seal thereof, at

MouNt VERNON, this

7
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ABSTRACT OF RECORD & BRIEF.

SUPREME COUR'T.

NN

ety

Juwcoh . Klein, impleaded with George J. Klein and
others, Complainants in Error,

VS.
Mathias 1. Horine, Defendant in  Ervor.
ERROR FROM MONROE.

This was a bill in Chancery for relief, filed by defendant
in error vs. complainant in error, impleaded, &e.

August 9th, 1864, Summons issued and was served on all
defendants. (Clerk certifies the Bill and other papers tiled
in cases were lost by the Court while he had the cause under
advisement.)

Sept. 27, Demurrer filed to bill for reasons: 1st. No Kquity.
2d. Remedy at law. 3d. No October term 1862. 4th. Bill
shows an unnecessary number of suits pending for same cause.
5th. No execution had been returned against Michael Klein.
6th. Jacob Peter Klein is not shown to be a proper party. 7th.
Bill does not show any money or property due GeorgeJ. Klein.
8th. Bill does not show Michael Klein has no pr upert\

Sept. 28, 1864, Demurrer argued and sustained. Bill
amended and rule to answer by 15th January.

May 10, 1865, Leave given to amend the answer of John
F. Kraft. Amended. Case heard on bill and pleadings; ta-
ken under advisement, to be decided in vacation, decree to
be entered as of this term.

QOctober 4th, 1865, Continued generally.

May 10th, 1866, *‘ T'aken under advisement at fovmer term.”

November 28th, 1866, Leave given to file a bill *'in place of
the one missing ;" leave granted *to amend” by the lst of
March, and order that repiication be filed and proof taken in
vacation; trial set for next tern.

November 29th, “Supplemental Bill for Relief,” charges that
in the year 1862 comp]amant obtained a ]udgment in that court
against George J. Klein for $868, upon a note payable to
Josiah Clark, (‘for whose use this suit is brought,”) assigned
by him to complainant, Execution returned ¢ no property
found.” At the same term, enjoined Jacob P. Kline and
John Kraft from paying a note and mortgage d=bt to George
J. Kline, and from disposing of the same. To said bill a de-
nurrer was sustained; bill amended and continued to the pre-
sent term. The debt enjoined which was then, and now is,
sought to be directed towards the payment of the judgment,
&e., set forth in paragraph first, was the consideration money
for the purchase of a certain farm by Kraft from George J.
Klein. Said bill states that said note and mortgage had been
fraudulently transferred to said Jacob, a brother of said George,
and that the collection ought to be applied to said judgment.
Bill further states that said complainants garnisheed John
Kraft and J. P. Klein, to which Kraft answered that the note
and mortgage were for $934, payable to George J. Klein, who
he thinks assigned it to Jacob P. Klein, who assigned it to M-
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chael Klein, his father. The answers of both said Jacob P.
Klein and Kraft were not explicit, but vague and uncertain,
for the purpose of defrauding complainant in collection of
said judgment.

At the May term, 1864, judgment was obtained against
Michael Klein for $945, but he being insolvent, the same was
unavailing. At the.......ceounueee. term, 1864, complainant filed
a bill for relief, asking a decree from the acts and doings of
defendants, on the ground of fraud, which bill is Zost and can-
not be produced at this term, to which all of said causes, “Gar-
nishee, Injunction and bill for relief,” were continued. Pray-
er, that judgment may be made for every one and all of said
defendants to pay the complainant $868, * with interest, and
the same be made a lien on the lands of said defendants, and
general relief.”

Affidavit of Josiah Clark says that the statements above-
are true; and James W. Kennedy says on oath this bill con-
tains substantially the facts set out in the original bill for
relief.:

May 7th, 1867, the defendants moved for a continuance be-
cause George P. Klein is not summoned nor published.

May 8th, 1867 Kraft answers that, being informed and be-
lieving that complainant Horine had been paid, he, about two

ears before, paid his note to the circuit elerk, who at once paid
1t over to Kline and wife in the clerk’s office. Sworn to, &ec.

May 8th, 1867. Final decree. Kraft appears by attornies,
and the demurrer overruled, and the rule on tho other de-
fendants to answer by 2 o’clock. Kraft answers. Bill dis-
missed as to him; and the other defendants failing to an-
swer, the bill taken for confessed against them. ‘Therefore,
the Court, after hearing the cause, orders the said complain-
ants have decree against the said George J., Jacob P. and
Michael, for $1,106,70 and costs, and have execution therefor.

Copy of Bill for Injunction referred to in supplemental
bill, which is in substance as stated in supplemental bill, with
prayer for general relief as well as Injunction. Certificate of
Clerk to record,

ERRORS ASSIGNED.

L. The court erred in rendering decree against the three
defendants, and in not dismissing bill.

1st—Because complainant had a complete remedy by gar-
nishee process.

2—Ile had complete remedy by his bill for injunction.

3—He had complete remedy by bill for relief, without sup-
plemental bill,

4th—Supplemental bill has no original (or copy of original)
to stand upon.

5th—Bill showed that complainant had mno interest, and
that the only person entitled, if any, was one Clark, who was
not a party to suit.

II—Court erred in rendering judgment jointly and severally
against three defendants, when the bill showed only that one
or the other held the note and mortgage sought to be applied to
the payment of the judgment.

III—The Court erred in decreeing upon the eases together
as prayed for, :
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BRIEF OF COMPLAINANTS IN ERROR.

1. The whole proceedings are so irregular, disconnected : nd

‘improperly joined, that no deeree should have been rendered

upon the Jast bill.

11. The last bill (taken as true,j did not make a casc for
complainant—

Lst—Because it purported to merely state substantially what
was alleged in the bill for injunction, without averring that the
allegations of the injunction bill were true. The default to the
last bill only admitted that the injunction bill alleged thus and <o.

2d. 'The last bill expressly admits that compt. below had no
interest in the suit, and that the suit was breught “for the use
of” one Clark, not a party to the suit. In equity the party
cntitled to the equitable right must be compt., and it is error
to render decree in favor of one who has no equitable interest.
Story Eq. Pl Sec. 728. (Redfield’s Ed.)

3d. The decree does not show testimony was taken for compt.,
(and if there was it could not extend further than the allega-
tions of the bill,) yet compt. makes the former proceedings and
testimony a part of his bill, in which it is expressly stated that
Jacob Peter Klein and John Kraft, in the garnishee process,
swore vaguely, and that Kraft swore he believed the note and
mortgage sought to be garnisheed had been assigned to Jacob
P.,and by himn to his father Michael. In Kraft’s answer to
last bili, he swears that hearing and believing compt. below
had been paid, he, about two years before, paid over the am't
due on his note and mortgage to the circuit clerk, who paid it
at once to Klein and wife, (which, probably, was about the time
compt. was paid, and suit still proceeded for use of another.)
The answer of the co-deft. in this instance, (though not compe-
tent generally against deft..) being called out by compt. and
made a part of his bill, ought to be treated as competent ; and
it, together with the answer of Jacob P, in the garnishee case,
expressly denying any interest, should prevent a decree for
complainant.

4th, The suit was in cffect discontinued for want of a bill “in
place of the one missing.” A bill of a different character—:
** supplemental bill,”—showing compt. has no equitable inter-
est—entitled of the term when filed—so changed in its charac-
ter that a complete answer to the last bill would not be respan-
site to this, is certainly not within the legal meaning of an or-
der allowing a bill to be filed “in the place of the one missing
It should be a bill filed nune pro tunc—now as then—purporting
to be a copy as near as the memory of man can make it.

III. If the court had jurisdiction of the last bill and the pro-
ceedings were regular, then the court should have sustained
the demurrer, for the reason aforesaid, and particularly because
the bill showed on its face that compt. had no equitable iaterest
in the suit, and that one Clark (not a party) was entitled to all
of compt.’s supposed interest.  Story Eg. P! Sce, 728. (Red-

filds Ed.) Dfon o o, Hinnri, (I K 2 5~



TV. That supplemental bill should have been dismissed, be-
cause complainant had three other cases pending for same cause,
each of which furnishing a comnplete remedy, we deem it unne-
cessary to argue.

V. Ax the bill and proceedmm only claimed satisfaction out
of a single debt of Kraft, in the absence of any allegation or
proof as to which of the defts. had collected it, it was error to
decree against all of them jointly and severally. The record
shows that Kraft swore in his answer—which was not denied.
that he paid the money to but one of the Kleins.

W. H. & J. B. UNDERWOOD,
Solicitors for Complainant in Error.
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