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@ltml (D.f,it-lt d Aivision,

April Ter m, A D. 1 86—L

M \I.Y M. I. ] I()()I;l’l"l‘],lu, 1’1 \l\mbs IN J RROR,
vs. ' _
WILLIAM DON MAUS, DreNbaNT IN Ernon.

'l.‘,é-l/l‘)“ EXLL.

ERROIR 'l‘()

BRIL‘F OF DEFENDANT IN ERROR.

ln tlns case it is ‘Llle(ro(l that nn]uopel 1(~btnhonv wis erroneously ree erv (-d
for the defendant, and ‘that the exeqution offered in. evidgnee, dated Nov.
12th, 18359, and.which came to the h.md of the sherift of said county Nov.
15th, 1839 was improperly received; because to action, appeared, to haye
- been taken by the sherift uponit; but this is wholly immaterial, as a .want
-gf a return of a lev y has been ]u‘ld not to vitiate. Lvans vs. Davis, 3d B.
Monroe R, 346; MecIntire vs. Durbiun; 7 Tredell:R., 152; and a defective
return or no return at all is not fatal.” Phillips et al vs. Coflee; 17 Ills., 157,

But it is insisted that the plures JiJa, through which defendant claims
hlle, has been fraudulently altered since it was ﬁlst issued, and is other-
“wise so irregular and defective that it canmot he .\dmlttcd in evidence ;
that the lu'y and return are defective, and that there is a variance hetween
ihe execttion and the deed, and Jjudgment recited s vet it must be remem-
bered that, if there is any variance, it is but a clerieal mistake, and amend-
able ; and a stranger to the record shall not be allowed collater ally to ques-
tion it. Russell vs. Kipp, 5 John: R.. 100: Lorach vs. Worlbrough et al,

2 Term R.. 737 ; Jackson vs. W alku' 4 Wendall R, 406k ; and \Lutm V.
Pratt, 10 John. R., 381. ;

But it is insisted that {he date of {he execution has been altered from
some other date To Seplember Tth. TS46. though it ix not pretended thit the
execution ix not signed by the clerk. or under the seal of the court, or that
it is otherwise (lcfet,tn ¢; and the argument that this has heen ﬁ.ludul(‘ntl)
done since it was issued, is principally owing to the fact that the date of
the reception of the execution by the sheriff is August Tth, 1846, and the
levy is dated August 10th, 18:46, which is prior to the date of the execcu-
tion. But to the purchaser it would be immaterial whether the execution
was dated in September or August, as in either event the judgment was
then in full force and a lien on the premises; and the absence of any mo-
tive to wrong in the matter, precludes the probability of any complicily in
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it, on his part, and the fact that the sheriff who made the levy aud sale
and issued the certificate of purchase, also made the deed, would seem to
indicate that the execution bore date when the certificate of purchase issued,
September Tth, 1848, as he so recites therein, and in the deed executed.
The probability therefore is that he committed the clerical mistake in dating
his reception of the execution, and in'dating his entry of the levy thereon;
and that the sale was made and the return endorsed thereen October 7.
1846, shows that time abundantly elapsed between September 7th, 1840,
and October 7th, 1846, to have advertized and sold under the law in due
form; and there is this further fact that the execution, it seems, was
returned to the clerk’s office and duly filed by the same clerk as genuine,
over his own signature, February 16, 1849, and has been upon the files
from that date, and yet no complaint is had during the lifetime of the jude-
ment debtor, Irwin ‘B. Doolittle, the father of the present plaintifs; and
the sale and purchase under that exccution was made in his lifetime, and
by his own brother, William B. Doolittle, the uncle of plaintiffs, and at his
(W. B. Doolittle’s) death it was devised by him to complainants, viz., the
one-fourth part of this same land in common with other parties, through
one of whom, Amaziah D. Doolittle, the defendants claim. ~But irregulavi-
ties of the officers do not affect the validity of a sale under execution.
The purchaser depends upon the judgment, the levy and the deed. All
-.other questions are between the parties to the judgment-and the officer.
Wheaton vs. Sexton, 4 Wheaton’s R., 503; Doe vs.Heath, 7 Black’s R..
154, Nor does a misrecital of the judgment in the deed vitiate or destroy
the title. 10 Johns. R., 381; Jackson ex. dem. of Hill vs. Streeter,’5 Cow.
R., 529. s v

" But. these. parties are strangers to. the record, and this court has held
.. that irregularities do not-avoid the sale, and that strangers may not inter-

....pose, collaterally, objections which can alone, g between’ the parties; be

.. made in a-direct proceeding by motion or writ of etror. See Swaggart vs.
. Horber, 4 Scam., 364 ; Riggs vs. Cook, 4 Gill. R., 336; and 17111, page
156, where the whole case is in principle fully considered and decided.
And it makes no difference in principle whether themisrecital is in the
levy, the execution or the deed. See Loomis vs. Riley, 24 Ills., page 309.

. The deed unmistakably refers to the execution read in evidence, and the

authority of thesc cases is conclusive, as it is not pretended that any pro-

+ veeding was ever made or had to reverse the judgment or set aside the

. execution, sale, or deed under which the defendant holds, and which was

read in evidence ; and until that is done, they, as the representatives: of

. Trwin B. Doolittle, deceased, are estopped by law from “collaterally ‘object-
ing to it. RS

And indeed, the proceedings in partition at lJaw in which they (complain- -

ants) are made parties, and in which this land is set forth as thé property
of William B. Doolittle, deceased, and as devised by him, the one-fourth to
_ plaintiffs and one-fourth' to :Amaziah D. Doolittle, and the ‘reésidue to'other
parties, and under which they (plaintiffs) had set apart to them as the
devisee of said William B. Doolittle .the one-fourth part of all his land.
and in which proceeding this particular tract is represented under oath as

having belonged to him, (W. B. Doolittle,) and to be subject to his will.

and in which proceeding it is then set apart to Amaziah D. Doolittle, under

whom defendant holds, is of itself, until set aside, conclusive upon them,

and they ought to be estopped from. pretending against. their admissions of

record that it is not true. '

The vecord shows the suit orignially brought against B. S. Ingalls, who
was {he tenant of Amaziah D. Doolittle, and that after suit brought, ‘A."D.




..
)

Doolittlé sold tn the defendiint, W. D.- Maus, who was by agreement lot in..
-to defend as the landlord . of Ingalls, representing all of the rights Doolittle
had at'the time suit was commenced, and thus he claims by deed of the .
owner in fee when suit was brought, and is entitled to avail himgelf of all
his rights at law,

Butl an examination of the whole case. and an inspection of the pupers ;.

produced, with a refevénce to the authorities above named, will fally sus-
tain the position of the defendant, and I think satisfy the court that the.
Jaw, as well as justice Lo the parties. requires that in this the Judgment of
the court below should be in all things affirmed. ‘

'B. S. PRETTYMAN, |
Adtorney for Defendunt in Errur.

Yy

¢B.7

y -




)

7

& :
Lol //é/c », “7’/26/1/

////() f//

ol |

i



]
o

<
\

——

o ———

| TTREERR

e —

g

“ i f}'.

STATE 0F ILLINOIS, SUPREME €0URT.
Third Graud Division,
April Term, A. 1). 1864,

MARY M. & 1. 1. DOOLITTLE, ]'I.Al.\"l‘li-‘l:‘s er Error,

s,
WILLIAM DON MAUS, DErexnant 1y Enrnon.

ERROR TO TAZEWELL.

BRIEF OF DEFENDANT IN ERROR.

"~ In this caseit is alleged {hat imlfn_;ppgi' testimony. wis erronciusly Teceiyed -

' _for the défendant, and that the execution -offered “in: evideiice, ‘dated Koy, Hins

12th, 1839, and which caine to the hand of the sheriff of said county Nov.
L5th, 1839 was improperly received, because no action appeared- to have

_been taken by the sheriff upon it; but this is wholly immaterial, as a want
“'of a return of a levy has been held not to vitiate. Kvans vs. Davis, 3d B.

Monroe R, 34G; MeclIntire vs. Durham, 7 Iredell R., 1525 and a defoctive
return or no return at all is not fatal. Phillips et al vs. Coffec. 17 1lls., 157.

But it is insisted that the pluries fi fa, through which defendant claims

_title, has been fraudulently altered since it was first issued, and is other-

wise so irregular and defective {hat it. cannot be admitted in evidence ;
that the levy and return arve defective, and that there is a variance between

- the execution and the deed, and judgment recited ; yet:it must be remem-

bered that, if there is any variance, it is but a clerical mistake, and amend-
able ; and a stranger to the record shall not be allowed collaterally.to (ues-
tion it.: Russell vs. Kipp, 5 John. IR, 100: Lorach: ve Worlbrough et ul,
2 Pérm K.,'737; Jackson vs. Walker, 4 Wendall R , 464 ; and Martin vs.
Pratt, 10 John. R., 381,

But it is insisted that the date of the cxecution has been altered from
some other date to September 71k, 1846, though it is not pretended that the
execution is not signed by the clerk, or under the seal of the court, or that
it is otherwise defective ; and the argument that this has been fraudulently
done since it was issued, is principally owing to the fact that the date ol
ihe reception of the execution by the sherift' is August Tth, 1846, and the
levy is dated August 10th, 1846, which is prior to the date of the execu-
tion. But to the purchaser it would be immaterial whether the exeeution
was dated in September or August, as in either event the judgment was
then in full force and a lien on the premises; and the absence of any mo-
tive to wrong in the matter, precludes the probability of any complicity in
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it, on his part, and the fact that ihe sheriff who made the levy aud sale’
and issued the certificate of purchase, also made the deed, would seemn to
indicate that the execution bore date when the certificate of purchase issue,
September Tth, 1846, as he so recites therein, and in the deed executed.
The probability therefore is that he committed the clerical mistake jn dating
his reception of the execution, and in dating his entry of the levy thereon:
and that the sale was made and the return endorsed thereen October 7.
1846, shows that time abundantly elapsed betwecen September 7Tth, 1846, *
and October 7th, 1846, to have advertized and sold under the law in due”
form; and there is this further fact {hat the execution, it seems, wiis*"
returned to the clerk’s office and duly filed by the same clerk as genuine. ™
over his own signature, February 16, 1849, and has been upon the files -
from that date, and yet no complaint is had during the lifetime of the judg-
ment debtor, Irwin B. Doolittle, the father of the present plaintiffs; and
the sale and purchase under that exccution was made in his lifetime, and -
by his own brother, William B. Doolittle, the uncle of plaintiffs, and at his-
(W. B. Doolittle’s) death it was devised by him to complainants, viz., the *
one-fourth part of this same land in common with other parties, through
one of whom, Amaziah . Doolittle, the defendants claim. But irvegulari- °
ties of the officers do not aflect {he validity of a sale under execution.:
The purchaser depends upon the Judgment, the levy and the deed. All
other questions are between the parties to the judgment and the officer’’
Wheaton vs. Sexton, 4 Wheaton's R., 503; Doe vs. Heath, 7 Black’s R;.
154.  Nor does a misrecital of the Jjudgment in the deed vitiate or destroy
the title. 10 Johns. R., 881; Jackson ex. dem. of ILill vs. Streeter, 5 Cow.
R., 529. '

But these parties are strangers to the record, and this court has held
that irregularities do not avoid the sale, and that strangers may not inter-
pose, collaterally, objections which can alone, as between the parties, b¢
made in a direct proceeding by motion or writ of error. See Swaggart vs.
Horber, 4 Scam., 364 ; Riggs vs. Cook, 4 Gill. R., 336 and 17 111 page
156, where the whole case is in principle fully considered and decided:
And it makes no difference in principle whether the misrecital is in {he
levy, the execution or the deed. See Loomis vs. Riley, 24 Ills., page 309.
The deed unmistakably refers to the execution read in evidence, and the
authority of these cases is conclusive, as it is not pretended that any pro-
ceeding was ever made or had to reverse the judgment or set aside the
execution, sale, or deed under which the defendant holds, and which was
read in evidence ; and until that is done, they, as the representatives of

Irwin B. Doolittle, deceased, are estopped by law from collaterally object-
ing to it. :

And indeed, the proceedings in partition at law in which they (complain-
ants) are made parties, and in which this land is set forth as the property
of. William B. Doolittle, deceased, and as devised by him, the one-fourth to
plaintiffs and one-fourth to Ameziah D. Doolittle, and the residue to other
parties, and under which they (plaintifts) had set apart to thcm- as the
devisee of said William B. Doolittle the one-fourth part of all his land,
and in which proceeding this particular tract is represented under oath as
having belonged to him, (W. B. Doolittle,) and to be subject to his will.
and in which proceeding it is then set apart to Amaziah D. Doolittle, under
‘whom defendant holds, is of itself, until set aside, conclusive upon them.
and they ought to be estopped from pretending against their admissions of
record that it is not true.

The record shows the suit orignially brought against B. 8. Ingalls, who
was the tenant of Amaziah D. Doolittle, and that after suit brought, A. .




Doolittle sold to the defendant, W. . A
to defend as the landlord of Ingalls, vepr

aus, who was by agreement let in
esenting all of the righls Doolittle ~
had at the time suit was commenced, nnd thus he claims by déed of the 5
owner in fee when suit was brought, and is entitled to avail himself of all
his rights at law,
T
But an exaniination of the whole case, and an ingpection of the ;p:q.ms,-‘:--
produced, with a reference to the authorities above named, will fully susy
tain the position of the defendant, and I think satisfy the cowrt that the,:
law, as well as justice to the parties, requires that in this the Judgment of*
the court below should be in all things aflirmed. t

B. S. PRETTYMAN.
Allorney for Defendunt in Error.
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STATE OF ILLINOIS,
88. The People of the State of Illinois,

TO THE SHERIFE OF SA1D COUNTY. GRICKTING

W

y)\l\lAVD YOU, that of he ooods and (/ml/(/\ lands gqud leneinenls of
%&(— L,Méf X<l ‘/4“/ << e ﬁ 97 1{7776

TazewrLL CouNTy,

pma SRS SIS S

7

e Your county,

e e e 5

You male or cause {o be made the sum of @pa WeM “’D W““ﬁul

e rsiand /M //M Cenls,1 nc}: oy the J#./Z/ day of ?’ ‘/? 7

C Z({:‘[ ‘4174—“/ ck.._._.‘.c 7%
etz oeed oL o / v-t/// // f%‘nué({&fu%:‘d

(‘..’ v

zecovered in I/u' Cl“Ull/ Courl of said counly, against the said Lg& z/,‘,d LAl % : d,)

A.—guai G out e ? <

<

e A o i e S ST

V
acith legal anlevest therean from said date wnlil paid; and also the further sum 0 /

Dollars and L,‘/zé' /.Zw_ Crds, which 11:)4 adjudaed 1o //1‘ um;

i - e

(S [;'(4-'_'(: 6/2«.,&(“-/ M‘zj e//u“/ e ad < //-;../a‘gz_g,

o e Gl

& bg/'suzrl:}Courl. for~ et " costs aud charges m?‘//lul [u'/lfl'//{ 11;uu/ul whereof the said

sp . T

(ﬁz{Zd—:v &{M("?/ el 4["/ /"/""7//%é M§
\

convicled, as appears lo us of record; and that yow have the said sum of moncy, and intervest and costs at

go

r T

the Clerk's nﬂ'rc of our said Courl, al Tremont 'uz///m nmeh/ days- from Il:r :Iala hem’nf lo ululu

anlo / /M/L ZJ (%M?M ‘-/A/ M/d

.(prwct o [‘“_MCSZ—«W r’-w\ ” ‘\

4 s b A Na “J

And have-you then there this wril. ; . W \ NN N
R : S
Witness, J. A Joxes, Clerk )
| : Bk S \
of our said Courl a( Tremont this 7//{ - - '
> “ @

day nf@/ Mh‘{é the & a' of (1(1‘ Couri -

: . i J
% v - -~ being /wrcunlu?(}j/éxal //;/ //' . PR N
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. . 1864.

MARY M. anp IRWIN B, DOOLIT’]‘LE,W
By their Guardian, .

r

%

8.
WILLIAM DON MATUS.

PLAINTIFE'S BRIEF.
L

The execution of Nov, 12, 89, was improperly admitted for def’t. It
was never returned by the Sheriff, and is not .shown to have found its way
back to the clerk’s office in any way. The absence of filing by the clerk
presumes the contrary. Thesame is alsv indicated by the form of the exe_
cution, of later later date, given in evidence by def’t. This latter, though
called a pluries in the record, is, in form, a first execution. Except as
laying the fonndation for the issue of another execution after the year, this
former execution had no value, and if never returned to the clerk’s office,
it was not goood for that purpose. While it remained out a new execution
could not properly issue without am order of court, or upon an affidavit
filed showing its loss, and that the judgment, or some part of, it was still
unsatisfied,

.~ Ordinarily it is. the-retnrn.of - the officer on the: execution issued that
governs both clerk and pI'ff as to the subsequent ste;;s in the collection of
-judgments. The, clerk cannot issue an exccution on his own motion, and
till such returnig made the ‘“plffs hands are tied” as to all ovdinary
remedies: Wickliff v Robinson, 18 Ills. 145; Co. Ct, Calhoun Co. v,
Buck, 27 Ills. 444,
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The execution set out in the record, as dated Sept. 7, '46, should not
have been allowed in evidence,

1st. Because issued more than a year and day from date of judgment and
without due authority, for reasons named under first head.

2d. Because void, for material alteration apparent on its face. The writ
itself being now before the court for inspection, it is only necessary to ask
attention to the date, in which the alteration is alleged to have been made.
That this alteration is material seems to us clear, as it concerns the very
life of the writ. A date is essential. The writ must be executed within a
given time from its date, or it ceases to have any vitality whatever—is
dead, and cannot be renewed or made valid for any purpose. The altera-
tion then being of a material part, required satisfactory explanation, other-
wise the writ itself was made vo¢d by it, and could not be read in evidence.
Walters v. Short, 5 Gilm. R. 2)2; Hodges v. Gilman, 20 Ills. 437:

Montag v. Linn, 23 Ills. 551. And it was competent to make this objec-

tion to the writ even when offered collaterally. Durkam v. Heaton, 28

Tlls: 264; Douglas v. Whiting, ibid. 362.

III.

As the execution stands, the levy endorsed upon it is incongruous and
void, and plffs’ objections to it should have prevailed, This levy purports
to have been made nearly a month defore the writ issued. True, the date
of the levy, and also the time when the Sheriff received the writ may prove
that the present apparent date of the execution is not its true date. But
does it lie with the deft to set this up? And if ,true, does it help the mat-
ter ? How does it then appear what is the true date of the execution, and
whether it was ¢n %fe when the levy was made ? Moreover, the Sheriff’s
deed read in evidence by deft, made pursuant to this levy and sale, recites
an execution issued on the 7th September, 1846, a circumstance which may
sccount for the alteration of the date of this writ.

IV.

For reasons already given the Sheriff’s deed to William B. Doolittle, and
all the subsequent documentary evidence read to the jury by deft, were
improporly admitted. As they all depend on this execution, levy and sale
for the title, they passed.

COOPER & MOSS,
Attys for PUff in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864

MARY M. and IRWIN B. DOOLITTLE by

JussE A« NASON, their Guardian, - Error to Tazewell Circuit
Court.

8.
WILLIAM DON MAUS, Def’t in Error.

Abstract of Record.

2-3  Ejectment for NW SE 16, 24 N 5 W, Tazewell co., Ills. Declaration
filed and rule taken Sept. 2, 1862, against Benjamin S. Ingalls,

Sept. Tth, W. Don Maus substituted as defendant by agreement, and
6 plea filed.
T Trial by court at Sept. Term, 1862, verdict for pl'ff.

8  New trial under the statute granted to deft.
9 Trial by Court and Jury at Feb. Term, 1864, verdict for def’t.
10  Motion by plt'ff. for new trial. Overruled, and judgment for def’t,

11 Bill of Exceptions filed~Feb. 9, '64, shows that pl'ffs to maintain the
issues on their part offered and read in evidence lst patent, dated April
11-12 24, 1888, for said NW SE 16, from State of Illinois to Irwin B.

Doolittle.

13 Wm, B. Parker being then called by pl'ffs said, I knew Irwin B. Doo-
little, said patentee. He died 11 or 12 years ago, and left two children
and no more; one named Irwin B. Doolittle, the other Mary M. Doolittle,
who are pl'ffs in this suit and both minors.
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It was admitted by def’t that when the declaration and notice were
served said Ingalls was in possession of the land in question as tenant of

def’t, Maus and Amaziah D. Doolitte, and that by request of deft his
name has since been substituted in place of Ingalls. Plffs here rested,

Defendant, to maintain the issues on his part, offered and read in
evidence—
1st. Record of judgment rendered in said court Sept. 30, 39, in favor of
Robert Breden, Hushai Thomas and Charles L. Thomas, survivors, &c.,
vs. Oliver Lindley and Irwin B. Dooolittle, for $1099 33 and costs.

2d. An execution on said judgment, dated Nov. 12, '39. Endorsed, came
to hand Nov. 15, ’89, at 1 p. M. W. A. Tinney, Sheriff T. C. To the
reading of which plffs objected, no action appearing to have been taken
upon it, Overruled and exception taken.

3d. A pluries fi fa- on said judgment pucporting to be dated Sept. 7, '46.
Endorsed, “Came to hand August 7, '46, at 10 a. M. R. W. Briggs,

Sheriff T. C.”

¢« Executed t;y levying on I. B. Doolittle’s interest in lots
also all of NW% SE} 16, town 24 N, R 5 W, 40, $2.50,
this 10th day of August, 1846.” R. W. Briggs, Sheriff
T. C.” * Made by the sale of the above described property, $1585, and
execusion returned Oct. 7,46, R W. Briggs, Sheriff T. C.” Filed Feb.
16, ’49. To the reading of which in evidence plffs objected.

1st. Because of alteration apparent on the face of said execution.

2d. For discrepancy and inconsistency in dates of issue, receipt by sheriff
and levy"

3d. For insufficie~cy of the return.

Objections overruled and execution and endorsement admitted, and plffs

excepted-

19-20 4th. Deft next offered a deed from R. W. Briggs, Sheriff, to Wm. B.

Doolittle, dated March 6, '49, for said NW SE 16, and other lands pur-
porting to be made under a sale on execution issued Sept. 7, '46, out of
said Circuit Court, on a judgment for $1097.87 rendered at the Sept.
Term, 183Y, of said court, in favor of Robert Breden, Charles S, Thomas,
[Hushai, survivors of J. S. Atkins, use Kimball, Jewett & Co. vs. Oliver
Lindley and Irwin B. Doolittle. Reading of same objected to by plffs.
Oljection overruled and exception by plffs.

92-25 Deft next read in evidence tothe jury against objection and exception

2=

by plff.
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1st. The will of Wm: B. Doolittle, proved July 27, ’54, devising his
estate in 4 equal undivided parts as follows, viz : To said childven of Irwin
B- Doolittle, dec’d, } part; to Amaziah D- Doolittle % part ; to George W .
Doolittle % part ; and to the children of Rawley D. Doolittle % part.

26-80 2nd. Certain proceedings in Partition at the October Term, 1855, of
30-35 said court, in which the premises in dispute are set off to Amaziah
Doolittle.

35-37 3d, Deed dated Aug. 25, '62, from Amaziah Doolittle and wife to
William D, Maus for said premises in dispute.

37 Deft next called Wm, B. Parker, who testified that Wm, B. Doolittle
died about 10 years ago at Pekin. Defts then rested.

PIffs called Samuel P. Bailey, who testified, I was Att’y of Robert Bre-

den et als, in whose favor said Judgment was rendered. Irwin B.

Doolittle offered to pay 10 cents on the dollar for said judgment if plffs

38 would take Wm. B. Doolittle’s note and assign to him the judgment, which

was done, and the note paid by rents of a house occupied by witness, which

belonged to Irwin B. Doolitte, Wm. B. Doolittle and als., the heirs of
Benjamin Doolittle, dec’d,

This was all the evidence.

Instructions asked by plaintiff are lost,

Verdict of jury for deft.
Motion for new trial.
1st. Because of improper evidence admitted for deft.

2d. Exclusion of proper evidence offered by plff.
3d. The verdict is against the law and evidence.
Motion overruled and plffs except.
ASSIGNMENT OF ERRORS.
1st. Improper evidence ndmitted for deft.

2d. Error in allowing pluries fi. fa. and all subsequent documentary proofs
offered by deft to to be read to the jury,

3d. In overruling motion for new trial.

4th. In rendering judgment for deft.

COOPER & MOSS,
For Plffs in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864,

MARY M. and IRWIN B. DOOLITTLE by
JEssE A. NAsON, their Guardian, Error to Tazewell OCircuit
Court.

vs. :
WILLIAM DON MAUS, Def’t in Error.

Abstract of Record.
2-3  Ejectment for NW SE 16, 24 N 5 W, Tazewell co., Ills. Declaration
filed and rule taken Sept. 2, 1862, against Benjamin S. Ingalls,
Sept. Tth, W. Don Maus substituted as defendant by agreement, and
6 plea filed.
T Trial by court at Sept. Term, 1862, verdict for pI'ff.

8  New trial under the statute granted to deft.
9 Trial by Court and Jury at Feb. Term, 1864, verdict for def't.
10 Motion by plt'ff. for new trial. Overruled, and judgment for def’t,

11 Bill of Exceptions filed Feb. 9, '64, shows that pI'ffs to maintain the
issues on their part offered and read in evidemce 1st patent, dated April
11-12 24, 1888, for said NW SE 16, from State of Illinois to Irwin B.

Doolittle.

13 Wm, B. Parker being then called by pl'ffs said, I knew Irwin B. Doo-
little, said patentee. He died 11 or 12 years ago, and left two children
and no more; one named Irwin B, Doolittle, the other Mary M. Doolittle,

who are pl'ffs in this suit and both minors.
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It was admitted by def’t that when the declaration and notice were
served said Ingalls was in possession of the land in question as tenant of

def’t, Maus and Amaziah D. Doolitte, and that by request of deft his
name has since been substituted in place of Ingalls. Plffs here rested,

Defendant, to maintain the issues on his part, offered and read in
evidence—
1st. Record of judgment rendered in said court Sept. 30, '39, in favor of
Robert Breden, Hushai Thomas and Charles L. Thomas, survivors, &c.,
vs. Oliver Lindley and Irwin B. Dooolittle, for $1099 33 and costs.

2d. An execution on said judgment, dated Nov. 12, ’39. Endorsed, came
to hand Nov. 15, ’89, at 1 p. . W. A. Tinney, Sheriff T. C. To the
réading of which plffs objected, no action appearing to have been taken
upon it, Overruled and exception taken.

3d. A pluries fi fa- on said judgment pucporting to be dated Sept. 7,’46.
Endorsed, “Came to hand August 7, "6, at 10 a. a.  R. W. Briggs,

Sheriff T. C.”

«“Bxecuted by levying on I. B. Doolittle’s interest in lots
also all of NW1 SE} 16, town 24 N, R 5 W, 40, $2.50,
this 10th day of August, 1846.” R. W. Briggs, Sheriff
T. G.” % Made by the sale of the above described property, $1585, and
execuiion returned Oct. 7,46, R W. Briggs, Sheriff T. C.” Filed Feb.
16, ’49. To the reading of which iu evidence plffs objected.

" 1st. Because of alteration apparent on the face of said execution.

2d. For diserepancy und inconsistency in dates of issue, receipt by sheriff
and levy
3d. For insufficie :cy of the return.

Objections overruled and execution and endorsement admitted, and plfts

excepted-

19-20 4th. Deft next offered a deed from R. W. Briggs, Sheriff, to Wm. B.

22~

Doolittle, dated March 6, "49, for said NW SE 16, and other lands pur-
porting to he made under a sale on execution issued Sept. 7, '46, out of
said Circuit Court, on a judgment for $1097.37 rendered at the Sept.
Term, 1889, of said court, in favor of Robert Breden, Charles S. Thomas,
Hushai, survivors of J. S. Atkins, use Kimball, Jewett & Co. vs. Oliver
Lindley and Irwin B. Doolittle. Reading of same objected to by plis.
Oljjection overruled and exception by plfts.

95 Deft next read in evidence tothe jury against objection and exception

by plff.
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1st. The will of Wm: B. Doolittle, proved J uly 27, ’'54, devising his
estate in 4 equal undivided parts as follows, viz : To said children of Irwim
B- Doolittle, dec’d, } part; to Amaziah D- Doolittle 4 part; to George W.
Doolittle } part ; and to the children of Rawley D. Doolittle } part.

26-30 2a0d. Certain proceedings in Partition at the October Term, 1855, of
30-35 said court, in which the premises in dispute are set off to Amaziah

Doolittle.

35-37 8d, Deed dated Aug. 25, ’62, from Amaziah Doolittle and wife to

37

38

William D, Maaus for said premises in dispute.
Deft uext called W, B. Parker, who testified that Wm, B. Doolittle
died about L0 years ago at Pekin. Defts then rested.

PIffs called Samuel P. Bailey, who testified, I was Att'y of Robert Bre-
den et als, in whose favor said Judgment was rendered. Irwin B.
Doolittle offered to pay 10 cents on the dollar for said Jjudgment if plffs
would take Wm. B. Doolittle's note and assign to him the judgment, which
was done, and the note paid by rents of a house occupied by witness, which
belonged to Irwin B. Doolitte, Wm. B. Doolittle and als., the heirs of
Benjamin Doolittle, dec’d,

This was all the evidence.

Instructions asked by plaintiff are lost.

Verdict of jury for deft.
Motion for new trial.

1st. Because of improper evidence admitted for deft.

2d. Exclusion of proper evidence offered by plff.
3d. The verdict is against the law and evidence.
Motion overruled and plffs except.
ASSIGNMENT OF ERRORS.
1st. TImproper evidence admitted for deft.

2d. Error in allowing pluries fi. fa. and all subsequent documentary proofs
offered by deft to to be read to the jury,

3d. In overruling motion for new trial.

4th. In rendering judgment for deft.

COOPER & MOSS,
For Plffs in Error.
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