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Supreme Court---3d Grand Di.ision---April Term, 1858.

e o T X AN

- BURTON AYRES,

N e

vs 1 APPEAL,
FINDREN CLINEFELTER,S

THE ARGUMENT OF COUNSEL FOR APPELLEE.

This case has been here before, and in a condition not materially different from what it is now. It
was admitted by Clinefelter before that the other executors, Ayres and, Waddingham, declined to
act, and never q\;aliﬁcd or acted. This was uaderstood to mean at least a declination in pais; that is to
say, a declination or refusal by words, or acts, not evidenced by record or by writing. In fact there
could be no declination less thun this. Upon this the decision was made, and it was said that the ques-
tion was one of refusal under the Eng. Statute, and that the court was not satisfied with the quantum of
the evidence of such refasal, by Ayres and Waddingham.

This question of refusal was fully discussed, and I do not see why it is not placed beyond controversy.
The meaning of a refusal to accept, under the Eng. Statute, was fully established by all the English de.
cisions,by a majority of tho Americandecisions,by tho text writers,and also by our statutes; and.I believe
I may say, that it is held to be a renunacition in open court or by writing, which is recorded in the proper
office. This court so held, the case went back,and a trial was had in accordance with the instructions of
this court.

But now it is brought here again with no more than very indifferent proof of a declination
in pais—a refusal by words only, or by mere neglect. It scems to me that the decision to be given is a
foregone conclusion, and that noargument can be had upon it, except upon the proposition to the court
to.roview and overrule its former decision. It is true the decision is in the negative form ; but when a
court, that respects authorities, says that “the refusal cannot be by mere words or other mattcr in pais. is well
supported by authorities,” though negative, it would seem to have all the force and fixedness of an affirma.
tive decision.

If I should rely upon my own judgment as to the law, I should stop here and rest confidently on the '
opinion that has been pronounced: but as an attorney is very liable to misjudge his own case ; as this
question is one of great importance to the-claimants, (one of whom only is here;) as there are two new
members of the court, and who did rot hear the discussion, (upon which fact undoubtedly the appellant
places his chief reliance,) I will proceed further with the argument.

I will not enlarge upon the authorities quoted in the report in favor of an actual renunciation. They
aye correctly rehearsed, and they fully sustain the opinion given. There is probably but little more to
be found in the English decisions. Long ago the doctrine secems to have been 89 well settled there that
there is no more controversy. There is only the dictum of Justice Holroyd, in Tounson vs Tickell
(where the renunciation was in fact by deed,) that is outside the general current of authorities. I have
searched diligently the English references, and found nothing of an opposing character ; but I have
found a few cases wherein the same prineiples are recognized, and I will add them to that list. The
Amnerican authorities 1 admit are not so uniform—some States, two at least, having adopted a different
rule.

The doctrine of actual renunciation is approved in wol. 8. Commen Law, Rep. p. 396, and also in vol.
82 do p. 750. Dayton on Sarrogates, pp. 201, and 582, shows the New York statute law and practico.—
E/nder their statute, which has added negleet, this neglect is evidenced by a refusal or neglect to appear
before the court on citation or publication. The same doctrine, in 2 Bradf. 8g28. Penn, 465 Schoenberg-
er's Ex. vs Lancaster Saving's Institution. One appointed executor remains such till he renoances and:
s discharged by the court. In 3d Kernan, 93, Burnett vs Silliman, the doctrine of reuunciation is ap-
proved, though the diselaimer need not be in form to pass an estute,

The appellant’s authoritics were all, or nearly all, cited before and there is nothing new
that I discover. A different rule prevails in Virginia and North Carolina, and this was conceded before
Buatin any conflict of decisions between England and our sister states, it ought to be remembered that
those of Kngland are authority to us. If they are a part of the common law, they are adopted by stat-
ue, and it is a principle of law that when a legislature adopts or copies the laws of other states or coun-
tries, it adopts the construction given to such laws by such countries. The decisions of other states donot
come to us with the tone of authority—we may consult them for enlightenment only. This court then
is under obligation by statute and a well recognized principle of law, to follow the decisions of Eng-
land on this statute of Hen. 8, and not the decisions of our sister states. Sece 29 Alabama 538 Arm-
strong vs. Armstrong’s heirs, where the decision to this effect is made upon their statute of wills
which is copied from 29, Car. 1L

In reference to Virginia and North Carolina, perhaps other States, it may be remarked that they have
added, by their own statute, to the English Statute, neglect or omission to qualify. And when such is
the case, the courts more easily glide into decisions whieh accord with such statutes. Tho decision in
3d Munf. 345, referred to by appellant, was upon a will made in 1784, while the new statute was passed
in 1785. The sale was made in 1794, 10 years after the statute took effect.



Poviiups 1 would be justitied in remarking as to the cases in North Carolina, that these authorities are
not of equal dignity with others, and, it will be observed, that the court did not deal with authority,
but sctually misquoted, as will be scen by reference; and while it admits th e decisions of England. denies
their authority. In the case of Doverenx & Battell the decisions of England are admitted to be as I in-
sist they are, but .their correctness and authority are denied. The dictum of Justice Holroyd is quoted
18 good law, while the actual decision is ignored. The case of Cro. Bliz 80, is quoted as authority for
presumption ot refusal by neglect. while the case shows no such law, only a refusal, but not in what
manner. It is of.course a refusal according to the law of England. The case in Taylor and Conference
quotes no authority, and it is made without discussion.

When one decision in a State is made, it is usual and natural that it be followed without much ques-
tion thereafter. In these cases the principle applicable is that a renunciation may be presumed after o
long time, which, in 2 Murphy 84, was 20 years, and may be proved as a matter of fact before a jury as
any other matter in pais.

Suppose that this were the rule in this case. 'This court cannot say that the proof is made out. There
is no legal testimony as to Waddingham's declination, even in that way. This sale was in less than two
years after Faughender was qualified.  The testimony of Hoes, who says he don’t know as he ever saw
Waddingham, as to his impression at the time, from his course of business, &e., is not lawful proof, and
would not spend time in refuting or extenuating it. But Faughender, their witness, says that Wad-
dingham did not go before the court, nor know of his taking letters till one or two years afterwards.

This triat was by the court, and the burden of complaint of the appeilant is that the court refused to
grant a new trial.  But he should show why a new trial should be granted. Now it is no cause, unless
that the testimony that was ruled out was legal, and would have proved something material. The only
evidenee offered by defendant below, as to Waddingham's refusal, even by words, was by the deposition
of Faughender.  1f this deposition was rightfully ruled out, it matters not whether the court gave, ordid
it for, the right reason. The plaintiff below objected to the reading ot this on trial, on account of the
interest of Faughender, which was apparent, as he had given a warrantee deed for the premises in dis-
pute, and under which defendant claimed. The appellee was not present when the deposition was taken,
The objection wuas of substance, not of form. The interest was not necessarily apparent to the plaintiff,
and could not be made so to the court until trial, when the defendant would use his title papers. [On
this see 2 Stockton’s.Ch. Rep.96, where a Trustee, who had given a warrantee deed, was not allowed to
testify on account of interest.] So the decision of the court was in fact right in excluding the deposition,
though for another reason than the one given, and appellant has no cause to complain of such exclus
sion.  And this deposition ought now to be considered out of the :ase ; and being out of the case, there
is no evidence of Waddingham’s refusal, even by words,

But even the deposition being in the case, the court correctly refused a new trial, because the testi-
mony as to him and also to Ayres,was of so trivial.so light and unsatisfactory a nature, that it would not
Justify a finding for the defendant, even had the matter attempted to be proved been a lawful defense—
which is not admitted.

Concerning tho testimony of [Locs about the making the entry in the Probate record, it can't be con-
tended for a moment, that it is lawful evidence. 1fit be a record you cannot go behind it,—if' it be not
a record, it is good for nothing as proof, and verbal matters concerning it, if possible,still worse. It can’t

bo used to show what he thought concerning their * refusal” for the Jact is only to be looked at—but it

it be used to show what he thought, it is still worse for the appellant, for it shows that his thought, as
to the refusal, changed before he made the entry. ",

But it has been held by the court that the proceedings of the Probate Court were simply ministerial,
and ave evidenee only of the due proof of the will, the issuing of letters, dc., and I have no reason to feur
that it will change its position. By the other rule the evidenco of title is unfixed, floating, shifting, un-
certain, depending on tortune, the lives, the recollection and the opinions of witnesses.

I will close on this branch of the case by suggesting the propriety of standing by the decision already
made, not only as a matter of principle, “stare decisis,” but for affording greater security and bettér evi-
dence of real estate titles.

In the present case, if verbal proof can be made of the action or non-action of Ayres and Wadding-
ham, and so effect a recovery. we can see at a glance the great uncertainty of the title. This time the
defendant below relied on the testimony of Faughender, who, after absconding from the country to
parts unknown, without answering a citation served from the Probate Court, turns up in behalf of his co-
executer, who now is found in possession of the property he sold, interested as he is from giving a war-
antee deed, and a defanlter to the amount of $800, since 1842, So another time parties might be more
or less successful in gathering up transient and fading testimony, and more or less successful beforo aju-
ry, whe would pass upon the proof. Even supposing the array of authorities presented by appellant to
be respectable compared to those presented by the appellee, which is denied, the court cannot hesitate
to prefer that course that will wive firmness and stability to real estate titles.

Concerning the discussion of Chict Justice Scates, in the forepart of the decision, as to the power given
to the executors in this will, whether it be a naked power, or a power coupled with a trust, and the proot’
in this case made by defendant below, apparently in consequence of it, as to the personal property of
Lapscley, I have here little to say, as I cannot see what possible bearing it can have on the case at bar.
1t was finally considered that the question was one of refusal, and that it makes no difference whether
the power be considered the one or the other. Suppose it be a power coupled with a trust—the donces
arc the trustees of the power, and without a renunciation or death of the rest, one cannot execute it
alone. But I insist on this, that the quality of the power must be determined by the will itself 1t is »
not case of latent ambiguity. You cannot go outside of the testator’s will to discover what his will is. And
he impropriety of doing s0 in the present case, so as to affect the character of the conveyances and title
of real estate, is very apparent. In doing so you would come to that which is totally impalpable and un-
reliable.  If you would seek his statements, he might at one time represent himself as rich, sometimes
as poor. He might think he was poor when he was rich, and vice versa. He might not intend to state
the facts.  If you can consult his neighbors, their opinions would vary infinitely. Besides the testator
might have property unknown to them, and he might appear to have property which he did not own.
lis and their opinions would also vary about his creditors’ solvency. Proof was here made as to their
solveney in 1840.  Their standing then may have been vastly different from what it was in 1839,
when the will was made. It was so in fact—as in the meantime a commercial storm had swopt
over the country.  The mode of proef by inventory, &e., to prove the meaning of the will, was preemi-
nently improper.  The executor may not have made a correet inventory. But he inventoried claims of
ver §4,000.  Lapseley. at the time he drew his will, may have known of other property, and m ay well
cave considered his personal property worth $9,000.
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I'suppose itis intended by this proof to show that Lapseley, by his will, dovolved upon those he named
fis exeoutors a prwor couplsl with a trast. O, this branzh of tha subject it matters not what kind of
power was conferrad, aid sy it matters not as to tha proof.  Bat if appallant designs now to establish
tho character of the power, I insist that he should do it by legal testimony.

On the face of ths will, the power appears to bs a naked power—for the object of it is not clearly
stated. The language is ambiguous, and you are left in doubt. It is a patent ambiguity. T admit it to
be truo iffyou can resort to proof and find that testator had not personal property sufficient to pay debts
and legacies, you would naturally conulude that testator meant that his executors should sell to pay debts
w1l legacios. Buat than you are not permitied to resort to such proof.  The testator has committed his
will to writing, and that must be relied on solely as evidence of his will.  The presumption of law is
that the testator intended his personal property to pay debts and legacies: See the opinion rendered in
this ease.  Also 2 Stocktons Ch. Rep. 158, and post.

The court will construas this will as it does other writings, without the aid of witnesses, directly or in-
diveetly to vary it.

" o A Sec 18 Ills., 126, Sigswor th vs. Meclntyre.
LY Y, /L L3 f 1 Greenl Ev. See. 297—300. LYY, LET Y agstes

Baseva1 if it b almittal that tha thing 6o ba proved was proper, and the mode proper, still the proof
was insufficient, and the court was justified in not awarding a new trial in this respect.

2. I will nyw eomsidor my nexs print  Lfths erurt will mo lify the pysition which it has already ta-
lken, and proceed farther on the ground that the refusal of the executors might have been made out by
oot ol words and azts in pus andthat it is s> made out T will sugrast that this cannot affsct the case
at bar on this ground—that a two fold office, and two fold diities or two offices and' the " seperdte duties

thereof were devolved upon Faughender, Ayres and Waddingham by this will. The one that of simple
exceutors, in which their duties and acts would pertain to the personal property according to the statute
and the common law, and the other that of trustees of the extraordinary power granted in the will over
the real estate, in which their daties and acts would concern the real ostate oniy. As to the latter, the
Probate Court had nothing to do. In the latter capacity their power was derived from, and was perfect
under the will—they could confer good title without any action of the Probate Court, The consequence
is, that any action of the Probate court would not enlarge or restrict their authority—that they might
refuse or resign one office, and retain the other. And further that the proof in this case, (suppose it may
‘be regarded as proof) that Ayres and Waddingham vefused the executorship,it does not follow that they
refused the other office. So I say,as I think I have a right to, that defendant below presented not a par--
ticle of proof of such refusal.

This construction is reasonable, and has always been sustained wherever it has been pointed out and’

insisted on. In the authorities presented by appellant, it has been lost, sight of or not insisted on, and’
“executors” as sach, where bothoffices have devolved upon them have confusedly:intermingled their acts:
over the roal and porsonal estates. Bat gonerally in Eogland and in this country, Probate Courts have -
not had, and have not assumed to have any authority over the real estate any further than special au-
thority has vaen given by the Statute. Suppose these three persons were appointed executors, and three
others were endowed with the sama power over the real estate that is given to them—it is plain that
these three would have nothing to do with the Probate Court. How shall the first three then when
only the sams power is wiven ? Suppose two wors made executors, and to these two and a third were
given this power. Shall the two act under the court and the one not? The absurdity is very apparent.
Though the same persons then act in the same two fold ecapacity, the officers rights and duties are not
commingled and confused—but the line of demarcation still remains—and where one ends the other
commences.  On this point I will present the following authorities.

Statate of Wills, Sec. 93.—This is confirmatory of the common law. The words persons and executors
are used interchangeably. So it makes no diffetence whether those who are appointed executors are al-
50 entrasted with the power—or other persons, they are not in any wise under the control of the Pro-
bate Court. It is sufficient if the power be exercised in the manner and by the persons named in e
will. - Theve is no restriction, and the other parts of the statute do not militate against these. The form
of bonds, oaths, and the proceedings and rales of action for the court all show that nothing but personal
property is intended to be put under its control. It has been held that administrators cum testamento
crinexo have nothing to do with real ostate under a-power in the will, but the form of bond and oath is
the same for cach. "When the land is sold and the money received, then it is to be disposed of in due
course of administeation, under the direction of the court.

In New York this construction is taken by Statute. See Dayton on Surrogates p. —, where the statute
and rules of practice are given. It is provided, first, that the sale be according to the power, then
the money be brought into court for distribution.

2. Gilman, 176. Hall vs. Irwin.

This case which maintains the destssstion between the two offices, though held by the same persons,
is the opinion of our own court. True the decision was not on exactly the same point now before the
court—but the reasoning is good—and is as good for this case as it was for that. In fact the case of the
appelant her requires a virtual abandonment of the reasoning and principles of that case.

. 5 Wend. 224 Judson vs Gibbon.
: 21 Wend. 430, 438 ‘Conklin vs. Edgertons, Admin’r.

T "™ Theso cases maintain the same doctrine—the latter by a review of the decisions and 'the ancient ldw -

f-aomanner and to an extent most critical and learned, trinmphantly sustains this distinetion.
7 Cushing (Mass.) 576 Clark vs. Tainter.
~_Onc holding both offices resigned the executorship, it was held he did not resign the other. See also-
13 Metealf, 221, same doctrine. s ;
4 Sand’f Rep. 401. Dominick ve;- Michel
The power one takes by will not affected by Probate.
2 Mich. 531. Baitelle vs. Parks.
When executor has power of sale under the will, he may sell without probate.
3 Kernan 587. Newton vs. Bronsan, Ex. See also p. 93
Kxecutor can convey lands in another State, under power in a will.
. 1 Ohio Cond., Rep. 278. Wells vs. Cowen.
Blit an Administrator cannot though the laws of his ewn State authorize it
3. Curtis, C. C. Rep. 412, same doctrine:
3 Lomax Digest, 395, 397. ; :
‘Where power is given to executors, they may exercise it, although they renounce probate of the wili !
16 Pick, 93. Going vs Emery.
Court would not grant license to those having power of sale by will.
36 Com. Law Rep.438.  Executor’s derive title from the will although not proved.
1¢ is held .also passim that executors may sue and declare before probate—and probate by. one. .



entires to all—the power being already perfect.

33 Com. Law Rep. 9414, One taking under power takes under donor, not donee, of power.

4 Sandf. 374" A power which one takes by force of the will, and not by probate, not affected by re-
nunciation. "

I believe the distinction between these two officees, and the consequent distinction b etween the rights
and duties of those exercising those rights and duties, whevever an attempt has been made to keep up
such distinetion, has been almost universally maintained. Wherever it has not been attempted, confusion
has followed, and apparently discrepant opinions have been the natural consequence.

Such being the principles of law, and such the authorities, and such being the tenor of all the author-
ities where the question hasbeen raised, 1 may with much propriety say that the court below erred not
in refusing appellant a new trial .

1st. Because the proof offered by him as to the refusal or neglect of Ayres and Waddingham (or either
of them,) to take letters testamentary was irrolevant, (the fact though proved as wae proposed,) not be-
ing any part of defendant’s lawful defense.

2d. Because all the evidence offered did not satisfactorily prove.such fact, allowing it to have been
a good defence.

3d. Because defendant was not entitled to the testimony of Faughender, on account of his interest ;
and this being out of the case, there was no proof at all as to Waddingham’s refusal.

4th. Because all the proof offered did not prove a refusal in any way of the power or trust concerning
the real estate.
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B. 8. HOLBROOK, Attorney for Appelloe,
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