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Supreme Court of Illinois.

THIRD GRAND DIVISION

APR.IL TERM A D 1864.

CHARLES 8. DOLE, JAMES )
H. D()LE 1mp1e'1ded &e.,

JOHN D. OLMSTEAD, "inp
THOMAS HEREORD. J

——

BRIEF FOB APPELLANTS,
B d s Pt B? I )
Lrranp & BLANBHARD,

STATEMENT OF THE ‘CASE,

Micaiah F. Fairfield and John D. G. Weld, two oi the defts
below, were paltnels by ‘the firm name of I‘an'held & Weld,
engaged in the business of warehousemen, buymg. sellmo- and
storing.grain, at Ottawa, Illinois. While engaged in buch bu-
siness, they became mdebted to appellants, (Who were part tners
in business at Chicago under the firm name of C. §. Dole & Co.,)
in about $9,000, for wluch they held the judgment notes of Fair-

- field & Weld, and assigned same to one William Marting De-

cember 21st, 1859 zf artin caused judgment to be entered upon
said ]udgment ote, in the Circuit Court of (‘ook county, and
on same. day Martin assigned said ]udo'mentb to uppellants,
Appellants caused execution to be issued upon said judgment,
directed to the Sheriff of La Salle county, who received the.
same December 22, 1850
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That on the 21st day of December, A. D. 1859, Fairtield &
Weld, to secure the payment of said indebtedness to C. S. Dole
& Co., assigned, transferred and delivered possession thereof
to Dole & Co. the corn then in the warehouse and corn cribs of
Fairfield ‘& Weld ; also certain corn contracts, which had been
entered into by Fairfield & Weld, with divers parties, for the
purchase of corn, upon some of which contracts Fairfield &
Weld had advanced money and received a portion of the corn.

That said corn had been purchased by Fairfield & Weld, and
received in store from divers parties, and all mixed, mingled
and contused together, as is usual in the ordinary course of bu.
siness among warehousemen.

The following is a statement of the whole .amount of corn
Fairtield & Weld had on hand and in store when the assign-
ment was made to C. S. Dole & Co., according to their book
“q.”  Amount owned by Fairfield & Weld, $4 381 30 80

Amount of corn received b) Fairfield & Weld on contracts
partially performed, on which contract Fairfield & Weld had
advanced money :

Am’t of corn Am’t

received. advanced.
b R. P. Harden, 119 20-80, $122.36
b R. Wilkinson, 83 40-80 37.81
b S. Chandler, 75 50-80 54.80
b Charles Grube, 85 70-80
b Allen Griffin, 126 45-80 84.00
b Samuel Miller, 20 $
b Fritz Torrom, 17 15-80 .2.85
b Charles Wilson, 25 50-80 26.90
b A. S. Calkins, 23 60-80 90.72
b Franklin Reed, 287 50-80 41.49
b John Titus, - 400 45-80 102.40
b Fred Glim, 219 35-80 167.59
b E. Wyman, 300 35-80 64.50
b E. C. Gould, 320 20-80 91.98
b John Bragg, 91 10-80 30.00
b William Bennett, 100 40-80 140.69
b Marcus Jey, 138 5-80 63.02
b W.T. Dunavan, 103 50-80 35.00

Total am’t bo’t on contract, 6,923 30-80

r—
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Amount of corn received on storage :

¢ Thomas Ifei'f'o‘x'd, 9,527 10-80
¢ J. D. Olmstead, 3,148 50-80
¢ J. R. Weltner, . 439 50-80
¢ L. Umlauf, 1,231 30-80
¢ Henry Cavarly, 22 50-80
Total am’t received in store, 7,369 16-80
Total, . 14,292 10-80 bus.

(A form of the contracts referred. to above and the. assign-
ment thereof to Dole & Co., may be found on page 32 of the
Abstract.) T TEP

At that time, Cushman, True & Co. held Fairfield & Well’s
receipt for about 7,000 bushels of corn. A .
~ Appellants delivered the corn actually in store when ‘tlié:yv
took possession, to the various parties holding receipts of Fair-
field & Weld, for corn stored with them, as per the following
statement, (Abstract, page 27) :

Delivered to I. V. Waterman, on re-

ceipt of Fritz Town, - 17 15-58 bushels.
Delivered to John Olmstead 1,750 40-58 s
& Weltner, 250 #
¢ Umlant, 685 g
€ Herford, 1,398 e

13 Weltner on rec’pt of Griffin, 126 45-58  «
& o 43 Ig C. Gould, 320 20-58 s

Total, 4,547 20-58

On the //'7 day of /02206 A, D. 1860, Cushman,
True & Co. replevied from the possession of ‘S}leriff Warner,
(who had on the day of #::2.t /5% “ levied on said
corn, by virtue of th€ execution atoresaid,) 7,000 bushels.

Appellants also delivered corn to other parties holding the
receipts of Fairfield & Weld, or which is the same thing, paid
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holders of receipts the money for the corn therein mentioned,
and took the corn themselves, instead of dehveung the corn to
the holdels of the receipts. The foll(mmcr is a statunent of

-----

the names of holders of such receipts, de ﬂ)b respective

amounts thereof :

T. Reed, 9287 50 boufrht b\ contract and cash,
N: SDeyo, 138 05 “« ‘f 7
Chas. Grobe, 85 70 “ “ «“ iR
A. T. Dunnavan, 103 50 ¢ “ « @ o«
B. Spencer, 20 “ow o o 3
R. ‘Willigmson, 83 40 ¢ & @ “

Total of the amounts, 718 55

Rec’t to John Titus, -LO() 45 b(mo‘ht by cash and L(mtrmt.
W. Bennett, 100 40 AR 0 .
Charles Wllson, 28 50  © R e ¢

A L Calkiess, 23 60 & contract. )
Fred. Gliem, 919185 ° "¢ Rl LA

John Bragg, 91 10 o <t : :
R:P. Hfu in, 119 20 ¢ @ “ and cash.
E. He man, 300 385 N Ry “ P {CHEE A
S Chaﬁdler <75 50 i< " « LW

Total of above am’ts, .J,Ob() .)()

Sum total dehvered and leplwxed 1.) 121 bu%hds

ThCIO was but 13,576 bushels of corn in welcrht ont and about
500 bushels of roften corn, making 14,076 bushels of corn actu-
ally recelved by '1ppellants f1 om I‘anhel('i & “’ells, at the tune
of '1s':1rrnment

June 9th, 1860 the complainants and defendants, Umlauf
and Weltnex made a demand of Doles & Co. for the balance of
then ¢orn stmed with Fairfield & Weld, and tendered fhent tlw
stor e t]ue thereon. The demand was not comphed \nfh

Thexeime ()lmbtead and Herford instituted this (,hdllC’l'v pro-
ceeding for the purpose of adjusting their rights in the pre-
mises. In the me‘mtum,\ the rephnn sult 01 Cmshm.m. 'I‘rm-
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& Co. vs. Warner, was brought to trial, and resulted. in favor
of plaintiff, and judgment affirmed in Supreme Court,

Defendant, Umlauf, filed his cross bill, making all the parties
to the original bill defendants, and asking relief. TN

The case came on for hearing at the June Term, 1863, upon
the original bill. Sworn answers of appellants and other de-
fendant’s replications to answer Umlauf’s cross bill, and ans-
wers thereto, and proof produced by the parties, and the cause
présentgd to the Court, in accordance with the foregoing
statement. ks 8

And a .decree was rendered, that Olmstead recover of appel-
lants $599.81, and have execution. o ctaey

Also, that Herford recover of appellants $486.91, ax;)tf have
execution therefor. ; e W LS L

Also, that Umlauf recover of, appellants $235.27, and have.
execution therefor. 157 R SR

ARGUMENT,

Appellants intheir arnswers, submit the following proposition,.
! “ O S
(Abstract, 11): .

Are a&visedi and beliexe that complainants have ample remedy

at law for ‘dl‘l} é?iév"r_'d:l‘leg‘ed grisvances, and, that the same are not *

cognizable in a court of ‘equity. Pray the same advanigge as
though they had (Z'em{z'q"rgd; %o said bill, '

“ If the proposition be true, that complainants have ample rem-

edy at law for all of their alleged grievances, then their present

standing in a court of equity is an intrusion, and they should

be transferred t6 a court of law where their grievances can be
s X2 PR

legitimately adjusted. ad ULl g

/
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The first question we present to the Court is: haye the the
eomplainants ample remedy at law? The determination of this
question involves the understanding of the real basis of this
eontroversy. The contracts between complainant and Fairfield
& Weld, were seperate and independent contracts, but substan-
tially the same. The Herford contract was as follows :

Orrawa, November 30, 1859.

Received in store of Thos. Herford, twenty-five hundred
twenty-seven 10-80 bushels of ear corn for account of himself,
at owner’s risk, 2527 10-80 bush., cents, stg, three cents
to June 1o, 1860, it sold to us as ear corn, two cents added, if
sold to. other parties, charges five cents and deliver fifty-eight
pounds shell corn.

Complaimants agreed to pay storage upon the corn stored, and
Fairfield & Weld agreed to deliver the corn upon the payment
of storage, or purchase the same at the option of complainants.
Now, /if Fairfield & Weld refused or neglected to deliver the
corn hefore demand and tender of stor: age, v'lmt 1s their liability ?
lhey must respond i A damages. In “‘h«.lt Cowrt must the ques-
tion of damages ¢ Judic: 1ted? A Court of law, of course. Had
Fairfield & Weld remained in statu quo, from the execution of
the contract, no lawyer would have thought of knocking at the
door of the chancellor for relief, for the reason that thére was
ample remedy at law by suit upon the contract.

Have Fairfield & Weld, by their own actions, changed or
modified their legal llablllty’ Not at all.  The complaln'mts, at
the commencement of this cause, had, and still have, ample
remedy at law by a suit for damages upon their contracts. ‘The
measure of damages being the market value of the corn at the
time the same ought to have been delivered, less the price of
storage.

I‘here is no allegation in- the blll of the msolvency of Fair-
field & Weld, nor any reason assigned why a judgment at law
could not be que available:
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But it is contended on the other side, that inasmuch as Fair-
field & Weld, subsequent to the execution of complainant’s con-
tracts, transferred thejy business, together with the corn they
had purchased for themselves and stored for other parties, in-
cluding complainants, being all mixed and confused together b;)'
consent of all parties, to appellants : that their remedies have
thereby been enlarged, and they are now enabled to lay aside
their, remedies, however ample they may be, and seek a redress
for their grievances in a court of equity.

. Upon what prineiple of equity Jjurisprudence complainants ar-
rive at this conclusion, we are unable to conceive. ' Tt is no
more nor less than a bill filed against the assignees of Fairfield
& Weld, to recover from them the damages sustained by com-
plainants in consequence of a non-performance by Fairfield &
Weld of their contract with complainants, iudividually, and not
for the specitic performance of said contract. d

A Court of Chancery does not, unless in a very special case,
sustain a bill merely for the assessment of damages for the
breach of an agreement.

Kempshall v. Stone, 5 Johnson Ch. R,, 193.
Hatch v. Cobb, 4 Johnson Ch. R., 559. ’

It is hardly nebessax'y to add, that if by agreement between
Fairfield & Weld and Dole & Co., and the holders of the grain
récéipté issued by Fairfield & Weld, Dole & Co. were substi-
tuted for Tairfield & Weld, to deliver grain, the .remedy by
action at law against Dole & Co. would be;'éomplete and ade-
quate as it would have been against Fairtield & Weld, if there
had been no such agreement.

But it it be held that Fairfield & Weld, by their transfer to
appellants, created a legal liability.aguinst' nppgllz.mts, and in
favor of complainants, of which equity has jurisdiction, what is
the. extent of that liability ¢ Are they bound to deliver to com-
plaimmts' the full amount of corn stored, without reference to
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the amount of corn received from Fairfield & Weld, or are they
bound to dehver to each storer his proper proportion of the
amount .Ictunlly received from Fairfield and Weld? If appel-
lant’s possession of the corn was in the ¢ capacity of trustees, then
the complainants and others were the cestui que trust, and the
purposes of the trust were accomplished when appellants de-
livered to the cestt que trust the corn.  In other words, appel-
lants were only bound (if at all) to account to complainants and
other pa1t1ea in mtucst to the extent of' the amount of corn
actualy received by them of Fairfield & Weld. It Fairfield &
Weld; at the time of the transfer to appellants, were unable to
specifically perform all their contracts tor the delivery of corny
they were liable in a court of Jaw only to respond in damageés.
Now, it the transfer to appellants imposed upon them any ](‘0"11
ha.blhty to complainants, it was only to account for the corn ac-
tually received, and in no event could they be made liable for
the deficiency. Equity, if she entertained jurisdiction of the
subject matter at all, would not do the inequitable thing of com-
pelling appellantu to pay the "debts of Fairfield & \Vcld any

further than thev had been furnished \\1th ﬂlu means to pay
such debts.

Now, if our statement of the case be correct, appellants actu-
ally delivered before the commencement of ﬂ\]b suit, to com-
plamants and others upon receipts of Fairtield & Weld, all the
com ac’mallv received by theni trom Fairfield & \Veld The
amount of corn received by appellants hom l< mhold & \Vel(l_
WJ.S about 1‘4 000 bu\hexs. AT vl

Thlb appears ﬁlSt from the sworn answer of appellants, (oath
not waived,) (Abstract, page 10,) which is not disproved.

2d. It appears from the testimony of Samuel A. Judson,

who lecenul th(, corn for appellants, and measured and de.
lwelul the same, [Abstract, 27, 28, 31.]

He says that there was weighed out of the three cribs (which
was all the coru there v was,) (Abstract, 30,) 13 94() bushels, and
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there was about 500 bushels of rotten corn, making in' all ..
14,076 bushels.

3d. Tt appears from the sworn amswer of the defendant,.
Weld, (Abstract, 18,) which is not disproved.

4th. Tt appears from Exhibit ¢ A,” (Abstract, 14, 15.)

5th. It appears from the testimony of defendant, Fairfield, _
(Abstract, 32.)

6th. It appears from the special master’s report, to whom .
the cause was referred, (Abstract, 37.)

In fact it is not a disputed point.

The corn so received was all delivered upon the receipt of
Fairfield & Weld. This appears first from the sworn answer ‘of
appellants, (Abstract, 10.)

2d. From the testimony of Judson, Abstract, 27, 28.
3d.  From the master’s report, Abstract, 38.

Yet in a cowrto f -equity, appellants, have been muletéd in
damages in the sum of $1,321.49, and the same. apportioned
among the creditors of Fairfield & Weld.

The Court credited. appellants with the amount of corn de-:
livered to each of complainants, and Umlauf on Fairfield &
Weld’s contracts, and charged them with the balance, assessed
the value thereof, and decreed that appellants should pay. the
same. !

Now, what was the basis of this decree against appellants,
after they had actually delivered the corn received by them, in
manner afoersaid? Why, appellants, when certain receipts.
substantially like complainant’s, were presented instead of de-
livering corn on the receipts, paid the money dne thereon and
took the corn, amounting in all to’ 2,080 bushels, (Abstract, 27,
28.) Itis contended that appellants had no right to use the
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corn, but should have retained it and delivered to‘complainants
on their receipts.  The foundation for this proposition is, that
money had been advanced on the receipts by Fairfield & Weld,

" at the time they were assigned to appellants, and that complain-
ants had an eéluity in the money so advanced. Suppose the
proposition to be true, still appellants had an equitable interest
in the corn for.the money they advanced thereon, and these
equities certainly were not adjusted in the decree, but the pro-
position is too weak for argument. 2,080 bushels of corn were
not worth $1,321.49, at that time. :

“Tt'is alleged in the bill, that appellants took it upon thein-
selves to deliver corn upon TFairfield & Weld’s receipts, (Ab-
stract, 3.) : PG

« The answer of appellants, upon oath, contains a' denial of
this allegation, in the following words: -** ; \

Deny that they ever agreed with Fairfield & Weld to deliver

to the complainants any corn, or agreed in any respect to per-

_ form that part of complainant’s corn contract, which was to be
performed by Fairfield & Weld, and deny that they were to de-

liver corn, ortake care of all grain receipts then’ 1ssued by
Fairfield & Weld. -

Complainants having called for the anmswer of appellants
under oath, this demal must be disproved by the testimony of
two witnesses, or its equivalent. The testimony utterly failsin b
thiS'particuLu The only testimony that negatives the denial
is-the testimony of Fair field, of the firm of Fairfield & Weld,
one of the defendants, who was directly interested in havmg
their contracts filled by appellants. He swears that the assign-
ment to appellants was to secure the payment of their indebtedness
fo them, and says, my idea at the time was, that they would de-
liver corn on all our receipts. Bl & o &

\Abstract, page 25.) :

The fair construction of this language is, that. Dole & Co.
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should deliver the corn on

their receipts, if there was corn
enough to fill the receipts.

This was all the direct evidence that tends to disprove said
allegations in the answer. There are no corroborating cireum-
stances, except that appellants did apportion and deliver to
those holding Fairfield & Weld’s receipts, all the corn received

r from them.. If this fact is deemed corroborating circumstances,
we insist that it is not equivalent to the testimony of a witness,
swearing directly upon the point, and only tends to show that
they agreed to deliver the corn actually received, which they

~astedid. We areversal of this decree and dismissal of the bill.

LELAND & BLANCHARD,
For Appellants.
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SUPREME COURT OF ILLINOIS, |

THIRD GRAND DIVISION,

APRIL TERM THRERBQOF, A.D- 1864.

CHARLES H. DOLE,
JOHN H. DOLE et al.,

V8.
JOHN D. OLMSTEAD & |
THOMAS HERFORD.

APPELLEE'S BRIEF.

I. Court of Chancery has jurisdiction in this case, and if not
the sole, at least concurrent jurisdiction.

1. All the parties were owners as tenants in common.
z Low vs. Martin, 18 111. 286..
5 Blackstone's Com. 405.
Story on Bailments, Sec. 40.
1 Stary’s Eq. Juris. Seo. 462-460.

9. Thisis a bill of discovery, and all the defendants were
required to answer under oath.
1st Story's Eq. Juris, Sec. 455, 450, 457.

Record, pages 12, 15, 16, 17, and Abstract pages 5 and 6.

3. General average is prayed for. Record, page 18; Ab-

stract, 6.
1st Story's Ey. Juris. Seo. 469, 491.
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" Bona fide receipts of above parties, 7,369 30.80
Collateral security receipts of C., T. & Co. for mo-
ney lent, the amount of which wasreplevied, 7,250
14,619 34.80

Amount of ‘bona fide receipts and amount reple-
vied, over amount in possession, 21 Dec., ’59, 326 bush.

This shows that there was almost corn enough actually in the
cribs to fill every receipt ountstanding, and if the balance of the
claim of Weltner is not taken into account, enough to fill every
receipt bona fide and collateral, in full.

But this is not all. ‘Dole & Co. received a large "amount of
corn on the executory contracts, which had already been paid

for by Fairfield and Weld.

Jone's report shows Dole & Co. received (bought with «con-
tract as their witness Judson ingeniously calls it) on the.con

tracts already paid by F. & W. 549 Bushels.
Add amonnt in store, 14292 &
14841 i

Also showsthat $388,02 had been paid, advanced on contract,
by Fairfield & Weld for the 549 bushels.

Corn, in June 1860, at time of the demand, was only worth
45 cents. This was bought in Nov. and Dec. 1859, at perhaps,
25 or 30 cts.—showing that Dole Co., on these contracts, must
have received about 1000 bushels that had been paid for by
Fairfield & Weld.

Jones' report shows that a large amount of the corn bought
by contiact and cash (1) was paid for by Fairfield & Weld.
_ Bushels, 1227
Money paid, $524

At the usual prices of corn at the time this was bought by
Fairfield & Weld, in Nov. and Dec. 1859, the money largely
overpaid the corn, and at 30 cts. a bushe], Dole & Co. would
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have received in addition to the 1227 bushels, some 500 bushels
more which they never paid a cent for.

Add ; 500 bushels
To the other, ‘ 549
1049

Shows ten hundred and forty nine bushels, (1049) which
Dole & Co. got over and ahove the 14,292, and never paid a
cent for.

This was the corn received after Dole & Co. took possession,
and was bought, as Judson says, by cash and contract.

How much Dole & Co. got over and above the 1049 bushels
cannot be ascertained ; because they have failed and refused {fo
produce their executory contracts and their accounts thereon,
as they might have done by Judson, their agent and witness.

The contracts of Harden & Wyman are the only ones spoken
_of in the evidence with any degree of certainty. Fairfield and
Weld bad received only 119 20-80 bushels and had paid $122.

Dole & Co. got thfee \hﬁrll'd"re'd (300) more bushels and paid
$140.00.

On the Wyman contract Fairfield & Weld had received 300
bushels, and had paid $64.50.

These are the only contracts Dole & Co. saw fit to prove and
specify in their evidence, and it appears, on these, that the corn
delivered was nearly, if not quite, paid for.

What wad done with the corn?

Dole & Co. delivered to

J. D. Olmstead, bush. 1750 40.50
Thomas Herford, &5 1398
L. Umlauf, b 685
J. R. Weltner, £t 250

4093 40-50
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J. D. G. Weld (on Griffin’s rec’pt), 126 45-72

E. C. Gould, 320 2-72

Cushman, True & Co. r.eplevied 7250
1790

I. V. Waterman, shelled corn, 229

1. V. Waterman, 17 15

12036 15-100

"This mpkes a few bushels more delivered than Jones’ report,
bnt the figures are on hisreporf, pages 3 and 4.

To Dple & Co. 2080 52-100

14,116 67-100

Bear in mind that this 2080 bushels is a part of the 4381 bush-
els owned and paid for by Fairficld & Weld, and perhaps for
which Cushman had receipts, and a part of the 2542 bushels
which F. & W. had received and overpaid for on the executory
contracts,

Amount delivered as above 14116; but mind, that Dole & Co.
had no right to give G-uld the 320 bushels, because Fairfield &
Weld had advanced him $91.98 more than enough to pay for
the corn,

‘There is some trick of Dole & Co. in this. It is not and can-
not be explained.

Deduct then Gould’s amount, 320
13,796

The amount delivered to I. V. Waterman is of the
same class with Gould’s, 229
13.567

Itis not honestly explained and cannot be. .
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‘Deduct this from the 14292 bushels and it would leave . 725
bushels unaccounted for.
Dole & Co. insist that the complainants shall lose the damaged
corn, 500 bushels. ‘

Loe0 0ty

Page 38 of evidenee shows that when Herford, Olmstead, and
‘Umlauf and Weltner got the 55_per cent., they were compelled
to take good and bad, while it is not disputed that Dole & Co.
took the good corn only. '

We think there opght to be a general average on poor or
worthless corn, where the parties are equally interested.

This statement shows that even allowing Dole & Co. every
kernel of corn they ever paid a cent for and deducting the bad
corn, there was enough to have filled Herford, Olmstead’s and
Umlauf’s and Weltner’s receipts in full.

‘The amounts outstanding are

"Herford, N RIS )
Olmstead, % 45 1390
Umlauf, 4 : ' 546

3065

:~_Abstract, page 24, (John Armour’s testimony) shows the price
of corn at the time the demand was made to be 45 or 46 cents
.per bushel. :

Jones’ report. Abstract, page 37.

There can be no question about the understanding of Fair
field & Weld with Dole & Co., that Dole & Co. only took the in-
terest of Fairfield & Weld, and that Dole & Co., as appears from
the evidence of Fairfield, and by the whole conduct of Dole &
Co., were to deliver the corn on all outstanding receipts of F. &
© “W. See Fairfield’s evidence, pages 24 and 25 of abstract.

Fairfield & Weld, at the time of.the assignment, never
dreamed that Dole & Co., or Cushman, True & Co. were going
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to-appropriate the corn by any means in their power to their
own use. Nor had they the least thought of robbing, or in-the
least manner aiding in cheating the bona fide depos1i;ors out
of then just rights.

We also think the evidence shows that Dole & Co., in the first
instance, and for a long time after the assignment, intended to
faithfully carry out the contract between them and TFairfield &
Weld, and deliver Olmstead et «l. their corn.

It is a fact that the complainants had not the slightest suspi-
cion that they would not get their gorn, until a few days before
this suit was commenced.

The complainants and Fairficld & Weld had acted in perfect
good faith, and if there is any trick in the business, it is in Dole’
& Co.’s not carrying out the arrangement in full with Fairfield &
Weld to deliver the corn on all dopg Jide receipts.

We thmk also, that Cushman & Co, had no right to replevy
the corn.

Dole & Co. were allowed their storage and a general average
struck as to damaged corn in fixing the amount of money -due
complainants and Umlauf,

If the decree is confirmed as to Olmstead and Herf(')rd,"we"
suspose it wili be as to Umlauf alse.

GRAY, AVERY & BUSHNELL.
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Supreme Court of Illinois.

'THIRD CRAND DIVISION.

APRIL TERM, A-. D. 1864.

CHARLES S. DOLE, JAMES °
H. DOLE, impleaded, &c.,

V8. -
JOHN D. OLMSTEAD, axp |
THOMAS HERFORD. J

BRIEF FOR APPELLANTS,
BY
LELaNp & BLANBHARD.

STATEMENT OF THE CASE,

Micaiah F. Fairfield and John D. G. Weld, two of the defts
~ below, were partners, by the firm name of Fairfield & ‘Weld,
engaged in the business of warehousemen, buying, selling and
storing grain, at Ottawa, Illinois. While engaged in such bu-
siness, they became indebted to appellants, (who were partners
in business at Chicago under the firm name of C. S. Dole & Co.,»
in about 89,000, for which they held the judgment notes of Fair-
field & Weld, and assigned same to one William Martin, De=
._cember 21st, 1859 )fartin caused judgment to be entered upon
said judgment rotes, in the Circuit Court of Cook county, and
on same day Martin assigned said judgments to appellants
Appellants caused execution to be issued upon said judgmenty

directed to the Sheriff of La Salle county, who received thé:
same December 22, 1859.
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That on the 21st: day of December, A. D. 1859, Fairfield &

Weld, to secure the payment of said mdebtednegs to C. S. Dole
& Co., assigned, transterred and delivered possession thereof
to Dole & Co. the corn then in the warehouse and corn cribs of
Fairfield & Weld; also certain corn contracts; which had been
entered into by Fairfield & Weld, with divers parties, for the
purchase of corn, upon some of which contracts Fairfield &
Weld had advaiiced money and received a portion of the corn.
* That said corn had been purchased by Fairfield & Weld, and
received in store from divers parties, and all mixed, mingled
and confused together, as is usual in the ordinary course of bu.
siness among warehousemen.

The following is a statement of the whole amount of corn
Fairfield & Weld had on hand and in store when the assign-
ment was made to C. S. Dole & Co., according to their book
“g.”  Amount owned by Fairfield & Weld, $4.381 30 80

Amount of corn received by Fairfield & Weld on contracts
partially performed, on which contract Fairfield & Weld had

advanced money :
; Am’t of corn Am’t

received. advanced.
b R.P.Harden, 119 20-80 $122.36
b R. Wilkinson, 83 40-80 37.81
b . Chandler, 15 50-80 54.80
b Charles Grube, 85 70-80
b Allen Grrlﬁm 126 45-80 84.00
b Samuel Mlllel‘, 20
b Fritz Torrom, 17 15-80 2.85
b Charlesleson, 25 50-80 26.90
b A. S Ca.lkms 23 60-80 90.72
b Franklin Reed 287 50-80 41.49
b John Tltus 400 45-80 102.40
b Fred Ghm 219 35-80 167.59
b E. Wyman, 300 35-80 64.50
b E. CGould, 320 20-80 - 91.98
b John Bm 91 10-80 30.00
b William ennett 100 40-80 140.69
b Marcug Jey, 138 5-80 63.02
b W.T. Dunavan, 103 50-80 35.00

Total am’t bo’t on contract, 6,923 30-80
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Amount of corn received on storage :

¢ Thomas Herford, 2,527 10-80

¢ J. D. Olmstead, 3,148 50-80

¢ J. R. Weltner, 439 50-80

¢ L. Umlauf, 1,231 30-80

¢ Henry Cavarly, 22 50-80

Total am’t received in store, 7,369‘ 10-80
Total, 14,292 10-80 bus.

(A form of the contracts referred to above and the assign-
ment thereof to Dole & Co., may be found on page 32 of the
Abstract.)

A At that time, Cushman, True & Co. held Fairfield & Well’s
receipt for about 7,000 bushels of corn.

Appellants delivered the corn actually in store when they
took possession, to the various parties holding receipts of Fair-
field & Weld, for corn stored with them, as per the following
statement, (Abstract, page 27):

Delivered to I. V. Waterman, on re-

ceipt of Fritz Town, 17 15-58 bushels.
Delivered to John Olmstead 1,750 40-58 &
i L Weltner, 250 «
N £ Umlauf, 685 «
2 € Hertord, 1,398 &«
T £ Weltner on rec’pt of Griffin, 126 45-58 «
« « « 1. C. Gould, 320 20-58  «

Total, . 4,547 20-58

Onthe /) day of /)4t A.D.1860, Cushman,

True & Co. replevied from the posses,sion 9f Sheriff Warner,

(who had on the 1/ day of /;2 .+ . levied on said

corn, by virtue of the execution aforesaid,) 7,000 bushels.

Appellants also delivered corn to other parties holding the
receipts of Fairfield & Weld, or which is the same thing, paid
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holders of receipts the money for the corn therein mentioned.
and took the corn themselves, instead of.delivering the corn to
the holders of the receipts. The following is a statement of
the names of holders of such receipts, and the respective

amounts thereof :

T. Reed, 287 50 bought by contract and cash,

N,'-S.;Deyo, 138 05 ¢« « & 143 <« -
Chas. Grobe, 85 70 « &« wl o«

A. T. Dunnavan, 103 50 &« “ « CoRmNC

B. Spencer, 20 “ % “ &

R. Williamson, 83 40 & “ “ « o ow

Total of the amounts, 718 55

Rec’t to John Titus, 400 45 bought by cash and contract.
W. Bennett, 100 40 6w« «
Charles Wilson, 28 50 “oow «

A. L. Caukiess, 23 60 ‘ contract.

Fred. Gliem, 9219 385 ¢ i “

John Bragg, 7 91 10 & « ¢

R. P. Hardin, 119 20 o ¢ and cash.
E. Heyman, 300 35 & « « Ty (7

S. Chandler, 75 50 o «“ @ et G

Total of above am’ts, 2,080 30
Sum total delivered and replevied, 15,127 bushels.

.'I‘here was but 13,576 bushels of corn in weight out, and about A
500 bushels of rotten corn, making 14,076 bushels of corn actu-
ally received by appellants from Fairfield & Wells, at the time
of assignment, |

June 9th, 1860, the complainants and defendants, Umlauf
and Weltner, made a demand of Doles & Co. for the balance of
their corn stored with Fairfield & Weld, and tendered them the
storage due thereon. The demand was not complied with.

Th_e"efm'e Olmstead and Herford instituted this chaneary pro-
e ding for the _purpose of adjusting their rights in the pre-
nuses.  In the meantime, the replivin suit of Cushman, True
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& Co. vs, Warner, was brought  to trial, and resulted in favor
of plaintiff, and judgment affirmed in Supreme Court.

Defendant, Umlaut, filed his cross bill, making all the parties
to the original bill defendants, and asking relief.

The case came on for hearing at the June Term, 1863, upon
the original bill. Sworn answers of appellants and other de-
fendant’s replications to answer Umlauf’s cross bill, and ans-
wers thereto, and proof' produced by the parties, and the cause

presented to the Court, in accordance with the foregoing
statement.

And a decree was rendered, that Olmstead recover of appel-
lants $599.31, and have execution.

Also, that Herford recover of appellants $486.91, and have
execution therefor. -

Also, that Umlauf recover of appellants $235.27, and have
execution therefor. -

ARGUMENT.

Appellants intheir arnswers, submit the following Proposition,
(Abstract, 11): a2 O

Are advised and beliexe that complainants have ample remedy
at law for all their alleged grisvances, and het the sqyme are not
cognizable . a court of equity. Pray the same advaniage us
though they had demurred. to said bill. '

" If the proposition be true, that complainants haye ample rem-
edy at law for all of their alleged, grievances,
standing in a cowrt of equity is an intrusion, and they should
be transferred to a court of ’l'l‘f'lw where t]xe};}‘w;\zrieyances can be

legitimately adjusted. el ficated

then their Present
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& Co. vs, Warner, was brought to trial, and resulted in favor
of plaintiff, and judgment affirmed in Supreme Court.

Defendant, Umlaut, filed his cross bill, making all the parties

to the original bill defendants, and asking relief.

The case came on for hearing at the June Term, 1863, upon
the original bill. Sworn answers of appellants and other de-
fendant’s replications to answer Umlauf’s cross bill, and ans-
wers thereto, and proof produced by the parties, and the cause
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The first question We present to the Court is: have the the
complainants ample remedy at law? The determination’ of this
anesbigy involves the understanding’of the real basis of this'
controversy- The cqntracts between complainant and Fairfield
& Weld, were seperate and ixldependent contracts, but substan-
tially the same. The Herford contract was as follows :

Orrawa, November 30, 1859.

‘Received in store of Thos. Herford, twenty-five hundred-
twenty-seven 10-80 bushels of ear corn for account of himself;,
at owner’s risk, 2527 10-80 bush., cents, stg, three cents
to June 15, 1860, if sold to us as ear corn, two cents added, if
sold to other parties, charges five cents and deliver fifty-eight
pounds shell corn.

Complainants agreed to pay storage upon the corn stored, and
Fairfield & Weld agreed to'deliver the corn upon the payment
of storage, or purchase the same at the option of complainants.
Now, if Fairfield & Weld refused or neglected to deliver the
corn gfeve demand and tender of storage, what is their liability?
They must respond in damages. In what Court must the ques-
tion of damages be judicated? A Court of law, of course. Had
Fairfield & Weld remained in statu guo, from the execution of
the contract, no lawyer would have thought of knocking at the
door of the chancellor for rélief, for the reason that there was
ample remedy at law by suit upon the contract.

Have Fairfield & Weld, by their own actions, changed or
modified their legal liability ? Not at all. The complainants, at
the commencement of this cause, had, and still have, ample
remedy at law by a suit for daniages upon their contracts. The
measure of damages being the market value of the corn at the
time the same ought to have been delivered, less the: price of
storage.

There is no allegation'in the bill of the insolvéncy of Eair-
field & Weld, nor any reason assigned why 2 judgment at law
could not be made available.

(Y
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~But it is contended on' the other
field & Weld, subsequent to the ex

tracts, transferred: their business, together with the corn they

had purchased for themselves and stored for other parties, in-

cluding complainants, being all mixed and confused together by

consent of all parties, to appellants : that their remedies have:*
thereby been enlarged, and they are now enabled to lay aside’
their, }'erlxedies, however ample they may be, and seek a redress’
for their grievances in a court of equity,

side, that inasmuch as Fair-
ecution of complainant’s con-

Upon what prineiple of equity jurisprudence complainants ar-
rive. at this conclusion, we are unable to conceive. It is no
more nor less than a ‘bill filed against the assignecs of Fairfield
& Weld, to recover from them the damages sustained by com-=
plainants in consequence of a non-performance by Fairtield &
Weld of their contract with complainants, i.l(li\'i(lllall.)', and not
for'the specific performance of said contract

A Court of Chancery does not, unless in a'very special case;
YO o s . » y o n .
sustain a' bill merely for the assessment ot damages for the
breach of an agreement.

Kempshall v. Stone, 5 Johnson Ch. R,, 193.
Hatch v. Cobb, 4 Johnson Ch. R., 559.

-It is hardly necessary to add, that it by agreement betwded"
Fairfield & Weld and Dole & Co., and the holders of the'’ grain’
receipts issued by Fairfield & Weld, Dole & Co. were substi-
tﬁfed for Jairfield & Weld, to deliver grain, the remedy by
action at law against Dole &'Co. would be” completed*and ade-
quate as it would have been against Fairfield & Wefd, if there
had been no such agreement. "

But if it be held that Fairfield & Weld, by their transfer to
appellants, created a legal liability against appella.nts,-and_j in
favor of complainants, of which equity has jurisdiction, what is
* the extent of that liability ¢ Are they bound to deliver to com-
plainants the full amount of corn stored, without reference to
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thé amount of ' corn received from Fairfield & Weld, or are they
bound to deliver to each storer his proper proportion of the
amount actually received from Fairfield and Weld? If appel-
lant’s possession of the corn was in the capuc‘ity of trustees, then
the complainante and others were the cestui que trust, and the
purposes of the trust were accomplished when appellants de-
livered to the cesté que trust the corn. Tn other words, appel-
lants were only bound (if at all) to account to complainants and,
ether parties in interest, to the extent of the amount of corn
actualy received by them of Fairfield & Weld.. Tt Fairfield &
Weld; at the time of the transfer to appellants, were unable to
specifically perform all their contracts tor the delivery of corn,
they were liable in a court of law only to respond in damages,
Now, if the transfer to appellants imposed upon them any legal
liability to complainants, it was only to account for the corn ac-
tually received, and in no event could they be made liable for
the deficiency. Equity, if' she entertained jurisdiction of the
subject matter at all, would not do the inequitable thing of com-
pelling appellants to pay the debts of Fairfield & Weld any
further than they had been furnished with the means to pay
such debts:

Now, if' our statement of the case be correet, appellants actu-
ally delivered before the commencement of this suit, to com-
plainants and others upon receipts of Fairfield & Weld, all the
corn actually received by them from Fairfield & Weld. The
amount of corn received by appellants from Fairfield & Weld
was about 14,000 bushels.

This appears first from the sworn answer of appellants, (oath
not waived,) (Abstract, page 10,) which is not disproved.

2d. It appears from the testimony of Samuel A. Judson,
who received the corn for appellants, and measured and ‘de.
livered the same, [ Abstract, 27, 28, 31.]

e says that there was weighed out of the three cribs (which
was all the corn there was,) (Abstract, 30,) 13,576 bushels, and
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there was about 500 ' '
14,076 bush eis. " } ],m.,s,l_lels of {'Ott'en corn, making m all, .

3d. It appears from the
Weld, (Abstract, 18,) which j

SwWorn answer of the defendant,
8 not disproved. -

B SPposts{iom I:?'Xhibit 4 A;”v (Abstract, 14, 15.)

5th. It appears fro

' om the testimony of defendant, Fairfield, ik
(Abstract, 32.) : ' fuds

6th. It appgars from the special master’s report, to whom -
the cause was referred, (Abstract, 87.) - e

In fact it is not a disputed point.

The corn so received was all delivered upon the receipt of
Fairfield & Weld." This appears first from the sworn answer of
appellants, (Abstract, 10:) f ' !

2d. From the testimony'of Judson, Abstract, 27, 28.
3d _From the master’s report, Abstract, 38.

Yet in a courto f equity, appellants, have been mulcted 'ir_\'
damages in the sum of $1,321.49, and the same apportioned
among the creditors of Fairfield & Weld. s s

. The Court credited appellants with the amount of corn de-
livered ‘to each of complainants, and Umlauf on Fairficld &
Weld’s contracts, and charged them with the balance, dssessed
the value 'f',hérebf, ‘and decreed that appellants shoulld pay t'l:i*
same.

Now, what tas the basis of this decree agfminst appel‘l:.tht:s.
after they had actually delivered the corn received :py ﬂfe-m’ in
manner afoersaid 2 Why, appellants, when cerFam receipts,
si]bstantially like ‘complainant’s, were presented instead of de-
livering corn on the receipts, paid the money due thereon and
took the corn, amounting in all to 2,080 b“5119153 (Abstract, 27,
98) 116 contended that appellants hadno right to use the
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have, retained: 3t and delivered fo ComPlalnants
on theu I'CCC}P(’» The fOllnd').ﬁOIl for “this propo:utllon is, that
money had been ¢ advanced.on the receipts by Tairfield & Wel d
at the time they were a%wned to appellants, and that complam-
ants had an equity 1 in the money so advanced. Suppose the
o be true, still appellants had an eqmtable interest
in the corn tor the money they advanced thereon, and these
equities cert: ainly were not adjusted in the decree, but the pro-

osition is too weak for argument. 2,080 bushels of corn were
not worth $1, 3‘)1 49, at ﬂmt time.

corn, but should

pl opomhon t

If is alle(red in the bxll that appellqnts took it upon them-
selves to deliver corn upon I“mhcld & Weld’s lecelpts (Ab-

stract, 3. )"

4%
ot AL Al T § m\ ol

The ‘mswel . of r11)pcllants, upon oath, contmnsa denial of
ﬂn% a‘llomhon, in the tollowmg words ;

Deny that they ever agreed with I airfield & Weld to deliver
to the complamants any corn, or agreed in any respect to per-
form that part of compl'unant’s corn contract, which was to be
pelio;med bv Tairfield & Weld, and deny that they were to de-
hvex .corn, or talx(, care of all gr ain recexpts then issued by

[‘al rﬁeld & Weld

Complam'mtb having called for the answer, of appellants,
unde1 oath, this denial must be dlsproved by the testimony of
two w1tnesses or its eqmvalent The testimony utterly failsin
tlua pmtlcuLn The only tesnmon) that negatlves the demal
is the testunony of Fairfield, of the firm of Fairfield & Weld,
ong of the defendants, who was directly interested in having
their contracts filled by appellants. He swears that the assign-
ment to appellants was to secure thepayment of their indebledness
%0 them, and says, my idea at the time was, that they would de-
liver corn on all our: receipts, . ¥ ¥ * %l e
\Abstlact paoe 25.) T3 b ‘ oo :

The tair consnu(,tmn of this 1anguao'e is, that Dole & Co

-
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should deliver the corn oy their receipts, if there was corn
enough to fill the receipts. '

This was all the direct evidence that tends to disprove said
allegations in the answer. There are no corroborating circum-
stances, except that appellants did apportion and deliver to
those holding Fairfield & Weld’s receipts, all the corn received
from them. If this factis deemed corroborating circumstances,
we insist that it is not equivalent to the testimony of a witness,
swearing directly upon the point, and only tends to show that
they agreed to deliver the corn actually received, which they
ask did. 'We a reversal of this decree and dismissal of the bill.

LELAND & BLANCHARD,
For Appellants-
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Bill filed June 28, 1860, by which appellees represented,

That on Nov. 13, 1859, at Ottawa, Micaiah F. Fairfield, and John

D. G. Weld were partners, by name of Fairfield & Weld, in the business
of warehousemen and dealing in grain.

Olmstead agreed with Fairfield & Weld to store corn with them, as
the same should be delivered from day to day in their warehouse and
cribs, and return the same to Olmstead on or before the 15th day of
June, A. D. 1860, at the rate of fifty-eight pounds per bushel of shelled
corn, a good merchantable article, Fairfield & Weld reserving the privi-

lege of rejecting any corn that was not of such quality as they wished to
store.

Olmstead to pay five cents per bushel for storage for shelled corn, and
three cents for ear corn. .
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That about said time, said Thomas Herford made substantially the
same contract with Fairfield & Weld.

That said Olmstead signed a contract in the books of said Fairfield &
Weld.

Olmstead, in pursuance of said agreement, delivered to Fairfield &
Weld 3,0834% bushels of ear corn, between the making of said contract
January 1, 1860.

Herford, between the same times, delivered to said Fairficld & Weld
2,527} bushels of ear corn, and received a warehouse receipt, in the
following form :

Ottawa, November 30, 1859.

Received in store of Thos. Herford, twenty-five hundred twenty-
seven 13 bushels of ear corn for account of himself, at owner’s risk,
252738 bush., ——— cents, stg, three cents to June 15, 1860, if sold to
us as ear corn, two cents added, if sold to other parties, charges five
cents and deliver fifty-eight pounds shell corn.

FAIRFIELD & WELD.

Olmstead bought corn in streets, which was taken directly to Fairfield
& Weld’s warehouse. They issued receipts for such corn as received of'
the person who delivered the same for acconnt of said Olmstead, except
one receipt, still held by Olmstead, which reads, received ot said Olm-
stead, for account of himself. Said receipts are signed by Fairtield &
Weld, by their agent, one Haight, name unknown.

Ierford has reccived on his said receipt, 1,398 bushels of corn, at
fifty-eight pounds per bushel, and is entitled to receive thereon, 1,129
bushels, at fifty-eight pounds per bushel.

Olmstead holds receipts for about 1,390 bushels, balance of what he
stored.

The corn received by complainants was badly damaged, not merchant-
able, received under protest, June 15, 1860.

June 15, 1860, tendered to Ifairfield & Weld all charges for storage—
demanded—corn refused.

About March 1,1860, Charles S. Dole and John H. Dole, partners, of the
name of C. S. Dole & Co., claimed to be creditors of Fairfield & Weld,
who made a pretended assignment to C. S. Dole & Co., of all their goods
and chattels and real estate, (to secure them). Complainants unac-
quainted with particolar nature of transaction between them.

That the time aforesaid, Fairchild & Weld delivered possession of

their warchouse, corn-cribs and appurtenances, to said C. S. Dole & Co.,
among which was the corn of complainants atoresaid.
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That complainants are informed and believe, that when C. S. Dole &
Co. received said property, they agreed with Fairfield & Weld to deliver
to complainants their corn, and in every respect to perform that part
of said corn contract to be performed by Fairchild & Weld, so far as
the same was not then performed, and that Dole & Co. was to deliver
corn on, and take care of all grain receipts then issued by Fairchild &

Weld.

Are informed and believe that Dole & Co. received the books of said
Fairfield & Weld, in which all their grain transactions were kept. Dole
& Co. then knew that complainants had above amounts of corn in store,
and well knew from representations of Fairfield & Weld and said books,
all about what amount of corn was held in store by Fairfield & Weld,
and for what persons the same was held.

That when Dole & Co. took possession, there was delivered to them

corn enough to take up all bona fide grain receipts then issued by Fair-
field & Weld. '

That Dole & Co. too it upon themselves to deliver such corn held in
store by Fairfield & Weld, and the amounts above mentioned was de-
livered to complainants by Dole & Co., and complainants paid storage
thereon. About June 15, 1860, demanded balance due, and tendered
Dole & Co. the storage due on such balance, as per said contract and re-
ceipts, and Dole & Co. refused to deliver the same.

That during the time complainants were storing corn with Fair-
field & Weld, that many persons, including Fairficld & Weld, were buy-
ing corn upon the streets. That by common consent and understanding
between all persons dealing with Fairfield & Weld, and storing corn
with them, the corn of complainants, said Fairfield & Weld, and others,
was mixed, mingled and confused together in the same cribs, so it was
impossible to distinguish one person’s corn from another. Dole & Co.
well knew the fact when they took possession.

That they are informed and believe, John Weltner, Lewis Umlauf 5
Fairfield & Weld, C. S. Dole & Co., and William H. W. Cushman,
William M. True, Isaac V. Waterman, partners in name of Cushman,

True & Co., who have, or pretend to have, an interest in the corn so
stored and mixed, as aforesaid.

That they are informed and believe, that said Weltner now holds Fair-
field & Weld’s receipt for about one hundred and fifty bushels of corn.
Umlauf holds like receipts for about four hundred bushels, all stored as

atoresaid, and received by Dole & Co., as aforesaid. Don’t know what

amount Fairfield & Weld, Dole & Co., and Cushman, True & Co., have
stored and mixed as aforesaid.
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That Cushman, True & Co. are not, nor were they previous to the de-
livery of said property to Dole & Co., dealers in grain. Allege upon
information and belief, that if Fairfield & Weld ever issued any grain or
warehouse receipts to them, it was done as security, or collateral secu-
rity for a loan of money. That when any such receipts were issued,
Fairfield & Weld did not have in store of their own corn, the amount of
corn for which said Cushman, True & Co. pretend to have the receipts of
Fairfield & Weld ; that such receipts were illegally and fraudulently
issued, and said Cushman, True & Co. knew the fact so to be.

That Cushman, True & Co. have replevied about 7,000 bushels of corn
out of one of said ecribs, from the pretended possession of one Francis
Warner, sheriff' of said county, claiming to hold the same by virtue of
an execation in favor of Dole & Co. w»s. Fairfield & Weld, which re-
plevin suit is undetermined. Cushman, True & Co. have sold the corn,
so replevied, for about §3,500.

Corn was replevied from ecribs, in which a large part of complainants’
corn was stored and mixed, as aforesaid, which fact Cushman, True &
Co. well knew.

Cushman, True & Co. pretend to own some 7,000 bushels of corn, by
virtue of a warehouse receipt, issued by Fairtield & Weld, but if they
have such receipt, it is the one issued under the circumstances, and for
the purpose hereinbefore mentioned, and Fairfield & Weld could not
thereby confer any rights upon Cushman, True & Co, as to the corn
stored by complainants.

Impossible to state the exact relations between C. S. Dole & Co. and
Tairfield & Weld, and between Fairficld & Weld and Cushman, True
& Co.

At the time TFairfield & Weld gave Dole & Co. possession, as afore-
said, complainants and said John Weltner, Lewis Umlauf, Fairfield &
Weld, Cushman, True & Co., (if they had bona fide warehouse receipt),
were the owners of all the corn stored in the warehouse and cribs of Fair-
field & Weld, as tenants in common, in proportion to the amount each
had stored therein ; that no other persons have any interest in such
property, as tenants in common.

C. 8. Dole & Co. were trustees for the several true owners of said corn.

There is attached to said warehouse three corn cribs, containing a large
amount of corn. Dole & Co. claim to own all of two cribs, and said
True & Waterman claim to own all the balance.

Dole & Co. now pretend there is a shor

Jo! tage of corn received from
Fairfield & Weld, of about 3,000 bushels,

and that there are warehouse
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receipts owned by the parties before set forth, issued by TFairfield &
Weld, between about the first of November, 1859, and January, 1860,
for about 8,000 bushels more than there is in store.

That if there is such shortage, Dole & Co., or Cushman, True & Co.,
have used that much more than they were entitled to.

That the corn received by complainant, as aforesaid, was not good
merchantable corn, but was very much injured.

That the corn taken by Cushman, True & Co., was a good merchanta-
ble article ; that the same was damaged throngh the negligence and
carelessness of Dole & Co., or Fairfield & Weld.

The value of Olmstead’s corn, not delivered, was about $700, on the
15th of June, 1860, and Hertord’s, not delivered, about $550.

Complainants believe that Dole & Co. have shelled about 1,500 bushels
of corn in the third erib from Madison street on said premises, and have
stored the same in the south-east corner bin in John Armour’s warehouse,

near said premises; that the corn in said bin is composed of corn in
common, as atoresaid.

John Weltner, Lewis Umlauf, Micaiah F. Fairfield, John D. G. Weld,
Charles S. Dole, John H. Dole, William H. W. Cushman, William M.
True, and Isaac V. Waterman, to answer under oath.

That said Fairfield & Weld jointly or severally discover what amount
of corn they had in store in said warehouse and cribs at the time Dole
& Co. took possession, and the owners thereof; how much they owned
themselves; what manner of assignment they made to said C. S. Dole &
Co.; and whether or not said Dole & Co. were to deliver corn on their
warehouse receipts, and take care of the same.

‘Whether there was not, at the time Dole & Co. took possession, suffi-

cient corn in their warehouse and cribs to satisfy all their bong Jide ware-
house receipts for corn.

Whether they issued any receipts to Cushman, True & Co., between
the time complainants began storing and the time they delivered

possession to Dole & Co., and if at the time they issued the same they
had corn to fill the receipts.

That said Cushman, True & Co. may discover if their warehouse re-
ceipts were not given as security for a loan of money, and if they did

not know when they took such receipt, that Fairfield & Weld had not
corn to fill the same, and never had; and what interest they, or either
of them, now have in the corn in said warehouso and cribs.
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What amount of money they have realized from the corn replevied by

them, as aforesaid ; and what amount of money they loaned Fairfield &
Weld on such receipts.

That said C. S. Dole & Co. may jointly and severally produce their books
in which are kept the accounts concerning the corn of Fairfield & Weld;
—what amount of corn they received from Fairfield & Weld is still in
their possession.

Prays for an account of the corn by all the parties aforesaid.

That it any of said parties have wrongfully appropriated more than
they were legally entitled to, and converted the same into money, that

they be compelled to pay the surplus in money, for the benefit of those
who have not received their share.

That a general average may be taken and made of all shrinkage, and
for damaged corn ; that a receiver be appointed.

Prayer for general relief.
Bill verified by the affidavit of said Olmstead.
Answer of Charles S. and James H. Dole, filed November 24, 1860.

They are informed and believe, that about November 18, 1859, Fair-
field & Weld were partners at Ottawa, carrying on the business of ware-
housemen and dealers in grain; had been for a long time previous, and
continued thereatter.

Admit that said Olmstead made an agreement with Fairfield & Weld
in relation to the storage of corn, a memorandum of which was made in
the books of Iairfield & Weld, but defendants have not seen the same,
and are unacquainted with the details thereof.

Deny that by said agreement it was provided that Fairfield & Weld
should deliver back to said Olmstead the same corn received from Olm-
stead, nor a good merchantable article of corn.

Admit that said Thomas Ierford made an agreement with Fairfield &

Weld in relation to the storage of corn, but do not know the terms of
said agreement.

Admit that Olmstead delivered, from the time of making such agree-
ment, to January 1, 1860, about 3,148 30 bushels of corn. And that said
Herford, during the same time delivered about 2,027 18 bushels of ear
corn; that Fairfield & Weld received such corn as warehousemen, and

gave Merford a receipt for his, of which Exhibit ¢ A,” on page 19
of Record, is a copy.
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Admit that Olmstead bought his corn in the manner alleged in the

bill, and Fairfield & Weld issued receipts therefor, in substance as al-
leged in said Dill.

Admit that Herford received on his receipt 1,398 bushels of corn, at
fifty-eight pounds per bushel ; that he is further entitled to receive there
on, 1,129 bushels, at fifty-eight pounds per bushel, and Olmstead has re-
ceived about 1,750, and is entitled to receive about 1,390 bushels.

Adumit that the corn received by said Olmstead and Herford was some-
what damaged, and would not be called a merchantable article, but it
was of the same quality of that replevied by Cushman, True & Co.
Deny that said corn was delivered to Olmstead and Herford upon any
conditions whatever, though they protested against its inferior quality.
Deny that Olmstead and Herford offered and tendered to Fairfield &
Weld all charges for storage on said corn, as alleged in said bill.

Admit upon information and belief, that they demanded said corn of
said Fairfield & Weld, who replied to the demand that said corn had

been taken from them, as they supposed, legally, and that therefore they
could not deliver it.

Admit that about March 1, 1860, defendants were, and had been for a
loug time partners, under the name of C. S. Dole & Co., and had been
for a long time creditors of Fairfield & Weld to a large amount ; that to
secure the same, Fairfield & Weld made a transfer and assignment to
defendants of divers goods and chattels and other interests, but deny that
Fairfield & Weld pretended that they assigned to defendants all their
goods, chattels and real estate.

Admit that Fairfield & Weld delivered to them possession of their
warehouse and corn cribs. Are informed and believe, that among the
property so delivered to defendants was some corn which the complain-

ants had previously delivered to Fairfield & Weld, viz., about December
91, 1859.

Deny that they ever agreed with Fairfield & Weld to deliver to the
complainants any corn, or agreed in any respect to perform that part of

complainant’s corn contract, which was to be performed by Fairfield &
Weld, and deny that they were to deliver corn

, or take care of all grain
receipts then issued by Fairfield & Weld.
Did not receive the books of Fairfield & Weld, except in so far as

they received possession of the office in which the books of accounts
were kept.

Did not know what, if any, amount of corn complainants had in store
when they took possession, or that they then knew from the representa-
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tions of said Fairfield & Weld, and from said books, all about what, if
any, amount of corn was held in store by said Fairfield & Weld, and for
what purpose the same was held. Admit that they had access to the
books of Fairfield & Weld, and inspected the accounts of their grain
transaction with the complainants and others, and became acquainted
with the amounts of corn shown by said books to have been received by
Fairfield & Weld fromn complainants and others. :

Admit upon information and belief, that when they took possession of
the property transterred to them, as aforesaid, they received an amount
of corn which was probably nearly equal to the amount called for by all
the bona fide corn receipts then outstanding against Fairfield & Weld, this
belief being based upon the opinion and condition that the receipts held
by Cushman, True & Co. were not all bona fide.

Deny that agreed to deliver any of the corn so received by theun,
but admit that they did voluntarily deliver to complainants, the several
amounts received by complainants, as alleged in the bill, and received
from complainants the charges and storage thereon. And admit that,
about June 15, 1860, complainants demanded of defendants certain
amounts of corn, and offered defendants certain sums of money, equal to
the amount of charges and storage thereon, according to their said con-
tracts and receipts from Fairfield & Weld, defendants declined to deliver
any more than they did deliver.

Admit that when complainants were buying corn and storing, as afore-
said, divers and many persons, and also Fairfield & Weld, were buying
corn in the streets, and that by common consent and understanding
between all persons dealing with said Fairfield & Weld, the corn deliv-
ered by complainants and others, and the corn of Fairfield & Weld,
was mixed, mingled and confused together in the same cribs, so that
it was impossible to distinguish between them, and defendants believed
such to be the fact when they took possession.

Admit on information and belief, that no persons pretend to have any
interest in the corn, except John Weltner, Lewis Umlauf, Fairfield
& Weld, these detendants, and Cushman, True & Co.

Admit that John Weltner holds receipt for 189 bushels and 50 pounds,
and that Lewis Umlauf holds receipt for 546 bushels and 30 pounds.

Admit that Cushman, True & Co. have never been dealers in grain.
If Fairfield & Weld issued grain receipt to them after November 1,
1859, it was either security or collateral security for a loan of money.

When such receipts were issued, Fairfield & Weld did not claim to have

in store corn of their own for the amount which said Cushman, True &
Co. now pretend to have the receipts of said Fairfield & Weld, and such
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receipts were illegally issued, in so far as they call for more corn than
Fairfield & Weld actually owned.

Admit that Cushman, True & Co. replevied about 7,000 bushels of
corn out of one of said cribs, from the possession of Francis Warner, then
sheriff’ of said county, claiming to hold the same by virtue of an execu-
tion in favor of these defendants against Fairfield & Weld. That Cush-
man, True & Co. have sold the corn so replevied, for about $3,500;
that said replevin suit is now pending in this court, and that said corn
was replevied from the same cribs in which a portion of the corn deliv-
ered by complainants had been placed and mixed, as aforesaid.

Admit upon information and belief, that said Cushman, True & Co.
pretend to own said 7,000 bushels of corn, by virtue of a warehouse
receipt, issued by eaid Fairfield & Weld, which pretended receipts were
issued under the circumstances and for the purpose in said bill men-
tioned.

Deny that said Fairfield & Weld, these defendants, Cushman, True &
Co., Weltner, Umlauf, the complainants and others, were the owners of all
the corn stored in the warehouse and eribs, as tenants in common, in
proportion to the amount that each had delivered.

Deny upon information, belief and advice, that when they took
possession of said corn, they incurred a liability as trustees thereof, for
any one.

Admit that at the time of filing complainants’ bill, there wera
attached to, or near said warehouse, three corn eribs, containing a large
amount of corn that these defendants claimed to own, and now claim.
that they owned all the corn in two of them ; that said Isaac V. Water-
man and some other person claimed to own the balance, as alleged in
said bill.

Admit that the corn which came into their possession from Fairfield
& Weld, was less than the amount named in the warehouse receipts
issued by Fairfield & Weld, between November 1, 1859, and January
1, 1860, including Cushman, True & Co., as aforesaid, by about 3,000
bushels, but deny that they have used or appropriated any more of said
corn than they were entitled to, while they admit that Cushman, True
& Co. were not entitled to the corn which they replevied.

Deny, on information and belief, that any of the corn was injured by
their negligence or carelessness.

Admit and allege that on June 13, 1860, the amount of corn claimed
by Olmstead from Fairfield & Weld was worth about $630, and the

amount go claimed by said Herford was worth about $508 and no more.
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Admit that when bill was filed they had shelled about 1,500 bushels
of cornin the third crib, from Madison street, and had stored the same
as alleged in bill, but deny that the corn in said erib was composed of
corn held in common with any person or persons.

That upon information and belief, the amount of corn that came into
their possession from Fairfield & Weld was about 13,256 bushels, and
that they have delivered and disposed of the same as follows, viz. :

Upon divers corn receipts issued by Fairfield & Weld to farmers and
others, 2,172 bushels and twenty-nine pounds.

To Thomas Herford, 1,398 bushels.

To Lewis Umlauf, 685 bushels.

To John Weltner, 250 bushels.

To John D. Olmstead, 1,750 bushels forty pounds.

Amount brought over, 6,256.11
Cushman, True & Co. replevied from sheriff, 7,000.00
13,256.11

The corn delivered Herford, Umlauf and Weltner, was upon the pre-
sentation of receipts which had been issned to them by Fairfield & Weld.

That they have in their possession, ready to be produced when the
court shall direct, their books, in which are kept the accounts concerning
the corn received by them from Fairfield & Weld.

That upon information and belief, that when complainants delivered
corn to Fairfield & Weld as aforesaid, and permitted the same to be
mixed, mingled and confused together with the other corn as aforesaid,
8o that it could not be distingunished or separated therefrom, the corn so
delivered by complainants ceased to be the property of the complain-
ants, and they parted with and lost all their right and title to the same,
and the same became the property of Fairfield & Weld.

That when defendants received possession of said property from Fair-
field & Weld, which was about December 21, 1859, Fairfield & Weld
were indebted to defendants in about the sum of $10,000, and said Fair-
field & Weld transferred and assigned to defendants divers of their book
accounts, contracts for grain, with divers goods and chattels and other

interest in real and personal estate, as collateral security upon said
indebtedness.

That about December 21, 1859, they held judgment notes of said
Fairfield & Weld for the sum of about $9,000; that on said day
defendants indorsed said notes to one William Martin, who caused a
judgment to be entered in his favor against Fairfield & Weld upon said
notes in the Circuit Court of Cook county, for about $9,000; that
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Martin on the same day assigned said judgments to these defendants
That execution, bearing date on said day, was duly issued upon said

judgment, directed to the sheriff of La Salle county, who received the same
December 22, 1859.

On March 9, 1860, by direction of defendants, said sheriff levied said
execution npon all the corn then in the warehouse and cribs aforesaid,
and all the interest of said Fairfield & Weld therein, and took said corn
into his, the-said sheriff’s, possession. That on March 17, 1860, Cushman,
True & Co. replevied 7,000 bushels of said corn from the possession of
the sheriff.

April 9, 1860, said sheriff sold all of said corn not replevied as afore-
said, at public sale, upon due notice given, to these defendants, they being
the highest bidders therefor, by means whereof the title to all the
property so sold, became vested in these defendants.

Are advised and believe that complainants have ample remedy at law
Jor all their alleged greivances, and that the same are not cognizable in a

court of equity. Pray the same advantage as though they had demurred
to said bill.

Deny all combining and confederating together.
Answer verified by affidavit of both defendants.
John D. Weld filed his answer November 24, 1860.

Admits that he and Fairfield were partners on the 13th day of
November, 1859, and doing business as alleged in said bill.

Admits that said Olmstead made an agreement with Fairfield & Weld
to store corn for said Olmstead, as the same should be delivered from
day to day, in their warehouse and cribs. Denies that they were to
deliver back the same corn stored. That the corn stored by said Olm-

stead was mixed with the corn of other persons stored with Fairfield &
Weld.

Olmstead, at the time of making such agreement, knew it to be the
custom of Fairfield & Weld and warehousemen generally, to mix the
corn of different persons storing with them.

Avers the agreement to be that Fairfield & Weld were to deliver to
Olmstead on or before June 15, 1860, out of the cornso stored and mixed,
fifty-eight pounds of shelled corn for each and every eighty pounds of
ear corn stored by them for said Olmstead. ;

Denies that it was a part of said agreement that they were to deliver
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a good erchantable article, but is informed and believes that the coril
was to be stored at said Olmstead’s risk.

Denies that it was a part of said agreement that Fairfield & Weld
were to have the privilege of rejecting if it was not of such quality as
they wished to store, but is informed and believes that Fairfield &
Weld were bound to store such corn as said Olmstead’s buyers should
send to them. It appearsfrom the contract signed by Olmstead in the
books of Fairfield & Weld, that Olmstead was to pay three cents per
bushel for storing said corn, if sold to Fairfield & Weld in the ear, and
five cents for storage and shelling if delivered to Olmstead.

Admits that Thomas Herford agreed with Fairfield & Weld to store
corn with them; but denies making such agreement as sct forth in

the bill.

Is informed and believes that the agreement with Herford was the
same in substance as with Olmstead.

It appears from the books of Fairfield & Weld that Olmstead delivered
under his agreement 3,148 £2 bushels, up to about January 1, 1860.

And that Herford delivered in pursuance of his agreement 2,527 12
bushels of ear corn.

Neither admits nor denies that Olmstead & Herford received receipts
for their corn as stated in bill.

It appears from the book of Fairfield & Weld—delivered to C. 8. Dole
& Co.—that Dole & Co., about June 16, 1860, delivered to Olmstead,
from the cribs of Fairfield & Weld, 1,75042 bushels of corn on said con-
tract; and to Herford about 1,398 bushels of shelled corn, at fifty-eight
pounds per bushel. '

Denies that Olmstead or Herford ever made to Fairfield & Weld a
legal tender of all charges for storage, but is informed and believes that
in June, 1860, Olmstead & Herford tendered to Fairfield currency to pay
said storage, which Fairfield declined to receive, and referred said Olm-
stead & IHerford to the agent of Dole & Co., who then held possession of
the corn.

Is informed and believes that during the last of November and 1st of
December, 1859, Fairfield did, in the name of Fairfield & Weld, issue
grain or warchouse receipts for some 7,000 bushels of corn to Cushman,
True & Co., as collateral security for a loan of money from Cushman,
True & Co. Denies that said grain receipts were frandulently issued for
grain which Fairfield & Weld were not the owners; is informed and
believes that said receipts were issued for corn then owned by Fairfield
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in store at their warechouse and cribs, (see items marked “a” in exhibit
“A” attached to this answer and made part thereot)) (page of record
54), and 2,542 bushels of corn which Fairfield & Weld had bought on
divers contracts made by Fairfield & Weld with different persons, on
which contracts Fairfield & Weld had advanced money, and which con-
tracts but part of the corn due had been delivered, (which more fully
appears by reference to the items marked “b” in said exhibit) (vide
record 54), and about 1,500 or 2,000 bushels of corn which Fairfield &
Weld had bought and paid for and not then delivered, but a part was
afterwards received on said contracts by said Dole & Co.

Is informed and believes that Cushman, True & Co. gave to Fairfield
& Weld receipts showing that said grain receipts were received by said
Cushman, True & Co. as a collateral security for a loan of money to
Fairfield & Weld, and that said Fairfield delivered said receipts to
Dole & Co.

Is informed and believes that about December 23, 1859, Fuirfield &
Weld being indebted to Dole & Co. in a large amount, to secure the pay-
ment thereof, Fairfield assigned and delivered to Dole & Co. all their
notes and accounts and contracts for grain then belonging to Fairfield &
Weld, with all the interest Fairfield & Weld had in and to the corn and
other grain then being in the warehouse and eribs of Fairfield & Weld,
and delivered the warehouse, cribs, accounts and grain books of Fairfield

& Weld to Dole & Co.

"Is informed and believes that Dole and Co. took said corn and grain
receipts with notice of and subject to all rights of other persons therein,
and subject to said receipts issued to Cushman, True and Co. ; says upon
information and belief, that when said assignment was made to Dole &
Co., they, Dole & Co., agreed with Fairfield to perform all the contracts
so assigned to them by Fairfield & Weld, in the same manner and to
the same extent that said Fairfield & Weld would have had to perform
them if said assignment had not been made.

Further informed and believes that Dole & Co. were to take care of
all grain which had been stored with Fairfield & Weld, and deliver
corn back to the persons storing such corn, according to the terms of the
contract which said persons had made with said Fairfield & Weld.

Informed and believes that there was in store in the warehouse eribs
of Fairfield & Weld, on December 23,1859, when the same was assigned
and delivered to Dole & Co., 14,292 19 bushels of corn, as will appear
by said exhibit A, (vide record 54) and of this amount 6,923 38 bushels
belonged to Fairfield & Weld, in the manner stated by the items marked
“a” and “b” in said exhibit «A,” subject to grain receipts issued to
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14,292 42 bushels, was corn which had been stored with Fairfield & Weld
by the persons named in and in the manner stated by the items marked
“c” in said exhibit ¢ A.”

Does not know whether the corn delivered by Dole & Co. to Olmstead
& Herford was demanded or not. Informed and believes that the corn
delivered to Dole & Co., December 23, 1859, was not damaged, bnt was
in as good condition as when received for storage. That the corn deliv-
ered to Fairfield & Weld by Olmstead & Herford for storage, was not,
when delivered, a No. one merchantable article. '

Denies the value of Olmstead’s corn not delivered June 15, 1860, was

§700—and the value of Herford’s corn not delivered at that time was

53 not $500, but is informed and believes that the market value of corn at
that time was about thirty cents per bushel.

Defendant was absent from Ottawa from the 1st to the 26th of Decem-
ber, 1859.

Supposes a levy was made by Dole & Co. on said corn, as stated in
bill ; also, that a replevin suit was commenced by Cushman, True & Co.
vs. Dole & Co.

That Fairfield & Weld are not liable to Olmstead & Herford on their
contracts, but C. S. Dole & Co. have assumed all liability thereon.

54 Verified by affidavit.
EXHIBIT A.

Statement of whole amount of corn Fairfield & Weld had on hand
and in store on the 23rd day of December, 1859.

“g% Amount owned by Fairfield & Weld, . 4,381 30 80

Amount of corn received by Fairfield & Weld on contracts partially
performed, on which contract Fairfield & ‘Weld had advanced money :

Am’t of corn Am't
received. advanced.

b R. P. Harden, 119 20-80 $122.36
b R. Wilkinson, 83 40-80 37.81
b S. Chandler, 75 50-80 54.80
b Charles Grube, 85 70-80

b Allen Griffin, 126 45-80 84.00
b Samuel Miller, 20

b Fritz Torrom, 17 15-80 2.85
b OCharles Wilson, 25 50-80 26.90
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b A.S. Calkins, 23 60-80 90.72
b TFranklin Reed, 287 50-80 41.49
b John Titus, 400 45-80 102.40
b Fred Glim, ; 219 35-80 167.59
b E. Wyman, 300 35-80 64.50
b E. C. Gould, 320 20-80 91.98
b John Bragg, 91 10-80 30.00
b  William Bennett, 100 40-80 140.69
b Marcus Jey, 138 5-80 63.02
b W.F. Dunavan, 103 50-80 35.00

Total am’t bought on contract, 6,923 30-80

Amount of corn received in storage :

¢ Thomas Herford, 2,527 10-80

¢ J.D. Olmstead, 3,148 50-80

¢ J. R. Weltner, 439 50-80

¢ L. Umlanf, 1,231 30-80

¢ Henry Cavarly, 22 50-80

Total am’t received in store, 7,369 10-80
Total, 14,292 10-80 bush.

Answer of Cushman, True & Co.
Fairfield & Weld were partners, ete.

Have no knowledge of the contract between TFairfield & Weld and
Olmstead & Herford.

Have no information or knowledge abont the corn transaction between
Fairfield & Weld and Olmstead & Herford.

Are informed that about March 1, 1860, Dole & Co. claimed to be
creditors of Fairfield & Weld to a large amount; that Fairfield & Weld
pretended to secure the same by making an assignment to them of their
goods and chattels and estate.

Admit that if complainants had corn stored with TFairfield & Weld,
they delivered it to Dole & Co. ; do not know what Dole & Co. agreed to
do with the same, or whether they received the books of Fairfield &
Weld, or whether Dole & Co. knew the amount of corn held by Fairfield
& Weld for complainants or other persons.

About the 20th of November, 1859, these defendants made an agree-
ment with Fairfield & Weld, to advance them money from time to time
to purchase corn for these defendants, which corn, when purchased, was
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to be the corn of these defendants, subject to their order, and to be shipped
and sold by the defendants, and svas to be stored for these defendants
until they should ship the same. These defendants did furnish to the
said Fairfield & Weld $5,384.50, with which Fairfield & Weld did pur-
chase corn in pursnance of said agreement to the amount of 11,550
bushels, and received the same in store for these defendants. Said corn
was purchased on the street day by day between November 20, 1859,
and January 1, 1860, and received in store from wagons as purchased,
1,550 bushels in Morris, 2,000 bushels in Utica, and 8,000 bushels in
Ottawa.

On November 23, 1859, and divers other days thereafter, prior to Jan-
uary 1, 1860, Fairfield & Weld delivered to these defendants, warehouse
receipts for 10,000 bushels of corn stored in Utica and Ottawa, which had
been purchased by Tairfield & Weld for these defendants, under the
agreement aforesaid, and was then actually held in store for these de-
fendants, as they are advised and believe.

That it was understood between these defendants and Fairfield &
‘Weld, that the corn so purchased for these defendants should not be
mixed with the corn of any other person, and it never was so mixed, with
the assent or knowledge of these defendants.

That March 1, 1860, upon demand of these defendants, Fairfield &
Weld delivered to themr at Utica and Ottawa, about 10,000 bushels of
corn, purchased by Fairfield & Weld for these defendants, as aforesaid ;
and that said corn was never delivered to Dole & Co. by Fairfield &
Weld.

Do not know whether complainants and other persons had corn in store
with Fairfield & Weld, that was mixed and delivered to Dole & Co.

That the corn so delivered to these defendants was levied upon by
Warner, as sheriff, as the property of Fairfield & Weld, to satisfy an ex-
ecution in favor of Dole & Co., and thereupon the defendants replevied
about 7,244 bushels at Ottawa, and 1,250 bushels at Utica, and sold the
same_for the gross sum of $4,415.90.

Deny that the receipts were illegally and fraudulently issued to them
by Fairfield & Weld.

Had no notice that the corn so replevied by them was taken from the
crib in which complainants’ corn was stored.

That the corn purchased by Fairfield & Weld, for these defendants,
was upon the following agreement: First, that the money to purchase
the same was to be furnished by said defendants, and the corn, as fast as
purchased, should become the property of these respondents, and be held
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by them until they should see fit to ship the same, and that said corn
should be sold by these respondents, upon such terms as they should
deem proper, and that when the same should be sold and converted into
money, these respondents should retain from the proceeds thereof, 1st,

.the full amount of money advanced by these respondents for thd pur-

chase of the corn, and the commission thereon, for the advance of said
money which was then and there agreed between the parties, should be
one and one-half per cent. (1) per month, and all the costs, expenses,
commissions, freights and other expenses incurred in and about said
corn, and that the balance of the proceeds of said corn should be paid
over to Fairfield & Weld, but that in order to fully secure these respond-
ents in making all the advances for said purchase, it was then and there
agreed between these respondents and TFairfield & Weld, that the said
corn should be purchased on account of respendents, and when pur-
chased should be the property of these respondents and subject to their
sole control and disposition. That said contract was made on the part of
respondents, by Cushman. At the time the receipts were given by Fair-
field & Weld to Cushman, True & Co., Cushman was absent from the
State, and a receipt was given to them, Fairfield & Weld, by respondent
True, 'who was not at that time familiar with the terms of the contract
so made, as aforesaid, and said receipts may not have fully or fairly ex-
pressed the terms of the contract between said parties.

Said replevin suit not yet determined.

Answer verified by affidavit.

Replications to all answers.

January 15, 1861, answer of Lewis Umlauf filed.
Admits Fairfield & Weld were partners.

Admits contract of Olmstead & Herford with Fairfield & Weld ; that
Olmstead & Herford delivered corn to Fairfield & Weld, as alleged
in the bill.

Admits substantially all the allegations in Dbill relative to business
transactions between Olmstead & Herford, C. S: Dole & Co., and Fair-
field & Weld, about corn in dispute.

Admits allegations relative to storing and mixing of corn, and Dole
& Co. had notice of the facts.

No other person interested in said corn, except those named in the
bill. i

That this defendant now holds Fairfield & Weld for 536 39 bushels
and more, all stored and received by Dole & Co., as alleged in bill.
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Admits that Dole & Co. claims there was a shortage in the corn
received of Fairfield & Weld, of about 3,000 bushels.

Answer verified by affidavit.
January 15, 1861, said Lewis Umlanf filed cross-bill.

Wherein is recited the material allegations in complainants’ bill, and
alleges that Fairfield & Weld were partners at Ottawa, December 1,
1859.

That on the 1st day of December, 1859, complainant entered into-a
contract with Fairfield & Weld, for them to receive and store corn as the
same should be delivered to them by the wagon load from day to day.
By said agreement Fairfield & Weld were to store corn for complainant
until June 15, 1860, unless sooner demanded ; and that about the 15th
day of June, Fairfield & Weld were to redeliver said corn to compiain-
ant, at the rate of fifty-eight pounds for each and every bushel of corn
stored by complainants. Said corn was to be shelled, and a good mer-
chantable article. TFairfield & Weld were to receive for storing, shelling
and delivering, five cents for each bushel, and it delivered in the ear,
three cents per bushel ; that by the terms of said contract, Fairfield &
‘Weld retained the privilege of rejecting all such corn as they did not
wish to store, on account of quality.

That during the month of December, 1859, complainant delivered to
Fairfield & Weld 1,231 22 bushels to be stored ; that Fairfield & Weld
did reject some of the corn offered by complainant for storage, on
account of its quality.

That about June 15, 1860, complainant received from Fairfield &
Weld, 685 bushels of shelled corn, badly damaged ; received the same
under protest, and did not receive the market value of good, within five
cents per bushel.

That about June 15, 1860, he tendered to Fairfield & Weld all charges
for storage on all corn so stored, which Fairfield & Weld refused to
receive.

About March 1, 1860, claimed to be creditors of Fairfield & Weld to
a large amount, and Fairfield & Weld pretended, in order to secure the
same, to make an assignment of all their goods, chattels and real estate ;
that about said time, Dole & Co. took possession of the sume, among
which was the corn of complainants.

Is informed and believes, that Dole & Co. agreed with Fairfield &
Weld to deliver to complainant his said corn, and perform in every
respect Fairfield & Weld’s part of said contract.
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Dole & Co. received books of Fairfield & Weld, and well knew that
complainant had said amount of' corn in store.

That the corn delivered to Fairfield & Weld was sufficient to take up
all bona fide receipts of Fairfield & Weld ; that said 685 bushels of corn
was delivered by Dole & Co. to complainant, and Dole & Co. received
the storage therefor. On June 15, 1860, demanded of Dole & Co.
556 32 bushels of corn, being the balance due him from Fairfield &
Weld, and tendered them the storage due thereon, which they refused.

Still holds Fairfield & Weld’s receipts for 546 32 bushels of corn; that
Fairfield & Weld received the said corn as common warehousemen.
Various other persons stored with Fairfield & Weld, and by common
consent, all was mixed together, so that it could not be distinguished,
and Dole & Co. well knew the fact so to be when they took possession.

That about June 15, 1860, Cushman, True & Co. pretended to hold
receipts of Fairfield & Weld for 7,000 bushels of corn; that if said Cush-
man, True & Co. held such receipts, it was as security for a loan of
money ; that when said receipts were issued, did not have the amount of
corn of their own, and this fact Cushman, True & Co. well knew when
they took said receipt.

Cushman, True & Co. replevied about 7,000 bushels of corn out of
one crib from the pretended possession of Francis Warner, sheriff, who
claimed to hold said corn by virtue of an execution in fayor of Dole &
Co. vs. Fairfield & Weld. Cushman, True & Co. sold the corn so re-
plevied, for about $3,500. That the corn so replevied was taken from
the crib, in which a large amount of complainants’ corn was stored, and
of this Cushman, True & Co. had notice.

Cushman, True & Co. pretended to own said 7,000 bushels so replev-
ied, by virtue of warehouse receipts issued to them by Fairfield & Weld.

All persons so storing corn, held the same as tenants in common,
according to their respective amounts; that Dole & Co. became trustees
for the trne owners thereof.

When Dole & Co. refused to deliver complainants’ corn, they claimed
there was a shortage of about 3,000 bushels; that Fairfield & Weld had
receipts out for about 3,000 bushels more than there was corn in store.
Avers that if there was any such shortage, either Dole & Co., or Cush-
man, True & Co., had used and appropriated the same to their own use.

The value of complainants’ corn, not delivered in June 15, 1860, was
$275.

Fairfield & Weld, Dole & Co., Cushman, True & Co., Olmstead &
Herford, made defendants.
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Fairficld & Weld required to answer whether at the time Dole & Co.
took possession, they had not sufficient corn to take up all outstandmo
receipts issued by them, and whether Dole & Co. were not to deliver the
corn due on such outstanding receipts, and whether they did not notify
Dole & Co. at the time of the assignment that a large amount of the
corn in store was owned by those holding bona fide receipts of Fairfield
& Weld.

Did they deliver to Dole & Co. their books containing an account of
their grain transaction?

- Did they issue receipts to Cushman, True & Co., about the time com-
plam.mt was storing with Fairfield & Weld, and the time they delivered
" possession to Dole & Co.? At the time such warehouse 1ece1pts were
issued to Cushman, True & Co., they had suflicient corn in store in the
city of Ottawa to fill the same; were not such receipts issued as security
for the payment of money ?

That Cushman, True & Co. may answer whether the receipts they
Lold from TFairfield & Weld were not issued to them by Fairfield &
‘Weld for a loan of money at the time such loan were made; how many
such receipts they held; that they produce such receipts. Did they
employ any agents during the time complainant stored corn as afore-
said, to purchase corn for them by the wagon-load or what other quantity,
and whether Fairficld & Weld issued corn receipts to them at the time
said corn bought for Cushman, True & Co. was delivered to said Fair-
field & Weld.

That Dole & Co. may produce their books in which are kept the
accounts concerning the corn of said Fairfield & Weld.

Prays that an account may be taken of said corn. Cushman, True &
Co. account for the corn replevied by them.

That a general average be taken of all shrinkage (if any) and for
damaged corn.

Agreed between Dole & Co. and Umlauf, that their answer to the
original bill shall be considered an answer to the original bill.

Febroary 11, 1861, agreed that the answer of Cushman, True & Co.
to original bill be considered the answer to cross-bill of Umlauf.

Replications tiled to answer to cross-bill of Umlauf.
Ordered that cross-bill and original bill be heard at same time.

Proof of publication made as to John Weltner, and bill taken for
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confessed as to him. Oyrus E. Dicky appointed special master to take
proofs.

Master’s report filed April 20, 1861.

Books of account of Fairfield & Weld and Dole & Co. admitted in
evidence.

Comnplainants introduce warehouse receipts, numbered from one to
thirty-ceven inclusive.

No. 1 is as follows:
Orrawa, December 21, 1859.

Received in store of J. D. Olmstead seven hundred twenty-three ™

‘bushels of E corn for account of himself at owner’s risk.

FAIRFIELD & WELD.
HalgaT.

No. 2.
Orrawa, November 80, 1859.
Received in store of Thos. Herford, twenty-five hundred twenty-
seven 1¢ bushels of E corn for account of himself at owner’s risk.
2,52713 bushels stg. three cents to June 15, 1860, if sold to us as ear
corn, if shelled, two cents added, if sold to other parties charges five

cents and deliver 58 1b. shell corn.
FAIRFIELD & WELD.

Delivered on this receipt 1,398 bushels at 58 pounds shelled.

All the balance of said receipts are for corn, delivered on account of
Olmstead. Nos. 3 and 4 are dated November 28, 1859, Nos. 5, 6, T, 8
and 9, are dated November 29, 1859, all the balance are dated No-
vember 30, 1859, and are respectively for the number of bushels
stated below :

No. 3 16  bushels.
[{ 4: 12 10 (13
« 5 14 25 ({3
“« 6 21 143
« 7 16 10 (13
« 8 7 10 43
« 9 94 50 ({3
« 10 12 k] 143
¢« 11 13 40 ({3
« 19 14 45 {3
13 13 17 0 ({3
{3 14: 11 45 ({3
i« 15 19 45 11
“ 16 12 80 (13
13 17 10 “

(O 14:05 (13
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No. 19 11  bushels.
143 20 17 15 (43

(13 21 16 40 (14
« 99 19¢60 {3
« 93 420 ({3
€ 94 194 (13
« 95 99 40 «
(13 26 32 (6 «
« 97 18 40 «
« 98 9050 «
« 99 99 45 (43
¢« 30 16 20 {3
« 31 13 40 ({4
« 39 3% (43
SERI D
« 34 19 60 «
« 35 31 25 ({4
« 36 17 (i «
43 37 24: 05 ({3

Wagner, introduced by complainants, testified that

He bought grain for Fairfield & Weld on the streets in the fall of
1859-60.

Ira C. Haight was in employ of Fairfield & Weld; part of his business
to issue warehouse receipts for grain.

That all of said receipts from 1 to 87 inclusive, were in the handwrit-
ing of Haight or Fairfield ; supposed everybody’s corn was mixed.

Don’t know how much corn was delivered on any one day. Olm-
stead was buying at that time and storing with Fairfield & Weld. Don’t
konow of any agreement about rejecting unmerchantable corn.

Don’t know of any arrangement to store corn separately for any one,
Know that Umlauf was buying and storing corn with Fairfield & Weld.
Fairfield & Weld rejected some corn that was unsound. Does not know -
whether Umlauf’s corn was mixed or not. Suppose it was customary
to mix it. Don’t know of one crib being filled chiefly with Olmstead’s
corn.

Cross-examination. Have heard Fairfield say he would send away
corn if not good.

Cornelius W. Reynolds, witness for complainants. June 9, 1860,
heard Lewis Umlanf demand of Fairfield to deliver to him 1,231
bushels and odd pounds of corn which he claimed he had stored there,
and heard Fairfield reply, in substance, that he could not deliver him the
corn, as he had sold it to Dole & Co. That 7,000 bushels had been

-
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replevied by Cushman, True & Co., and that he (Fairfield) had no corn
to deliver. Umlanf then tendered Fairfield $65 in paper currency for
storage, and said he would get the specie. T airfield said he would not
take it anyway for he could not deliver the corn; Dole & Co. had
possession of it, and Umlauf must look to them for the corn. That said
Olmstead, Herford & Weltner were present at the same time and each
of them made a tender to Fairfield, and demanded a specific amount of
corn which they cach claimed to have in store. Den’t know the amount
each tendered, but understood it to be the amount due Fairfield &
Weld for storage on their respective amounts of corn. Fairfield made
substantially the same reply to Herford, Olmstead & Weltner, that he
did to Umlauf, and made no objection to any of the tenders, on account
of their being in paper money.

Immediately after this, Olmstead, Herford, Umlanf and Weltner
made a similar demand of one Judson, agent of Dole & Co.

Umlauf demanded 1,231 bushels and some odd pounds, and tendered
$65 ; don’t recollect how much each, Olinstead; Herford and Weltner,
demanded—they each made a tender. Judson said, they could not re-
ceive the tender; that Dole & Co. did not have the corn to fill the de-
mand. e said, when Dole & Co. took possession December 21, 1859,
Fairfield & Weld had of their own 3,100 bushels, and that they had
never had more than 4,000 bushels there since that time.

Cross-examination. Tender to Judson was in paper money ; think
Judson said Cushman, True & Co. furnished money to Fairfield & Weld
to buy 7,000 bushels of corn, at 30 cents per bushel; that Cushman,
True & Co. had replevied that amount, and shelled and taken it away ;
counted Umlaut’s money, but no other; but each stated the amount to
be all that was due on their amount of corn, respectively.

George B. May, for complainants, testified that about the 10th or 15th
of June, 1860, Olmstead, Herford, Umlauf and Weltner made tender
and demanded corn, as stated by witness Reynolds. Olmstead demand-
ed of Fairfield & Weld 8,185 bushels and odd pounds, and tendered
1,590 {%% or ##5. No dispute as to the amounts of theirclaim; Fairfield
said would like to have tlie money, but could not deliver the corn, as
it had been taken out of their hands; that it was in Dole & Co.’s
hands; that Judson was in charge of it, as agent for Dole & Co.;
Olmstead, Herford, Umlanf and Weltner then made same demand of
tender to Judson ; Judson said corn there would not hold out to cover
their demands, and offered to deliver them fifty-five bushels on the
hundred. Each agreed, under protest, to take that proposition if
Judson would give them credit on their receipts, and charge storage
only on the amount of corn delivered. Judson refused to deliver, unless
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the full amount for storage was paid and recei pts surrendered. Judson
said kind of money tendered made no difference, for he could not deliver
the corn anyway. Saw two cribs of corn at time tender was made.
Smaller one was full, the other half full. Should think there was 4,000
bushels in smaller one, and 6,000 in larger one.

Jokn Armour, witness for complainants, testified, that on the 9th day
of June, 1860, he paid on the street for corn, 46 and 46 cents, and for
a few loads, 47 cents; average price was 46} cents per bushel. Am a
dealer in grain at Ottawa ; on the 15th and 16th of June, 1860, average
price of corn was 45 to 46 cents per bushel in Ottawa ; ranged at that
the whole at 60 pounds per bushel.

No No. 1 corn, in 18359, in this market, more liable to injure when
stored in large quantities, than usual ; corn stored that winter was not as
good in following summer, as that bought in summer in the streets, but
when warehousemen receipt for a given quantity of corn, they hold
themselves bound to deliver a like quantity and quality, that is, cqrn in
the ear. When we give receipts for taken on store, and it heats in the
warehouse, we don’t hold ourselves responsible to deliver good corn,
unless they take it without qualification. It is the custom of warehouse-
men in Ottawa, to take care of shelled corn, shift it when necessary for
preservation, and charge for extra trouble. Have never known good
ear corn to heat in the cribs, when in good condition and properly
housed ; part of the cribs of Fairfield & Weld were well roofed; did
not notice whether all in good order or not; custom in Ottawa to reject
corn for storage when not good.

Micaiah F. Fairfield,witness for complainants, testified, that the re-
ceipts from 1 to 87, inclusive, (herctofore described), were the receipts of
Fairfield & Weld.

Witness was shown warehouse reccipts in favor of Lewis Umlauf;
numbered from  to , inclusive, that they were the receipts of Fair-
field & Weld; that some of said reccipts have been taken up to knowl-
edge by the firm of W.; might have been taken up withoat his knowl-
edge.

That the cancelling mark on said receipts are made by the Bank,
which pays the farmer for his grain ; the receipts are made to serve as
both receipts for the corn and checks for the money to the farmer, and
that said cancelling marks are indications that the corn has been delivered
by the warehousemen on the receipts.

Olmstead, Herford and Umlauf were storing with Fairfield & Weld
in the latter part of November, and fore part of December, 1859 ; Dole &
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Co. went into possession at that time ; they took possession of the prem-
ises, lumber, corn cribs, corn, warehouse, office, and the whole premises,
including the corn we had in store. Our corn account books remained
in the office; Dole & Co. had access to the books; the books were
in the possession of our clerk, but we instructed him to let Dole & Co.
have access to the books, whenever they wished. Never supposed the
books were in the possession of Dole & Co., so we could not take them
away if we wished; Dole & Co. opened new books and continued the
business. As to corn stored by other persons, our arrangement with
Dole & Co. was, that they were to reccive the storage and deliver corn
on the receipts we had issued to farmers. My idea at the time was, that
they were to deliver corn on all our receipts, except Cushman, True &
Co., and that they would deliver, it they had enough, other collaterals to
pay our indebtedness to them, without touching the corn; got this idea
from conversation between C. S. Dole and myselt. I think Dole used
the word farmers to designate the receipts which were issued to other
persons than Cushman, True & Co. We left our clerk, Ira C. Haight,
in charge of our books when Dole & Co. took possession ; we left him
there to facilitate business which Dole & Co. were to transact with the
customers of Fairfield & Weld ; the stubs of receipts issued, were also left
in the office; the amount of corn we had in store for other people, was

talked over at the time Dole & Co. took possession ; they were to receive

storage on it ; do not recollect what, the amount was ; it was something
over 7,000 bushels.

Cross-examination. We made an "assignment to C. S. Dole & Co.,
December 21, 1859 ; it was verbal in its terms ; made the assignment to
secure our indebtedness to them ; assigned to them our lnmber, interest
in notes, and accounts and contracts for grain, and our interest in grain
on hand, and gave them possession; we then had in possession and in
store 14,292 bushels of corn, at 80 pounds per Dbushel, at Ottawa, and
actually delivered to Dole & Co.

Witness “ Exhibit A,” attached to answer of Weld, (Record page 54,)
and said that the same is a true statement of the accounts there set forth,
(vide Abstract  for copy of “ Exhibit A.”) At the same time assigned
to Dole & Co., 12,000 bushels of corn at Utica. Some receipt out not
mentioned in Exhibit “A.”

The receipts held by Cushman, True & Co. were given for corn that
was received and in store, belonging to Fairfield & Weld, and for corn,
contracted for with farmers, and not all then delivered. The Ottaws:
receipts, lheld by Cushman, True & Co., were tor 4,381 32 bushels of
corn, marked “a,” on said “Exhibit A,” and for thosc items of corn
délivered and to be delivered on contracts, which are marked “b,” on
said “ Exhibit A.” The amount owned by Fairfield & Weld, and in
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store at Ottawa, covered by Cushman, True & Co. receipts, was about
7,000 bushels at time of assignment. We had then paid for more corn,
marked “b,” on said “ Exhibit A,” than had been delivered, and some
so paid for was afterwards delivered to Dole & Co. Don’t know how
much was delivered to Dole & Co. on contract, (marked “D,”) on Ex-
hibit ““ A ;” may be 2,000 or 3,000 bushels. Dole & Co. built some new
cribs, carried on business of their own, and the corn they received on said
contracts, marked b, they mixed with their own. Dole & Co. knew of
the receipts held by Cushman, True & Co. at time of assignment ; we
only assigned our interest to Dole & Co. As to corn in store not owned
by us, the terms of assignment were, that Dole & Co. should deliver the
corn on our receipts, and receive the charges for storage, in the same
way that Fairfield & Weld would have had to do, if no assignment had
been made.

115 Nothing said about storage in connection with Cushman, True & Co.’s
receipts. Dole said he'would deliver the farmers corn, and there was
not enough property left to satisfy them. Dole & Co. would contest
the receipts of Cushman, True & Co., as theirs was a money matter.
Dole & Co. afterwards shipped corn which had been delivered on con-
tract, (marked “b” in exhibit “ A”) and belonging to Fairfield & Weld
on their own account; could not tell how much shipping said corn
which should have been used to take up Cushman, True & Co. receipts
caused a shortage in the corn. I think at the time of the assignment
there was money enough advanced on said contract “b” by us to buy
corn enough, (when added to what we had on hand) to fill all the
receipts which we had outstanding. Olmstead said they would tender
me the gold if I preferedit. I answered, if it was coming to me I would
prefer the gold. Did not count the money. Warehouse and cribs of
Fairfield & Weld were in good condition. Corn was in good condition
at time of assignment. None of the corn that season was No. 1. If
corn becomes injured when warehouse and ecribs in good condition,
custom of warehousemen to deliver the corn that is in the eribs on the
recipts.

Grain receipts were issued to those persons who delivered grain on
contracts “b” for account of their contractor; they were simply memo-
randums of the amounts delivered on the contracts ; these contracts
were assigned to Dole & Co., by indorsement in writing on the back of
the contract, mostly Dec. 21. All of our interest in these contracts
was to be taken by Dole & Co., and they were to eredit us for the profit
on themj the corn which Fairfield & Weld received up to Dee. 21,
1859, was kept separate from that which Dole & Co. bought and *
received on contract.

I have seen a charge on books of Dole & Co., against Fairfield &
Weld for the services of Judson while doing the business connected with

S ——
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the assignment, but I object to it; when tender made to me, I told
them corn was taken out of my hands and that I could not deliver it.

Most of Olinstead’s, Herford’s and Umlauf’s corn was stored in the
double crib, out of which Cushman, True & Co., replevied about 5,000
bushels and balance out of timber crib; all the corn was mixed together
in warehouse and cribs ; it is a general custom among warehousemen
to mix ear corn unless there is a special bargain to keep it separate; we
made no bargain to keep any separate.

Samuel A. Judson, for defendants, testiied. From Deec. 22, 1859,
until latter part of July, 1860, was acting as agent of Dole & Co., in
settling up their business with Fairfield & Weld. When Dole & Co.,
took possession, therc were three cribs of corn, Dec. 22, 1859. Fairfield,
C. 8. Dole and witness went over the whole premises of Fairfield &
Weld. Tairfield pointed out the above mentioned ecribs, and various
piles of lumber, timber, etc., and declared he turned them over to Dole
& Co.—in other words, he gave full possession.

In delivering the corn from these three cribs there was about 14,076
bushels. Cushman, True & Co. replevied out 7,000 bushels at 58 bs.

I delivered to I. V. Waterman on receipt of Fritz Town,
17 15-58 bushels.

Delivered to John Olmstead, 1,750 40-58  «
& Weltner, 250 &
«  Umlauf, 685 £
“  Herford, " 1,398 Sk
& Weltner on receipt of Griffin, 126 45-58 «
& i « E. C. Gould, 320 20-58 ¢
Total, 4,547 20-58

Dole & Co. received from all Fairfield & Weld cribs, 2,028% bushels ;
total of the above acconnted for, which I took from the eribs, is 6,576
bushels. Considerable rotten corn in three cribs, about 5,000 bushels.
Sum total of corn accounted for, 14,076 bushels. Dole & Co. took from
the cribs 2,028% bushels, because they held Fairfield & Weld receipts
for more than that amount; that they bought up by using their own
funds for some of the receipts and contracts that had been assigned
over to them by Fairfield & Weld with cash for some, and using con-
tracts above in buying up others. Dole & Co. held the following
receipts issued by Fairfield & Weld, to the following persons, being the
receipts spoken of above as being bought up :

S
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*T. Reed, 28T ® bought by contract and cash.
N:S. Deyo, 138 0 4 « {4 « «
Chas. Grobe, 85 0 « « « I «
A. T. Dunnavan, 108 % « « « « «
: B_ Spe]]cel-’ 20 (3 13 (13 113 ({3
R. Williamson, 83 40 « « « « «

Total.of the amonnts, 718 %

Rec’t to John Titus, 400 % bought by cash and contract.
W. Bennett, 100 4 133 €« « «
Charles Wilson, 98 % « « o« o« «

A. L. Caukiess, 23 ® ¢ “ contract.

Fred. Gliem, 9219 & « ¢« 13

John Bragg, - 91 10 « « «

R. P. Hardin, 1110822 £ g “ and cash.
E. Heyman, 300 % « « « « «
S. Chandler, 75 % « « « « «

Total of above am’ts, 2,080 %

Which to my knowledge were bought up by Dole & Co. Believe I
held more reccipts of Fairfield & Weld than those above accounted for,
understanding that there was not enough corn in the cribs to fill all the
receipts, issued as I supposed, and I figured the amounts as near as
possible, that would be short when we came to deliver and found the
shortage 3,3387% bushels caused by Cushman, True & Co. replevying
from the sheriff 7,000 of the corn, that causing a shortage from the
following figures, there being weighed out from those threce eribs but
13,576 bushels, and there being about 500 bushels of rotten corn, making
as near a8 I can get at it, 14,076 in the three cribs—Cushman, True &
Co. replevied 7,000 bushels, leaving 7,076, to deliver on the receipts
held by Olinstead, Weltner and Umlauf, Herford and the following
receipts, (objected to stating contents of receipts not in evidence):

Griffin, 126
Fritz Town, 175
E. C. Gould, 320 %

Sundry receipts held by Dole & Co., 2,080 ® before enumerated.

About June 9, 1860, Olmstead, Umlauf, Weltner, and perhaps Her
ford, came to office of Fairfield & Weld ; Olmstead came behind desk
and .demanded his corn of Fairfield, tendering at same time paper-
money ; Fairfield said, he could not deliver the corn, because it was taken
away from him by Dole & Co., and referred Olmstead to me, as Dole &
Co.’s agent; tender not made in specie. Umlanf & Weltner went
throngh same form with Fairfield; Fairfield replying the same in sub-

e




RECORD
PAGE

121

29

stance as to Olmstead; Olmstead then tendered to me, as Dole & Co.’s
agent, a bundle of paper money, as the charges on his corn for storage
and shelling, and demanded the face of the receipts from me. I told him,
could not deliver face of receipts, that Dole & Co. would deliver him
every pound of corn we had belonging to them, which was about 55 per
cent.; at this time Olmstead said to Fairfield, if he object to the money

- he would get the gold. TFairfield said he would rather have the gold.

I said nothing about tender to Olmstead; don’t remember that any
others went through the form of tendering me the charges on their corn ;
explained to them generally, why I could not deliver but 55 per cent.
I never used the expression, that Cushman, True & Co. had furnished
Fairfield & Weld money, to buy corn for them, but I think I did use
the expression, that Cushman, True & Co. have advanced money to
Fairfield & Weld on corn. Don’t remember of any regular, formal
demand, being made on me by Olmstead, Herford, Weltner and Umlauf
until about the 9th of June; remember a conversation with Olmstead,
about the last of May or first of June, in which le stated, that he would
market his corn about the first of June. Did not say I would deliver it
on the 15th. Mr. Dole instructed me to divide the corn of theirs, and
deliver each man his percentage. After explaining to him, that there
would not be over 55 per cent., he told me to deliver that. Don’t think
I made out a statement of the amount of corn to Olmstead and others

+ before the 9th.

Explained somewhat how matters stood, to Umlauf. Itis true, that
I would not have delivered all the corn if they had tendered ma gold
for the storage—or any more than I did deliver.

Some of Fairfield & Weld’s receipts for the 2,028.23 bushels, that
Dole & Co. took from the cribs, were paid for in cash, C. S. Dole’s
money, some partly in cash and partly by contracts that money had
been advanced to the parties holding the receipt to Fairfield & Weld,
and others, by contract alone, money enough having been advanced to
the holders on the contracts to pay for the corn in full. By payment by
contract I mean, that’ these contracts had a value attached to them, to
the amount of the money advanced on the corn that was bought; said
money, I suppose, was advanced by Fairfield & Weld before they
assigned the contracts to Dole & Co.

Believes that the items in Exhibit A,” mentioned in Fairfield’s depo-
sition and Weld’s answer, and marked “b,” are a correct statement of
the amounts of corn then delivered on said contracts.

Amounts marked in bushels opposite each name show the number of
bushels delivered to Fairfield & Weld at the time of assignment, and
the sum opposite each name in figures shows the amount of money
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which had been advanced to him by Fairfield & Weld, on his contract
up to time of assignment.

Receipts were substantially in this form :

Received in store of A. B. bushels of corn for account of
contract at owner’s risk. FAIRFIELD & WELD.

and meant that that amount of corn therein mentioned, was to be
applied on the contracts of the man to whose account the receipts were
issued ; some rotten corn in each crib; most in the double crib, which
was the best crib at time of the assignment, was in good condition; other
cribs were in reasonably good condition; think in average good con-
dition ; guality of corn all about the same.

Dole & Co.’s corn inspected rejected in Chicago. Most damaged
corn was in double crib. Corn delivered to Olmstead, Umlaunf, Weltner
and Herford, was from erib south of double crib ; there was about 1,200
or 1,500 taken from the double crib, (south side) and thrown into erib
south of it previous to delivery; when so thrown in, damaged corn
picked out. :

Damaged corn sold from 10 to 15, and some for 20 cents per bushel.
Olmstead, Herford, Umlauf and Weltner took the damaged corn that
they picked out when their corn was being delivered to them; think
about 35 bushels to the four parties; they took the corn as it ran, and
paid me storage on the corn delivered ; the 1,200 or 1,500 bushels was
thrown out of double crib into one south of it in May, 1860, after Cushman,
True & Co. had replevied theirs; it was done to allow Waterman to
use double crib.

Cross-examination by Cushman, True & Co.
Explains situation of premises by plat.

Estimates crib b 2,000 bushels.
£ “ e 7,000 or 8,000 bushels.
€ “ f 4,000 or 4,500 ¢

All the corn received by Dole & Co. was in these three cribs; crib b
was about one-third full of ear corn; crib e was full except the middle,
which was built more especially for shelled corn, and had in it about 200
bushels shelled corn ; crib f was three-fourths full. Dole & Co. put no
corn into these cribs except 500 or 600 bushels of shelled corn; this was
not Fairfield & Weld’s corn ; first was delivered to Waterman from
middle of erib e on Dole & Co.’s receipts, but by Waterman. There
was 827 bushels which was all the shelled corn in the crib ; of that 229
bushels was received from Fairfield & Weld, and the balance was put
in by Dole & Co. ; this corn was delivered March 27, 1860.
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The next that went out was the 7,000 bushels replevied by Cushman,
Troe & Co., March 17, 1860; it included all in crib b, and all in north
part of e, and about half from sonth part of e. The dotted lines in plat
indicate the apartments in e.

Next was delivered to Waterman on the balance of receipts he held
against Dole & Co., one small receipt against Fairfield & Weld, 175

bushels, in all 465% bushels ; this was April 25, 1860 ; taken from south
of ecrib e.

About middle of June, 1860, I delivered all corn in cerib f as follows :

To Olmstead, 1,785% bushels.
Weltner, 250 &
Umlauf, 685 %
Herford, 1,398  «
Weldon Griffin’s receipts, 06 S AN
E. C. Gould, 320%  «

C. 8. Dole & Co. took 1,315 5

353§ of the above 1,78555 bushels, was one of Dole & Co.’s receipts
for 3515 bushels, which was signed * Fairfield & Weld, by Haight,” by
mistake. At the time Cushman, True & Co., replevied as aforesaid, the
sheriff held possession of all the corn in eribs b, ¢ and f; as the property
of Fairficld & Weld, excepting the shelled corn of Dole & Co., in the
middle apartment of crib c. All the corn Dole & Co. had in store was
put in crib “y,” except that in the middle apartinent of said erib e.
The sheriff was in possession of the corn replevied by Cushman, True

& Co., from the 9th to the 17th of March, 1860.

Dole & Co. did close up and settle some of the contracts in exhibit of
Weld’s answer, and marked “ b.”” R. P. Hardin was settled by Dole &
Co. They received from Fairfield & Weld 11933, the amount Harden
had delivered, and which was in the crib when Dole & Co. took posses-
sion, and afterwards received from Harden and put in their own cribs
of 380¢§ bushels, which was paid for at 36 cents for the face of the re-
ceipts, which is equal to about 42% cents per bushel for the corn. On the
11935 bushels he was paid 30 cents for the face of the receipts, which
is eqnal to about 86 cents. In settling with him the contract, there was
due him on the whole contract 17227 (E. in I'. E.) of which he had
been paid 162 . S140 was paid in cash by Dole & Co., and the
balance, $22.30, by Faiifield & Weld on accounts which were assigned
to Dole & Co.

Dole & Co. reccived enough corn of the following persons, mentioned
in “ Exhibit A :” Wilkinson, Chandler, Harden, Grobe, Grifiin, Calkins,
Reed, Titus, Gould, Dego and Dounavan, to cover the amounts of
money allowed to them by Fairticld & Weld; and the following persons
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did not deliver enough corn to cover the advances made by Fairfield &
Weld on their contracts: Wilson, Gleim, Bragg and Bennett. I gave
the contracts up to the parties, and took up the receipts issued on the
contracts.  I'ritz Town’s receipt was delivered out to I. V. Waterman, he
paying his account, being paid in cash, $2.65, December 31, 1859, to
Dole & Co.  E. Weyman’s receipt was bought for cash by Dole & Co.,
and the 864.50 was paid by Dole & Co. to Cushman, True & Co., they
having the contract that was made between Weyman and Fairfield &
Weld.  Waterman acknowledged to me, April 25, 1860, that 1,280 22
bushels was the amount he had taken from Fairfield & Weld, at Utica,
on his writ of replevin. Rejected corn in Chicago was from one to four
or five cents less below corn graded No. 2. In snmmer of 1860, corn
was graded No. € 1,” “2” and “ rejected.”

I have one of the contracts, marked #b,” in Exhibit ¢ A,” of Weld’s
answer, which is the following form:

865.58. Ottawa, November 28, 1859.
On or before the fifteenth day of June, after date, for value received,
I promise to pay Fairfield & Weld, or order, sixty-five %% dollars, with
interest, at per cent. per annum, being money advanced by them to
e, on three hundred (800) bushels of good merchantable car corn, at
average price, on or before the 10th day of June, atter date, per bushel
of 80 pounds, which I agree to deliver to them at their warchouse in
Ottawa, on or before the first day of January, 1859, and if not delivered
within said time, I promise to pay said Tairfield & Weld, 40 cents per
bushel, on said quantity as stipulated, damages for the non-delivery of
the same, stg. and shelling 5e, deliv 58 pounds per bushel shelled corn.

WILLIAM BENNETT.

‘Written on the back :

“I'or value received, we hereby assign the within contract, Chas. S.
Duole & Co., and aunthorize them to collect the same.
FAIRFIELD & WELD.

Ottawa, December 21, 1859.

Aicaiak F. Fuirfield, vecalled. In exhibit © A,” the item marked ¢“a,”
amount owned by Fairficld & Weld, and the items marked “1,” amount
of corn received by Fairfield & Weld, on contracts partially performed,
and on which Fairfield & Weld had advanced money, and wherever else’
in my festimony I have used the word our corn, or Fairfield & Weld's
corn, I used those expressions to designate it from the corn in store for
other parties than Cushman, True & Co.  Our interest in that corn was,
whatever amount it bronght, over and above what it cost; by cost I
mean the purchase money, interest, freight to charge, and commissions.
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131 Cushman, True & Co. gave us money to purchase corn with ; said corn

was to be theirs, shipped by them at such times as they saw fit, to whom
they pleased, but it we done business with C. S. Dole & Co., we would
like to have it shipped to them, it they thought it safe.

Said corn was to be stored by Fairfield & Weld in their cribs.  Fair-
ficld & Weld were to shell the corn, load it on the boats ; the selling was
to be done in Chicago by C. S. Dole & Co., or such persons as Cushman
& Co. should appoint.  TFor buying, storing and shipping said corn,
Iairfield & Weld were to receive the profits, if any, after Cushman,
True & Co. advances.  The larger part of the 4,381% bushels mentioned
in Exhibit « A,” was bought with money furnished by Cushman, True &
Co.  The advances upon corn set out in Exhibit “A,” aportion of which
had been received, was made with money, the larger portion of which
was furnished by Cushman, True & Co. I think the corn covered by
Cushman, True & Co.’s receipts cost more money than they advanced;
the bargain was made by Fairfield and Cushiman, for their respective
firms. ’

132 Cushman proposed that the corn bought with their money should be
kept by itself. T did not agree to do it; he throwed out that remark as
I was leaving; Cushman went Jlast soon, and True did the balance of
the business.

We were owing Dole & Co. a large amount of money, which they
wanted ; we had not the money, and made the assignment to secure
them. I explained to Dole & Co. at the time the arrangement with
Cushman, True & Co. They agreed to deliver all the corn, except
Cushman, True & Co., and that they would deliver, if they got their
money out of the securities which we assigned to them j if not, they
ghould contest Cushman, True & Co.’s claim.

133 I contended that they should deliver Cushman, True & Co. corn, as a
refusal would lead -to a litigation which would nearly cat up the whole
amount of corn, hurt our credit, and be of no advantage to them. He
said he should do that which was for his own interest. We liad a good
talk about the matter, and I urged him not to levy upon the corn.

Cross-examination. Cushman, True & Co. first advanced us to buy
corn about November 20, 1859, and continned to advance from time to
time until December 21, 1859 —about $3,800 in all,—there were some
seven or cight installments ; my impression is, that we gave notes when

134 advances made; we gave either notes or receipts; said notes, it given,
were for the principal sum advanced; we agreed to pay on the money
advanced, one and one halt per cent. per montl, which was payable
when they sold the corn. We gave Cushman, True & Co. also corn
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Ottawa receipts given between the 20th of November and 21st of

December, 1859.

34

Cushman, True & Co., gave me the following receipt:

November 23, receipt for 8,000 bushels corn at Ottawa.

113 98 « ¢ 92000 43 % (4 113
28, 2,
December 5, « «“ 9,000 & SRS tiea)
(13 (13 (13 13 2,00() (13 (19 Y Ott-a“,u.
(43 14:’ (43 (13 l’OUO (43 (49 (43 €

ik SELO R % 1,000 k6 “ ¢« Morris.
December 12, notes of sundry persons to the amount of $882.%%.
Ottawa, Dec. 22, 1859.

CUSHMAN, TRUE & CO.
135 It is in True’s handwriting.

Said receipts were given at the time they respectively bear date. I
have no memorandum of the receipts I had left with Cnshman, True & °
Co.; called for one, and they gave me that.

At the time receipts were given, the value of the corn was $300 or
$400 more than the money they had advanced.

They advanced no noney after December 21, 1859. Cushman, True
& Co. were bankers. We did not consider the money advanced a loan g
the facts were as I have stated.

136 Before November 23, 1859, we applied to Cushman, True & Co. for
a loan of money; Cushman said, wounld not loan uns money on notes, but
would furnish us money to buy corn, and they hold and control the corn.

Yames L. Rathburn, witness, introduced by defendant Umlauf.

137 Corn bought by Olnstecad & Umlauf was average good corn as
came in.

Knew TIairfield & Weld’s warehouse and two cribs; on or about
June 12, 1860, examined erib f; the roof was in bad condition in one
place; water appeared to have run down into the corn, and the corn in
that place was badly damaged; at that time Charles Porter was shelling
corn between cribs ¢ and f; was hole cut in north side of crib t; the
condition of the corn was very bad, a good deal was rotten and damaged.

Should think that corn in its condition at that time was worth about
20 cents per bushel ; the average merchantable corn in Ottawa market
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at that time was worth about 45 to 47 cents per bushel of 80 pounds
of ear corn.

That Chicago was at that time before spoken of by him, the market
for Ottawa corn; that rejected corn in Chicago wonld be worth 40 cents
in Ottawa.

Special Master reports; that upon page 313 of the book, admitted in
evidence of the firm of Fairfield & Weld, it appears, that Fairfield &
Weld received in store from Thomas Herford, between November 14
and 30, 1859, 2,527 bushels and 10 pounds of ear corn.

June 16, 1860, S. A. Judson, agent, delivered tv said Herford on
board canalboat Lockport, 1,390 bushels shell corn at 58 pounds to the
bushel, and eight bushels of ear corn at 75 pounds to the bushel, 1,398
bushels in all, and that $69 7* storage was paid on it; and page 314,
315 and 316 of said book it appears, that said Fairfield & Weld received
in store for J. D. Olmstead, between the 28th of November, and the
23rd of. December, 1859, 8,165 bushels at 75 pounds of ear corn, and 17
bushels of shelled corn ; that June 16, 1860, said Jndson delivered to
Olmstead on board canalboat Lockport, 1,750 bushels from the erib just
as it ran, and $87:% storage was paid thereon.

On page 817 it appears, that Fairfield & Weld received in store from
Weltner in December, 1859, 439 bushels and 50 pounds ear corn.
Judson delivered to Weltner, June 16, 1860, on board canalboat Lock.
port, 332 bushels shelled corn at 58 pounds, and 8 bushels ear corn, and
that $9:%% was paid for storage on the same. On page 819 it appears,
that L. Umlauf stored with Fairfield & Weld in December, 1859, 1,231
hushels, 80 pounds ear corn, and on June 16, 1860, said Judson delivered
to Umlant on board canalboat Lockport, 677 bushels shelled corn, at
58 pounds, and 8 bushels ear corn at 75 pounds, and paid said Judson
§3475% storage on the same.

Receipts of Fairfield & Weld of corn on account of L. Umlauf,
referred as exhibits :

No. 28 Dee. 16, 1859 12 ® bushels E. corn.

« 2” 13 {3 o« ]5 65 G 13 13
13 () & ce N3 13 10 « « “
«“ 31 « 17‘ (3 16 % PR si
{3 32 « 3 113 99 (G {3 13 13
H3 33 143 ]5’ (13 11 60 (13 13 (13

o84 « 14_, 19T 3 (43 ¢«
[ 35 « 15' " 1* 60 3 43 (43
G386 « 17’ “« 18 % @ 13 5
G687« ]6, €16 42 G «“ «
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No. 28 Dec. 16, 1859, 22 ® bushels E. corn.
« 39 « 17, 13 20 « « ({3
{3 60 ¢ 13, 13 31 « 43 {3
113 61 {3 15’ @ 20 &S {3 {3 (43
40 « 17’ 13 7 25 13 {3 «
13 41 13 113 13 20 20 113 113 113
49 o« 16, 13 8 « « «
43 43 « (3 « 10 25 {3 « 143
143 44 13 ]7, 113 10 G5 3 113 “©
45« 12, 13 18 & 13 o 13
143 46 « 17’ (19 71 65 13 « ({3
113 47 « « 13 24 (13 « 143

113 48 ¢« 43 143 16 05 3 (43 113

113 49 143 16, 13 17 0 43 43 114
113 50 (13 5 i« 18 20 & 13 13
113 51 ¢ 17, 113 15 45 « 13 {3
13 59 1 4 (43 13 (] 114 13 (13
[ 53 13 13 113 36 20 (53 13 i«
@ 54 143 3 13 3 05 13 {3 {3 -
(13 55 ¢ @ « g % (13 < ({3
({3 56 ¢ 16, « 15 % ({3 {3 «
(3 57 13 13 “« 13 0 8 113 14

i 58 ¢ ]G, « 18 7 1§ 143 {3
113 59 143 113 (13 14 43 113 113 113

On motion made March 4, 1861, ordered that Fairfield & Weld and
Charles 8. Dole & Co. produce before the master the books and papers
prayed for in said DLill of complainant, that they might Le nsed as evi-
dence in the case.

Bill taken for confessed as to Micaiah I. Fairfield.

May 26, 1862, cause referred to David P. Jones, as a special master
to examine the testimony, and render an account on the following items :

Ist. State the amount of corn in store with Fairfield & Weld at the
time of the assignment, and on whose account.

2nd. The amount of corn received by Dole & Co. on IFairfield &
Weld’s contract, and the date, and from whom.

3rd. The amount of money paid by Dole & Co. on those contracts
after the assignment, and the dates, and to whom paid.

4th. The dmount of corn delivered by Dole & Co. after the assign-
ment, and the time, and to whom delivered, and on what account.

5th. The amount of corn received by Cushman, True & Co. out of the
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whole amount in store at the time of the assignment, and the time, and
on what account.

6th. The date and time of the assignment by Tairfield & Weld to
Dole & Co.

Tth.  The amount, if any, of worthless or unsound corn.

8th. State the amount of corn in store received on executory con-
tracts at the time of the assignment, from whom received, and the
amount advanced on the same, and to whom.

9th.  The executory contracts, with whom paid, the amount of money
advanced on the same, and the amount of corn to be delivered on them,
and by whom.

And the said Special Master, on the 5th day of November, 1862, filed
his report, as follows : '

Lirst. That the amount of corn in store with Fairfield & Weld at the
time of their assignment, was 14,292 30 bushels, as follows, viz. :

Amount received on contract made by Fair-
field & Weld with divers persons for de-

livery corn, 2,542 bushels corn.
_Amount stored by Thomas Hertord, 2,527 10-80 ¢ £
« «  « J.D. Olmstead, 3,148 50-80 «  «
£ & “ J. R. Weltner, 439 50-80  « 8
L £ ¢ L. Umlauf, 1,231 30-80 ¢ ek
£ £ « H. Cavarly, 22 30-80  « 5

Amount bought with money in whole or in
part, belonging to Cushmau, True & Co., and
marked a in exhibit A to Weld’s answer, 4,381 30-80 ¢ =

Total, 14,292 40-80

Second. That C. S. Dole & Co. received from R. P. Hardin, after
the assignment on contract made by him with Fairfield & Weld for
delivery of corn, 380 60-80 bushels of corn.

It also appears, that C. S. Dole & Co. received -other corn after the
assignment on contract, made by divers persons with Fairfield & Weld,
but the exact or approximate thereof cannot be ascertained from the
evidence.

Third. That said C. S. Dole & Co. paid to R. P. Hardin, after the
assignment on his contract with Fairfield & Weld, for delivery of corn,
8140.00.
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To Cushntan, True & Co., of E. Weyman’s contract with Fairfield &
Weld for delivery of corn, $64.50. Total, $204.50.

Fairfield & Weld had paid 8122.56, and 11929 bushels had been deliv-
cred to them on IHardin’s contract, and they had paid $64.56, and
received 30038 bushels on Weyman’s contract. :

Lrourth. That the following are the amounts of corn delivered by
said C. S. Dole & Co., after the assignment, and the persons to whom
delivered :

March 27, 1860, To I. V. Waterman, 229 bush.
April 25, 1860, « 4 onI'. & W. receipts, Il i
To John D. Olmstead, F. & W. receipts, (o 0 e
“ J. R. Weltner, e @ 250 «
“ Lewis Umlanf, K€ EC 685 «
 Thomas Herford, £ & 1,398 «
“J. D. G. Weld, € Griffin, 12615 «
# E. C. Gould, 32038 «
April 5, 1860, Cushman, True & Co., on writ of replevin, 5,004  «
14 QS 113 (19 (14 [9) ‘)O:L (13
) . -l,—,
Total, : 11,943  «

Lfth. That Cushman, True & Co. replevied out of the amount
in store with Fairfield & Weld, at the time of the assignment, and for
which they held Fairfield & Weld’s receipts, viz. : :

April 5, 1860, 5,004 bush.
« 98, o« 9,246 «
Total, 7250 « .

Sixth. That C. S. Dole & Cov., after the assignments, purchased
warehouse receipts issued by Fairfield & Weld for corn. Said receipts
were purchased and paid for, partly with money which was advanced by
C. 8. Dole & Co., and partly by contracts for the delivery of corn to
Fairfield & Weld, which had been assigned by them to C. S. Dole &
Co., and upon which Fairfield & Weld had paid previous the assign-
ment of portion of the money therein stipulated to be paid by them.

The following were the persons to whom said receipts were issued, the
amount of said receipts, and the amount of money paid upon them by
Fairfield & Weld, previous to the assignment :

Receipts by contracts and cash :

I. Reed, 287 bushels. S41.49
N. 8. Deyo, 138

3
siihandt 63.02
Charles Grob, 857 «
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John Titus, 400% Lushels. 102.40
Wm. Bennett, 1007 & ¥ 140.69
R. P. Harden, 119% & 122.36
S. Chandler, TH% & 54.80
B. Spencer, 20

Total, 1,227 L 8524.76

Receipts bonght with contracts alone :

A. F. Dunnavan, 165% bushels. $35.10
R. Wilkinson, 8340 X 37.81
Charles Wilson, 28% ¢ 26.90
A. S. Calkins, 23% & 90.72
Fred Gleim, 219% - 167.59
John Bragg, 91" % 30.00

Total, 349 & 8388.02

Receipts bought with cash alone:
L. Wayman, 300% hushels. $64.50

Total amount of receipts pnrchased by C. S. Dole
& Co., 2,080% bush.
Total amount paid by Fairtield & Weld on same,  $977.28

C. S. Dule & Co. retained upon said receipts out of the corn assigned
to them by Fairfield & Weld, 2,028% bushels corn. The ‘amonnt of
money paid by C. 8. Dole & Co., for said receipts, cannot be ascer
tained {rom the evidence.

Seventh. That the assignment by Fairfield & Weld, to C. S. Dole &
Co., was made on the 21st day of December, A. D. 1859, to secure an
indebtedness (the amount of which does not appear) from Fairfield &
Weld to C. S. Dole & Ga, and that it was verbal and embraced the
Jumber notice accounts and contracts for grain, and the interest of Fair-
field & Weld in the grain then in their possession.

LEighth. That the amount of worthless or unsound corn, is five hun-
dred bushels.

Ninth. That the following are the executory contracts made by Fair-
field & Weld, and the parties 2tk whom they were made, and the
money paid, and the amount of corn in store received upon them at the
tiine of the assignment, viz. :

Bush. corn Amount paid
received. on contracts.
R. P. Marden, 119 20-80 bush. $122.36
R. Wilkinson, 83 40-80 37.81

S. Chandler, : 5 50-80 54.80
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Charles Grobe, 85 70-80 bush.
Allen Griffin, 126 45-80 ¢ 84.00
Samuel Miller, 20
Fritz Town, 171580 « 2.85
Charles Wilson, 25 50-80 26.90
A. S. Calkins, 23 60-80 ¢ 90.72
TFranklin Reed, 287 50-80 41.49
John Titus, 400 45-80 102.40
Fred Gleim, 219 35-80 ¢ 167.59
E. Weyman, 300 35-80 64.50
E. C. Gould, 320 20-80 91.98
John Bragg, 91 10-80 30.00
Wm. Bennett, 100 40-80 ¢ 140.69
Marion Deyo, 138 05-80 ¢ 63.02
Wm. F. Dunnavan, 103 50-80 ¢ 35.00

Total, 2,542 bush. $1,156.11

The amount of corn to be delivered on this contract cannot be ascer-
tained trom the evidence.

Respectfully submitted, :
D. P. JONES, Special Master.

November 10, 1862, Cushman, True & Co., filed exception to report..

In answer to the first interrogatory there is an item of 2,542 bushels,
Leing the amount of corn, received by Olmstead in store with Fairfield
& Weld on contracts with divers persons, and an item of 4,381 30-80
bushels said to have been bought with (in whole or part) the money of
Cushman, True & Co. If this is to be taken as conclusive, that only the
4,381 30-80 bushels were bought by Cushman, True & Co.’s money,
we say it is not in accordance with the evidence, which shows, that all
the advances on the 2,542 bushels of contract corn in store, were made
by Cushman, True & Co.’s money, making 6,923 30-80 bushels. Add
what Jones says was delivered on execcutory contracts—549 bushels—
making 7,472 bushels, bought with Cushman’s mouey.

In answer to 2nd interrogatory, the Master says Dole & Co. received
from R. P. ITardin on his contract, 380 60-80 Lushels.

Page 49 of cvidence shows, that this corn, together with 119 20-80
previously delivered to Fairfield & Weld on same contract, cost 36 cents
per bushel. Tairfield & Weld had advanced on this corn $122.306, leav-
ing for Dole to pay 57%, and the proportion, belonging to Fairfield &
Weld, would be 340 bushels, to Dole & Co. 160, so that Dole & Co.
received and put into their crib on this one contract of (FFairfield &
Weld’s) corn, paid for with Cushman’s money, 121 60-100.
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Page 50 of evidence shows, the following persons, who had made con-
tract to deliver corn to Tairfield & Weld, and had already delivered
gome to Fairfield & Weld, and reccived an advance from Fairfield &
Weld on their contracts, did after the assignment deliver to Dole & Co.
sufticient corn to cover the advance. I give below the names, amount
advanced Dby Iairfield & Weld, and amount delivered to them before
assignment ;

Amount reccived Amount advanced
by I. & W. by F. & W,

R. P. Hardin, 11934 5122.36
R. Wilkinson, 8310 37.81
S. Chandler, 7 5% 54.80
C. Grube, S
A. Guritlin, 126% 84.00
A. S. Calkins, OB 90.72
John Titus, 400% 102.40
E. C. Gould, 320% 91.98
M. Deyo, 138% 63.02
W. T. Donnavan, 1038% 35.00

S1,4775% S672.09

Judson, page 50, says, that Hardin was allowed 30 cents for the 11932
bushels, delivered by him-to Fairfield & Weld before the assignment,
and as there is no other evidence upon that question, it is fair to pxc
sume, that the rest were allowed the same price, and the 1,477
bushels at 30 cents, is §4433°% leaving balance of $228 7t Judson

page 49, also says, thcv paid Hardin on that receipt by them, at tlle
rate of 36 cents per bushel, and the 228™ would at this rate pay for six
hundred and thirty-five %2 bushels (632+%%)-

The answer to the third interrogatory states, that "Dole & Co. paid
8140 to R. Hardin on his contract with Fairfield & Weld. This cannot
be true, or it it is, they received more than 380$¢ bushels of him. The
advance of Fairfield & Weld to Hardin, was $122.36; he had delivered
119§ Lushels; this, at 80 cents, Would be b3o (7 Ie.umfr balance of

$86.59, which at 36 cents would buy 25123 bushels.
The ’,\140 at 36 cents would buy 3“9""- .
Making in all (’40‘ 2 busllch

Wlnch must have been received by Dole & Co., if they pfml S140,
Their agent Judson says, they only received 88022 bushels, and paid at

the rate of 36 cents for it. That would be S137.01
Deduet overpayment of Fairfield & Weld 86.59
and we have 50.42

paid by Dole & Co. and for which they get the corn and put it in their
own crib.  See Judson’s testimony, page 48.
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Dole & Co. paid Cushman & Co. 86+.50 on the Weyman receipt.
Judson, page 51, states, that Fairfield & Weld had advanced to Wey-
man §64.50, and that Weyman had delivered 300% bushels of corn ; that
Fairficld & Weld assigned their contract with the indorsement of $64.50
to Cushman, True & Co.

~

That Dole & Co. bonght of Weyman the receipt for 30033 bushels,
and paid back to Cushman, True & Co., the advance of §64.59, and then
[ took from IFairfield & Weld’s cribs all the corn on the receipts, so
they got corn for all of the money paid out on this receipt.

4th.  Master says, the following amounts of corn were delivered to
different persons out of the Fairficld & Weld corn, May 17, 1860 :

To I. V. Waterman, 229  Dbuslels.
April 25, « « it on I'. & W.’s receipts, 1777 8
John Olmstead, 1,7503¢ ¢
J. R. Weltner, s 250 £
L. Umlauf, 685 «
Thomas Herford, 1,398 &
J. D. G. Weld, Griflin, 12635
E. C. Gould, 32028  «
April 5, 1860, Cushman, True & Co. replevied 5,004 cs
(%3 2\", 13 (X4 (X4 3 13 2,20_1_ 13
—— 33
Total, 11,943 s

The answer does not present the facts as the evidence shows it. By
the evidence of Judson, page 40, it appears that the corn delivered to
Waterman, March 27, 1860, was from one of the Fairfield & Weld’s
cribs, but upon a receipt, given by Dole & Co., this was 229 bushels ;
the 17% bushels, delivered to Waterman, April 25, 1860, was on the
receipt to Fritz Town, contained in Fairfield & Weld’s schedule, page 21,
on this $2.85 had been advanced by Ifairfield & Weld, and if Dole &
Co. delivered to Waterman, the whole 17* bushels, Waterman must
have paid them back the advance $2.85.

Tlhe 1264 bushels delivered to J. G. D. Weld, was on the Griffin
receipt, and by Weld’s schedule, page 21, Fairfield & Weld had advanced
384 on this receipt which must have been paid back to Dole & Co., if
they delivered the whole 12633 bushels of corn.

The 32032 bushels said to be delivered to E. C. Gould, was on Fair-
field & Weld’s receipt to Gould for that amount, and on whieh (as per
Weld’s schedule, page 21,) Fairfield & Weld had advanced $91.98, and
this must have been paid back to Dole & Co., if they did deliver the

whole of the corn.
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The two amounts last spoken of were delivered about middle of the
June, 1860, two months after the replevin by Cushman, and should not
be credited to Dole & Co.

As a bona fide delivery of Fairfield & Weld’s corn on their receipts,

These amounts to Waterman, 229
(43 1 L7 15
Weld, 126 %
Gould, 320
Total, 693.8;

3

bushels should be deducted from the total amount, 11,943 bushels which
the Master reports as having been delivered by Dole & Co., leaving only
11,2492 bushels. The 5th and 6th pages of the report are not in reply
to any question asked in the submission to the Master, and is wholly
irrelevant, and not in accordance with our understanding of the evidence,
and for errors and insufliciencies. :
GLOVER, COOXK & CAMPBELL,
For Cusmaan, True & Co.

Lxceptions to Master’s report overruled.
I

June 25, 1863, Dole & Co. file a supplemental answer in substance,
that :

As to said 7,000 bushels replevied by Cushman, True & Co., that said
replevin suit was tried in the Cirenit Court of La Salle county, at IFeb-
ruary term, 1862, and the right of property found to be in Cushman,
True & Co.; and that Dole & Co. appealed to Supreme Court, and
Judgment affirmed. <2 '.-'~7/- Zet 'f L lryy L8l 4

Decree made July 1, 1863,.whe1{ebyit was adjudged, that Charles S.
Dole and James H. Dole should pay unto John D. Olmstead, $599.31
and have execution therefor. '

To Thomas Herford, ; 486.91
and have execution therefor.

And all costs except the serving of writs on the other defendants, and
costs of filing their answers and entering of their motions and orders upon
record. Further ordered, that they pay unto Lewis Umlant, $235.27,
and have execution therefor.

Appeal allowed, and bond filed.

LELAND & BLANCHARD,
Solicitors for Dot & Co.
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