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STUPREME COURT,

STATE OF ILLINOIS.

MM IN CHANCERY.

S

- S, ot al. )
|

Plaintifts in Ervor, |
I:.

J

s, Lirror to Cook: Co. Circuit Couit.

HASNRASCHN DI, el al.

Defendants in Error,

Briet” of Plaintiffs in Lrror.

This is an appeal from an order dismissing the  bill, upon wotion.

tor.want of jurisdiction.

It is a bill filed in aid of an execution issued out of the Cook County (fir-
cuit Court, directed to the Sherift of Winnebago county, and levied upon
property in said connty which is charged to have been fraudulently con-
veved for the purpose of hindering, delaying and  defranding  ereditors.
The facts in which the frawd consists ave stated thercin,  The complain:
ants reside in Cook county.  The property is in, and one defendant resides

in, Winnebago county.  The other detendants are non-rvesidents,

The defendants velied upon section 2 of the Chancery Code, but cited

no anthorities,

The plaintiffs in error claim that this proceeding is nol an original

hill, but supplementary and auxiliavy to the suit at law, for the purpose of
1 2 2 ; UL

aiving effect to the regular process’of the court, and aftord the complainants

the relief songht, viz. payment of their judgment.

1. Upon principle.  The court by Statute has authority to issuesits
process to a foreign county, commanding the Sherift to obtain satistaction ot
its judgments from the property of the defendant. By a familiar principle,
the court having the power to direct the officer to make the exeention
out of the property of the defendant, by a necessary implication, wonld
have authority to take the steps absolutely necessary to make the power
cffectnal and practical.  If a party can throw obstruetions frandualently (as in
this case) in the way of the process of the court, and the court have no
right to remove them, then the power of the court hecomes antirely use-
less, for that power which depends upon the volition of the objeet towards

which it is to he exercised is hardly worth the name.




! in the case at the bar, if ‘the allegations of the bill are to be taken.as
true in this proceeding, the defendant has fraudulently conveyed away his
, property for the purpose of defeating a process of the court regularly and
within its authority issued. Now, must this court seek the aid of another
_ forum to prbtect itself. and its process from the fraud of the defendant? .In
_other words, has it npt ez necessitate power to enforceits commands as against

¢ fraud ?

In Steiff vs. Hart, 1 Comstock, N, Y. Court of Appeals 20, the court
say, page 30:

«Whenever a power is given by statute, everything -necessary to
making it effectual, or requisite to attain the end, is implied.”

In that case a well settled rule of common law was determined,
overruled by implication, because it interfered with the proper carrying out
of a provision of the statute.

There are many other cases referred to in this case,in which this power
has been exercised.

1 Kent Com., 464.

The doctrine is fully recognised in O. Field vs. the People, 2d Scamm.,
79.

The Court of Chancery is not a separate tribunal, but the powers for-
merly exercised by Courts of Chancery exclusively are, by the constitution
and statutes of this State, merely conferred upon the courts of law. (Sec
Court Act, art. 5, sec. 1.) And the chancery code merely prescribes - the

“method of exercising that power by the court having the power.

2. The ‘question has been distinctly decided that a creditor’s bill was
not an original bill, but merely a continuation of the suit at law. In the
case of Haddan vs. Spader, 20 Johnson’s Reports, 554, which was a bill
filed by a creditor to reach property frandulently assigned, in page 574, the
court say, “The jurisdiction of Chancery is supplementary and in-aid of
{he common law process, and if confined to cases of fraudulent assignments
I pereeive nothing dangerous or alarming in the exercise of such a power;
on the contrary, it seems wise and salutary in giving full and firm effect to
the writ of Fieri Facias.”

In the case of Tarbell vs. Griggs, 3d, Paige, 207, which was a creditor’s
bill filed in the State Court upon a judgmentin the United States Court, the
Chancellor held that the State Court had no jurisdiction, becanse it was in aid
of the process of the United States Court: in other words, on the ground that
it was not an original suit, which is the principle contended for in this case.

In the case of Hatch vs. Dow & Rendick, 4th McLean 112, the court
expressly holds that a creditor’s bill is a continuation of a suit at law and
not an original suit, and decides that a charge of citizenship after judgment,
but before bill filed, does not divest that court of jurisdiction in the suit iw

equity, heeause it is a continuation of the same proceedings.

When a legal claim is established by a judgment, and courts of law are
unable to afford adaquate velief, from a defect in their process or powers, &
Court of Equity may assist the ereditor. 11 Vam. 283,12 ib. 699, Walk. ch. 28.
E. M. DEWEY, SMITH & DEWEY,

Qf Counsel. Attorneys for Plffs in Error.
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STATE OF ILLINOIS.
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L Error to Cook Co. Circuit Court.
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Defendants in Error, |

Brief of Plaintiffs in Error.

‘This is “an appeal from an order dismissing the bill, upon 1inotion,
P} ing

for want of jurisdiction.

It is a bill filed in aid of an execution issued out of the Cook County Cir-
cuit Cowrfy divected to the Sheriff of Winnebago county, and levied upon
property in said county which is charged to have been fraudulently eon-
veyed, for the purpose of hin(lm'ing,‘ delaying and defranding creditors.

-The facts in which the fraud consists are stated therein. The complain-

ants reside in Cook county.  The property is in, and one defendant resides
in, Winnebago county. The other defendants are non-residents.

The defendants relied upun section 2 of the Chancery Code, but cited
no authorities,

The plaintifts in crvor claim that this proceeding is not an original
bill, but supplementary and auxiliary to the suit at law, for the purpose of
Ziving effect to the regular process of the court, and afford the ‘complainants
the reliet sought, viz. payment of their judgment.

1. Upon principle. The court by Statute has authority to issue its

process to a forcign county, commanding the Sheviff to obtain satisfaction of

ifs judgments from the property of the defendant. By a familiar principle,

the court having the power to direct the officer to make the execntion
ont of the property of the defendant, by a necessary implication, would
have authority to take the steps absolutely necessary to make the power
effectual and practical. It g party can throw obstruetions fraudnlently (as in
this case) in the way of the process of the court, and the court have no
right to vemove them, then the power ot the conrt hecomes - entirely use-
lesg, for that power whicl depends npon the volition of the ohject towards
which it is to be exercised is hardly worth the name.



In the case at the bar, if the allegations of the bill are to be taken as
true in this proceeding, the defendant has.fraudulently conveyed away his
property for the purpose of defeating a process of the court regularly and
within its authority issued. Now, must this court seck the aid of another
forum to protect itself and its process from the fraud of the defendant? In
other words, has it not ez necessitate power to enforce its commands as against
frand ? '

In Steiff vs. Hart, 1 Comstock, N, Y. Court of Appeals 20, the court.
say, page 30:

“Whenever a power is given by statute, everything necessary to
making it effectual, or requisite to attain the end, is implied.”

In that case a well settled rule of common law was determined,
overruled by implication, because it interfered with the proper carrying out
of a provision of the statute.

There are many other cases referred to in this case,in which this power
_has been exercised. A

1 Kent Com., 464.

The doctrine is fully recognised in O. Field vs. the People, 2d Scamm.,
9.

The Court of Chancery is not a separate tribunal, but the powers for-
merly exercised by Courts of Chancery exclusively are, by the constitution
and statutes of this State, mercly conferred upon the courts of law. (See
Court Act, art. 5, see. 1.) And the chancery code merely prescribes the
method, of evercising that power by the court having the power.

2. The question has been distinctly decided that a creditor’s bill was
not an original bill, but merely a continuation of the suit at law. ~ In the
case of Haddan vs. Spader, 20 Johnson’s Reports, 554, which was a bill
filed by a creditor to reach property fraudulently assigned, in page 574, the
court say, “The jurisdiction of Chancery is supplementary and in aid of
the common law process, and if confined to cases of fraudulent assignments
I perceive nothing dangerous or alarming in the exercise of such a power;
on the contrary, it seems wise and salutary in giving full and firm .effect to
the writ of Fiers Facias.”

In the case of Tarbell vs. Griggs, 3d, Paige, 207, which was a creditor’s
bill filed in the State Court upon a judgment in the United States Court, the
Chancellor held that the State Court had no jurisdiction, because it was in aid
of the process of the United States Court: in other words, on the ground that
it was not an original suit, which is the principle contended for in this case.

In the case of Hatch vs. Dow & Rendick, 4th McLean 112, the court
- expressly holds that a creditor’s bill is a continuation of a suit at law and
not an original suit, and decides that a charge of citizenship after judgment,
but before bill filed, does not divest that court of jurisdiction in the suit in
equity, hecause it i a continuation of the same proceedings.

When a legal claim is established by a judgment, and courts of law are
unable to afford adaquate relief, from a defect in their process or powers, a
Court of Equity may assist the creditor. 11 Vam. 283,12 ib. 699, Walk. ch. 28.
E. M. DEWEY, SMITH & DEWEY,

Qf Counsel. Attorneys for Plffs in Error.
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IN THE SUPREME COURT.

—— —~o— —_—
JAMES D. SHERMAN,
Appellant. )
vs. )
HENRY G. KOON ET AL., )
Appellees.

APPELLEES’ POINTS.

The bill shows on its face that all the defendants below (appellees) reside in
Kankakee county, and that the land, to enforce or aid a levy upon which is the object
of the bill, is also in that county. The suit should therefore be brought in that
county.

See Sec. 2, Chap. 21, Revised Statutes.

The fact that the judgment upon which the execution issued was rendered in the
Circuit Court of Cook County, gives that court no jurisdiction of the suit in chan-
cery, for the statute makes no such exception. The law and chancery sides of the
conrt are as separate as if they were distinct courts.

It is quite immaterial whether the judgment at law upon which the creditor’s bill
is based be in the same or some other court. It may be a justice’s judgment.
Balentine v. Beall, 3 Scam. R. 206.

Or of the probate or county court.
Manchester v. McKee, 4 Gilman R. 515.

Or a decree of the Circuit Court in chancery of another county.
Weightman v. Haich, 17 Ill. R. 281.
Sec. 86, Chap. 21, R. S.

The evil consequences of suits in which the title to lands is involved, being sus-
tained in other counties than those where the land lies would be great as to bona fide
purchasers pendente lite, without notice, who would be bound by the result without
any means of previous information of the pendency of the suit. °

Herrington v. Hubbard, 1 Scam. R. 5T8.
1 Story Eq. Sec. 405.

VAN BURENS & GARY,
Solicitors for Appellees.
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JAMES D. SITERMAN,

HENRY G. KOON et al.,

Pages.
1&2.

6.

=T

13.

14.

SUPREME COURT.

STATE OF ILLINOIS.

- e~~~

Plaintiff in Error. IN CITANCERY.

vS..

| S —

} Error to Cook County Cireuit Court.
Defendants in Error. .

Abstract of the Case.

This is an appeal from an order of the Cook County Cireuit, dis-
missing the bill for want of jurisdiction.

The Bill of complainant is a Dill in aid of execution, and was
filed on the Fifteenth day of February, 1859, stating that the complain-
ant, residing in Chicago, in the County of Cook, in the term of
Janmary A.D. 1859, recovered, in said Circuit Court of Covk County
a judgment against enry G. Koon, one of the defendants, for three
hundred and forty-two 20-100 dollars, damages and costs.  The pro-
per issuing of an execution, on the 5th day of January, in the year
1859, directed to the Sheriff: of Kankakee County, the then resi-
(101.1'6'0, of defendant, 1lehivy G. Kuuti§ & proper endorsement and
:1E§1i{'el')"t('n' the Shetiff of said County, vn the same day ; that on the
sth day of February, 1859, the Sheriff levied upon the interest of
said Henry G. Koon, in certain real estate mentioned in the hill,
in said County of Kankakee. Also, the endorsement of said levy
upon the execution ; that said execation was in full force and eftect
at time of levy and filing bill, and judgment wholly unsatisfied,
and that the Sheriff cannot safely proceed to sell said real estate, to
satisfy said exccution, for the reason that the co-defendants of 1 {enry
G. Koon, for the purpose of defrauding the complainant and other
creditors of said 1enry G. Koon; hold the title to or incumbrances
upon said property, which transactions are charged to De entirely
fraudulent, and the facts showing that, ave stated in the Dbill. All
the defendants are averred to reside in said Kankakee County.
Which bill is duly verified. Bl

A-;’.'.. ‘,_,_":"‘.‘H:.J: A TVA (Y EXE YA O
Afterwards the defendants, by Van Buren & Gary, their
Solicitors, appeared and moved the court to dismiss the bill of
complaint in this case, for want of Jurisdiction of this Court.

Afterwards, and on the 4th day of March, 18359, said court,
on this motion dismissed the bill with costs, from which decision
the complainant appealed to this court.

SMITII, DEWEY & KELLOGG,
Attorneys for Plaintiff in Error.
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SUPREME COURT.

STATE OF ILLINOIS.

JAMES D. SIIERMAN, PRgSteREe oy 8

| BT 3 5
Plaintift in Error. IN CITANCERY.

8.
HENRY G. KOON ¢t al., v Error to Cook County Circuit Court.
Defendants in Error.

Pages.
1&2.
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14.

Abstract of the Case.

Thhis is an appeal from an order of the Cook County Circuit, dis-
missing the bill for want of jurisdiction.

The Dill of complainant is a bill in aid of execution, and was
filed on the Fifteenth day of February, 1859, stating that the complain-
ant, residing in Chicago, in the County of Cook, in the term of
January A.D.1859, recovered, in said Circuit Court of Cook County
a judgment against Ilenry G. Koon, vne of the defendants, for three
hundred and forty-two 20-100 dollars, damages and costs. The pro-
perissuing of an execution, on the 5th day of January, in the year
1859, directed to the Sheriff of I{ankakee County, the then resi-
dence of defendant, 1lenry G. Koon; a proper endorsement and
delivery to the Sheriff of said County, on the same day ; that on the
8th day of February, 1859, the Sheriff levied upon the interest of
said Henry G. Koon, in certain real estate mentioned in the bhill,
in said County of Kankakee. Also, the endorsement of said levy
upon the execution ; that said execution was in full force and effect
at time of levy and filing bill, and judgment wholly unsatisfied,
and that the Sherift cannot safely proceed to sell said real estate, to
satisfy said execution, for the reason that the co-defendants of Ilenry
G. Koon, for the purpuse of defrauding the complainant and other
creditors of said Henry G. Koon; hold the title to or incumbrances
upon said property, which transactions are charged to De entirely
fraudulent, and the facts showing that; are stated in the bill. All
the defendants are averred to reside in said Kankakee County.

- Which bill is duly verified.

LT SRV Y b vl DT WYY ;
< 155 3 ot

Afterwards the defendants, by Van Buren & Gary, their-
Solicitors, appeared and moved the court to dismiss the bill of

)

complaint in this case, for want of Jurisdietion of this Court.

Afterwards, and on the 4th day of March, 1859, said court,
on this motion dismissed the bill with costs, from which decision
the complainant appealed to this court.

SMITIL, DEWEY & KELLOGG,
Attorneys for Plaintiff in Error.
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SMITH, DEWEY & KELLOGG,
Attgmey for PIff. in Error.
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