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Supreme Goued of Ellinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

LAWRENCE VAN BUSKIRK,

vs, APPEAL FROM PEORIA.

CHARLES B. DAY, =T AL.

BRIEF FOR APPELLEES.

1. The instrument sued on is a promissory note. It is a promise in wri-

ting to pay a specified sum, at certain times therein limited, to the order of a per:
gon therein named; and was therefore transferable by assignment.

See Chitty on bills, 516.

Walters v. Short, 5 Gilm., 259.

Purp Stat., 2, 712, cap , T8, Secs. 3 and 4.

8, It is not a mere promise fo loan money, as assigned by appellant, but
an absolute promise to pay “to the order of Lewis Howell.” The added
words, ¢ President of the Board of Trustees of loan to the American Pottery
Company,” whether regarded as decriptio personae, or as indicating the capa-
city in which, or the use to which Howell takes, do not alter the case, or affect
either the negotiability or the measure of damages upon the note.



2

3. There was no fraud or fraudulent representation connected with the
consideration or the exectuion of this note, to vitiate it in the hands of any one.
This was, moreover, a question peculiarly within the province of the jury that
tried the case in the Circuit Court, and was3 fully submitted to, and passed upon,
, R by them. This court, it is believed, will not now disturb their verdict. *
Poroccted Brviy s Aol oottt Un ZinglZ 20 Lpaun Lo, st Lits L2 o’y JZR D e 7 e
v eukt Lag e lly LessY ey o, O faciiis fE o7z Lees T ~ Macskin AL 20T ey L’;/’Z'q—.;ux’a&}«djéf(’a-z/:‘w/ Lee Tt
Alike bn Lo [ Alnnn b LR [eia 7 Cdnf CeC A =~ Cladi MLL/(('(:«%, z/ %) 753 2"
4. Said note was given in strict compliance with the written contract be-
tween appellant and the commissioners, for organizing the American Pottery
Company. This contract pnrports to set out fully the consideration for, and
inducements tv, the giving the note; and all the outside proof of other consid-
erations than those named in the written contract, was improperly admitted in
evidence and was afterwards, in effect, withdrawn from the jury, by the 4th in-
struction, given on the part of the plaintiffs, which instruction was not excepted
to by the defendant, and it is now too late to raise any question of the kind in
this court.

5. The written contract of subscription was substantially complied with
. by the commissioners, and so the jury found. The objection, and the culy one,
now made on this head, viz: That the Pottery premises were not mortgaged
to secure the loan, is not sustained by the Record. Appellant’s own witness,
Howell, says, (see p. 18 of Record): * Trustees took mortgage from the Pot-
tery Company on the property to sccure the subscriptions.” This evidence,
introduced by the defendant below himself, or admitted without objection, ren-
dered further ke proof of this fact unnecessary,

6. It is not elear from the proof that this note was assigned after maturi-
ty. Mr. Howell, the only witness ou the point, says, ‘““he thinks it was,” but
tcannot say.” This is not enough, especially where, as in this case, the note
had really been paid for long before maturity, (see testimony of Fenton p. p.
24, 25 of Record,) and only waited the mere formal endorsement of Howcll to
complete the transfer of the legal title.

T. Substantial justice is done by this verdict. Appellant, with many
others, gave his note, pledging himself to pay money for the furtherance of a
common enterprize. These appellees sold their goods to pay the workmen en-
gaged in advancing thut enterprize, under an agreement to accept this, with
the notes of other subscribers, in payment, and upon the faith that it would be
promptly paid. It is inequitable in appellant now to refuse.

: COOPER & MOSS,
‘!L,',?Z‘(y'l% r /(cc'ZL-«_dZ:.;«A,‘ % For Appellces.
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SUPREME COURT OF ILLINOIS.
Third Grand Division.—April Term, 1863,

LAWRENCE VAN BUSKIRK, (
< &
VvS. ~ ]‘ APPEAL FROM PEORLE:.
CHARLES B. DAY And Others. (
ABSTRACT.

This suit was commenced before a Justice of the Peace in Peoria County, by Char]eu
B. Day & others, partners, against VanBuskirk, and taken bv appeal to the vacmt»
Court.

On the trial in the Circuit Court the plaintifis below introduced in evidence the fol-
lowing instrument and endorsement, to which the defendants ohjected, because the
same was not assignable, and because it appeared from the face of the instrument that
it was only an"an agreement to loan money, to-wit:

On the back was endorsed payments of $70

The court overruled the objection, and defendants excepted.

The plaintiffs then rested their case.

Defendant then called Charles Ballunce : It was reported all over the City that the
Company were going to employ 1000 men when, ev erything was (‘ompleted ‘The
agents exhibited fine ware and brick made at Bennington, Vt., as a specimen of what.
they would do. They said if the people would promise a loan of $50.000, the Com-
pany would furnish as much more, and wauld make a fine thing of it—don’t know~
whether the representations were made in public or private. They put in some ma-
chinery and made some good ware. TI. G. Anderson professes to run the pottery at
the present time. &

L. Howell sworn : Can not say whether the note sued on was assigned before
maturity, or not. If the note became due May I, 1861, then I think it was assigned
after maturity. 1 think it was assigned after May 1, 1861. The Pottery Company

gwe nothing for it except what appears on the face of the note. They got this as
they did about $50,000 more—don’t know what Day & Co. gave for the note. The
note was executed for the benefit of the Pottery Co., and subscribers.

(The signature of the defendant on the subseription book was then shown to witness
and he stated thut it was the signature of defendant.)

About one sixth of the original plan was completed, and the centre of the 6 wings.
The Trustees took mortgage from Pottery Co., on the buildings and property, to se-
cure the subscriptions. They got a portion of their machinery from Vermont—En-
gine from Rochester, N. Y.—cost $2,000.

Defendant then offered and gave in evidence, the original subscription book, to which
was attached the name of the defendant, for $200, and which subscription is as follows:
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L.-Van Burkirk,........... .. .. .. $200.
And others.
" And the terms ol “which were aceepted by the obligees.

David McCuallough, sworn: That the last installment of the note fell due May 1st.
1861. =

Eldrick Smith sworn: I know Johnson, one of the men who were getting up pot-
tery subscriptions. Ile exhibited ware manufactured at Bennington, Vt., to show
what they could do here—was fine ware, consisting of a variety of articles. Johnson
and myself went to defendant to get him to subscribe to the loan  That the Pottery
would advance property two or three times its present value—that they were to em-
ploy 1200 to 1500 hands when finished, and would have it completed inside ot two
years. The Company were to put in one to $200,000, if the citizens were to subscribe
their amount. They said the material was here, and they cauld manufacture cheaper
than cast—defendant doubted—said he had been swindled liﬂlbl‘cf—would'think abont
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it—said he-wanted to know it there was any doubt of the success of the enterprise.
We represented that it could go throngh if $50,000 was subscribed. A few days after
1 met defendent down town, and he subscribed—he said he would subscribe if they
would go on. I told him I had no doubt but it would go right along. THe was in-
duced to subseribe in consideration that it was a fixed fact, and that the buildings
would be located where vepresented. 1 went with Barker, one of the stockholders, to
induce defendant to sign the not® sued on.  Defendant was afraid to sign it, but I
soon induced him to sign it.  We held out the same representations as before. They
had investigated our clay and said it was all right, and the only obsticle in the way
was the want of money. They said they had skill and ability, as good as could be
found anywhere.  One wing and stack is al! that is completed—don’t think defendant
read the contract when he signed it-—considerable machinery and one side house was
erected.  The round house, or centre part, is commenced. The undertaking was
that $50,000 was to be raised by subsceriptions, and  the Company were to raise $150-
000 abro d.

H. G. Anderson, sworn : I attended one pnblic meeting of those interested in the
enterprise.  The Company stated if they got the loan they would establish u big thing
that would add largely to the interest of the City-——were to employ 1000 men. If
they could get $50,000 they would furnish as nach more 1 think.  They had a good

‘talker, and represented  they wounld turn ont some millions of ware a year —would

monopolize the trade in Mississippi Valley—had specimens on exhibition—very fine.
The thing was under operation 8 (o 12 months--did nat make ware as good as exhib-
ited. T commenced operations Nov. 1, [861. ITave been connected with it ever
sinee--T think that $150.000 in addition to the $50,000 wouald muake it a prosperous
institation.  The buillling when completed will be five times its present size and ve-
qliirc $350,000 (o complete the original design.  The Pottery Company have had
ll_(')(hing to'do with it since I nurchased —is about 5 aeres of land  with the pottery

works. 2
A

A. Fenton, sworn: About $ 10,000 subscription has been paid—one wing and basement

of building is completed.  Part of tne porchase of premises were donation, and part
subscription.  The whole purchise money, 82,600 or $2,700.  We told the citizens it
they would raise $50.000 we would raise enough more to complete the works, about
$300,500.  The subseription was raised.  The company did  business  about a year—
had some 20 or 30 hands.

It was admitted the Pottery Company was duly organized before the giving of the
note sued on, by the commissions named in contract of subscription, and that the
pottery premises were insured for the benefit ot subsceribers to the loan.

The plaintifis then ask d and the Court gave the following instrueti ns, which were
excepted 0.

Ist.  That the note read in evidence makes a good prima facie case for the plaintifis,
and the jury should find for the plaintiffs the amount of principle unpaid thereon, with
interest on cach installment form the time the same became, due and payable, unless
the defendant has established affivmatively, a good legal defence to said note

2d.  That the legal title to said note was never in  the *“American Pot-
tery Company”, and no proof of representations made by said Company or its agents,
to induce the excention of said note, orv of the falsity of such vepresentations, can be
used to defeat a recovery upon said note, unless it be also showp that Lewis Howell,
to whom said note is made payable, or the Board of Trustees of loan, to whom said
su’ seription was made, concurred in said representations, or assisted in misleading
the defendant, and procurinzg him to make such subscription, and sign said note on the
faith-of such representations.

Tth.  That said Decins W, Clark, and the others named in said loan contract, as,
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commissioners for organizing said ‘“American Pottery Company,”” were parties capable
of contracting, and if they afterwards complied, as individuals, or as the ‘“ American
Pottery Company,” with the terms of said contract. this constitutes a sufficient con-
sideration to support said loan contract, provided such contract was made in their
individual capacity, but not if made by them as commissioners.

The jury returned a verdict for the plaintifis for $141,05, and defendants moved for
a new trial,

1. Because the Court admitted improper evidence asked by plaintift.

2. The Court gave improper instructions asked by plaintiff.

3. The verdict is contrary to law.

t. It is against evidence.

5. It is against the instructions ot the Court

6. The plaintiff could only recover damages on the contract sued on, to the amount
proven that he sustained, and not the amount agreed to be loaned.

7. The note sued on was not assignable.

But the Court overruled the motion, and rendered ]udgment to which the defendant
then and theresexcepted, and prayed‘an appeale- = =

M. WILLIAMSON,
Attorney for Plaintiff,

-~
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The Peoyle of the State of Ilinoisg,
To the SHERIFF of Peoria County, Greeting.

We Command you to Summon UQQ\OJ\,Q;A .~ &/“ '\iowum \f @m

S?o/A’m @\.E g&»& Oy kwu &smM\kad‘

el .
if ‘Q\“K may be found in your County, to appear before our Circuit Court on the first day of the

term theéreof, to be held at Peoria, within and for the said County of Peoria on the ik

Monday of ®e\ Aer Onads «~ w _ then and there in our said Court to axpxwersinte
\\\mqm OW\dxv dukv\nucu 0 e Phaltn ko | Btk + a0 (s ek W owr
QQ\JYQMAX %)&N\)\* Q;im‘ ‘Q W\s\\x‘* o }TQ\M d\ A &(w - 5 MA\M ol W
fuxuv \ \M\\W\\ 0‘“‘" oo b dad o m\;l\\u\ \

and make return of this writ, with an indorsement of the time and manner of serving the same, on
or before the first day of the term of said Court, to be held as aforesaid

30 T
é; , { > Witness Exocu P Nroaw, Clerk of our said Court, and the seal thereof, at Peoria,
/- b il o ‘
s § '\/}5) <”~-’% this N :’51 day of \X \{)‘ ol w in the year of our
OO -

g Lord one thousand eight hundred and sixty  (Gne/

ki e . il LLT
3 ) (/)}( 0(,,{) .f '\[.)/A;uv‘ CLERK.
‘ }‘ & ({dcleaw )-./’f 4
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SUPREME COURT OF ILLINOIS.

Third Grand Divz‘sion.—April Term, 1863,

JLAWRENCE VAN BUSKIRK; ‘
: vs. - sl 1! APPEAL FROM PEORIA.

l

L

CHARLES B. DAY And Others.

: ‘And the said Lawrence Van Buskirk, plaintiff, comes and says : that in the
" _yecord and proceedings aforesaid there is manifest error in this, to-wit:

1.:: The Court erred in admitting evidence to the jury on part of plaintiff
below. :
9. The Court gave improper instructions asked by plaintiff below.

The verdict is contrary to the evidence.

The verdict is contrary to law.

Tt is contrary to the instructions of the Court.

6. The damages are excessive.

The said judgment was given in favor of the said plaintiffs below, whereas
by the laws of the land it ought to have been given for defendants below,
wherefore the said Van Buskirk prays that the said judgment may be reversed,
annulled, set aside, and for nought held and esteemed, and that he may be re-
stored to all things he has lost by reason thereof.

M. WILLIAMSON, Att'y for PIff.

.
.
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SUPREME COURT OF ILLINOIS.

Third Grand Division.— April Term, 1863,

: LA\VRENCE VAN BUSKIRK, (
vs. l APPEAL FROM PEORIA.
CHARLES B. DAY And Others. I

BRIEF AND POINTS.

On the 22d day of August, 1859, the plaintiff, Van Buskirk entered into an agree-
ment with D. W. Clark, Fenton, Johnson, Lasselle and A. M. Johnson, as cominiss-
ioners for organizing the American Pottery Company, to loan them $200. The money
was to be paid to T. S. Bradley and four others, as trustces, who were to see it faith-
fully appropriated, and such loan to be repaid in ten years, with interest at the rate of
ten per cent. interest per annum.

This was only an agreement to loan money, and if the contract was violated by
either party, the measure of damages would not be the sum agreed to be loaned but
would be the damages sustained by reason of the breach of the contract. No such
damage was proven, and consequently the verdict should have been for the defendant.
il L On the 11th day of November, 1859, the pluaintiff was by false and fraudulent rep-

: resentations, induced to give his note for the subscription, reciting that it was given
for this loan to the American Pottery Company. This note contained sufficient upon
its face to show that it was only a promise to loan money—It was payable in install-
ments and was assigned {o the plaintiffs after the last installment became due, and
therefore any defence was good that would have been available in the hands of the
bayce. The note was given for $200, for no other consideration than that of a loan
and seventy dollars paid upon it. S f

A promise to loan money or any other article is not assignable either at common
law or under the statute. There is a wide distinction between a promise to pay mon-
ey or property, and a promise to loan it, and the note containing evidence ot this fact
upon its face, was therefore not transferrable so as to enable the assignees to sue in
their names. .

The note and subscription were obtained by fraudulent representations and prom-

ises. The pottery Company or commissioners made all manner of false yepresentations
among which, were that they would raise $150,000 to prosecute the building of the
pottery, in addition to the $50,000 loan, and that the subscribers should h:\_vq mort-
gage on the whole premises so improved as sccurity, for the repayment of the loan.
They never advanced a dollar,-and at the expiration of oue year sold all out to H. G.
Anderson, who still holds it. The subseribers to the loan have then no security, but
upon the property erected by their own funds, and that after it has been run down
with ten years use—the length of the credit.

The Court erred in giving the 4th instruction asked by plaintiff. The defence at-
tempted to be set up was fraud and frandulent representations in order to induce the
signing of the subscription and note, and-the Count-tells the jiry that notbing but the
written contract can be looked at for that purpose. It is true the Court intends to
modify that by instruction 10th. A bad instruction should never be given, even if
modified by a different instruction—it has the effect of misleading the jury. The fourth
instruction, thevefore, shounld have been refused. The evil effect of a Lad instruction
cannot be remedied by giving one that is correct.

M. WILLIAMSON, For Plfis.
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Supreme Gouet of Pllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

LAWRENCE VAN BUSKIRK,

V8. APPEAL FROM PEoRra CrrouiT CoURT.

CHARLES B. DAY AND OTHERS.

ADDITIONAL ABSTRACT OF RECORD,
BY APPELLEE.

In addition to testimony abstracted by appellant,—

12 Charles Ballance swears: At first the proposition was to have sub-
soriptions for a Joint Stock Co. I saw some brick made in imitation of
brick exhibited by Co. They were attempted to be glazed but were not fit.
Some one said clay taken from here to Vermont proved first quality. The
brick I saw were inferior; glaze didn’t adhere; they bro’t some brick here
that were splendid; I think the fawit was in the brick, not in the glaze;
the brick were very inferior; don’t know where they were burnt; don’t

know how much work they have done. The brick business is considered a
failure ; (and his last words are,) ‘“‘hearsay evidence is all.”’

13 L. Howell further testified : “I think the money raised by subscription
was faithfully applied.”

21 Eldrick Smith further testified ; “Z think they said the material was
here,” &ec.

I have seen the ware manufactured here. The C. C. ware is as good
as any they brought here, They invited def’t to go and examine their
samples on exhibition, said to be manufactured by them at Bennington,



22

23

26

2

Vt. The contract was exhibited to def’t at the time he signed it. At
first, I understood the intention to be, that the citizens were to subscribe
$100,000 as stock, but we found that would not do.

I think the glaze a good one, Anderson is the present financial man:
ager. Fenton is the Potter, and Dr. Johnson is also there. The ware
they are making now, is as good as any I ever saw.

H. @. Anderson further testified : Since I have been connected with
the matter, they have made as good ware as exhibited. I commenced Nov.
1, ’61; think the machinery was competent to make as good ware as that
exhibited. The business cannot be learned in a day; we are learning
something new every day. . . . . A joint stock Co. was just contem:
plated. I think it would take about 800 men to run the thing when com-
pleted. I have good evidence that our ware will compare favorably with
any bro’t in competition ; can sell all T can make of a certain kind. Have
not seen any made in the U. S. that excels it, and English ware, only in ap-
pearance, Commerce clay answers good purpose for C. C. ware. I can
sell cheaper than any other place in the U. S. T employ the same princi-
pal Potter old Co. did. Am acquainted with the glaze; old Potters call
it first class, better than English ; it will stand enormous heat, an essential
quality. Think after a time the whole thing will prosper. I had nothing
to do with the business before last Nov.; have sole control financially since.
We get quartz opposite Utica in LaSalle Co., and clay at other points west,
Coal is heaviest expense except labor, but does not cost half as much as
East. My materials are same used by old Co. Mr. Clark superintends
scientific part, same as before I purchased: Some of their ware appears
good, I have a fifth order from dealers in Quincy and Iowa, who bought
from old Company. I undersell others. Can turn outa kiln a week worth
$800. I think this is a favorable location for the Pottery business.

A Fenton testified: About $40,000 subscription has been paid. One
wing and basement is done. So far as I konw, all the money received has
gone into the buildings, machinery and fixtures ; a portion of the purchase
money of the premises was subscription, and part of the premises a dona-
tion. The whole purchase money for premises was 26 or 2700 dollars—the
rest donation. The original design was a joint stock Co. A committee
of citizens examined the matter and reported unfavorably. [We then told
them if they would raise $50,000 we would raise enough more to complete
the works, about $80,000. The subscription was raised. Our design was
to commence with $50,000 and then complete by selling stock.] The con.
tract in the book exhibited is the only one I have any knowledge of. The
note sued on was assigned to pl'ffs in part pay for goods they furnished the
Co. to pay hands for work done in erecting the Pottery buildings. The
goods were furnished long before the notes fell due, and upon the under-
standing that they were to be paid for in the notes of the subscribers to
this loan, and the assignmeut was afterwards made in fulfillmens of that
agreement. The estimate I submitted to the public meeting was correct
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as far as I was capable of making it. I bave had extensive experience in
the business,

Hldrick Smith, re-called by pl'ff, said : I represented to def’t that the
Pottery buildings would be located where they were afterwards put and
now are. Def’t lives near the works. The location of the Pottery there
was a material point in his mind. The establishment even as now conduc-
ted is a benefit to the city.

The second instruction asked by plaintitfs, was refused.

5th. The instruction given for plaintiffs is this. That the books and papers
readin evidence show prima facie, that the  American Pottery Co.” has
been duly organized, and if the jury shall find, from the evidence, that the
note in suit was given by defendant in part of loan of $50,000, to be ap:
plied in the eraction of Pottery buildings, for the use of said cowpany, and
if the jury shall further believe, from the evidence before them, that the
terms of, and consideration for such loan, were evidenced by a written
contract, and that the terms of said contract have been substantially com:
olied with, and that the plaintiffs have given value for said note, the jury
ghould find for the plaintiffs, unless the jury shall further beliave, from the
evidence, that fraud or circumvention was used to obtain the signature of
defendant to said contract of subscription to said loan, or to said note ; and
unless the jury shall also believe, from the evidence, that the organization
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of the company was a mere pretence, and that there was no organization
under the provisions of its charter.

Defendant’s instructions :

1st. It the jury believe from the evidence that the note on which
suit was brought, was assigned to plaidtiffs after maturity; and was ob-
tained by fraud and false representations, or withoat consideration, they
will find for the defendant.

2d. If the American Pottery Company were not legally incorpor-

ated, or if they were incorporated by the commissioners, namad in the charter,

31

for the purpose of defrauding persons agreeing to make such loan, they
will find for the defendant, provided the note was assigned after due.

AHth. If the jury believe that the note sued on was merely a promise
to loan money to the trustees, and that it was assigned after maturity,
plaintiff cannot recover, in this case, any more than he proves he has sus-
tained dumages on account of said non-compliznce with said agreement to
loan, as aforesaid, and would not be the amount agreed to be loaned.

6th. The jury will weigh all the evidence in this case, and if they
believe befendant was inducad to agree to make srid loan by fraud and
false representations, and without any consideration; and that the mnote
was assigned after maturity, they will find for defendant. If the note
was assigned after any instalment thereon became due, they will not
find for plaintiff, as to instalments due at time of transfer, but only for
instalments not due then.

Tth. The jury are instructed that a corporation possesses no powei's
except those expressly given by the act of incorporation, or necessarily
implied fron the powers given; and if the jury believe from the evidence
that the contract, or note given, w3 not given, or ¢rntracte 1 within the
scope of such powers, expressed or implied, they will finl for defenlint
provided they find the note in suit was assigned after maturity.

8th. The jury are instructed that every contract, to be binding,
must be mutual, and bindinz upon all the parties thereto; and unless the

jury believe, from the evidence, that the contract enteredinto by defonJant,
in this case, was not binding upon the commissioners, or the Pottery Com-
pany, as woll as the defendant, then it would not be binding upon the de-
fendant.

9th. In every contract there must be a promisor and a promisee in
existence at the time, and a subject to bs contracted about, and if either
is wanting it would be a void contract, and no recovery could be had on it.

COOPER & MOSS,
Attorneys for Appellee.
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