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Anited States of America:

STATE OF ILLINOIS, }
KANE COUNTY, SS.

Page 1. Pleas before the Honorable Isasc G. Wirson, Judge of the 18th Judicial
Circuit in the State of Illinois, and Presiding Judge of the Kane County Cir-
cuit Court, at a term of said Court begun and held at the Court House in Ge-
neva in said County, on the 12th day of May, A.D. 1856—Present the Hon.
I G. Wilson, Judge.

L. P. Barker, Sheriff.
Attest: L. Dearsorw, Clerk.

Transcript from Justice of the Peace, filed in this Court, January 23d,
A. D. 1856.

SUMMONS IN DEBT.
STATE OF ILLINOIS, %

KANE COUNTY, SS.
The People of the State of Illinois to any Constable of said County, GREETING.

You are hereby commanded to summon Peter O’Mailey to appear before .,
me, at my office in St. Charles, on the 12th day of December, 1855, at 9 o'clock "4
A. M, to answer the complaint of the President and Trustees of the Town of :
St. Charles, in an action of debt for the violation of the second section of an
ordinance passed by said President and Trustees June 15th, 1854, prohibiting
the sale of spirituous, vinous, fermented, mixed, and intoxicating liquors, in said
said town, for a failure to pay them penalties—a certain sum not exceeding one
hundred dollars—and thereof make due return as the law directs. Given un-
der my hand and seal, this 5th day of December, A.D. 1855.

A.R. MoWAYNE, J. P. (sEaL)

Lo

Returned served, by reading to the within-named defendant, Dec. 7, 1855.
Hexry M. Crark, Constable.

Subpcena issued and was served on Zenas Hodges, Ransom Conley, P. J.
Comstock, and J. D. Clyde, as witnesses in this cause.

3. Cause came on to be heard before A. R. McWayne, Dec. 12th, 1855.
Judgment given by the Court against defendant, for one hundred dollars debt
and costs of suit.

Defendant appealed to Kane County Circuit Court, and filed his appeal
bond, with Job Knight security, the 18th day of December, A.D. 1855.

i On the 21st day of May, in the Kane County Circuit Court, this cause

came on to be heard:

THE PRESIDENT AND TRUSTEES OF
THE TOWN OF ST. CHARLES, APPEAL.

V8.
PETER O'MAILEY. )
The plaintiffs appear by D. L. Eastman, their attorney, and the defendant
5. by J. H. Ferguson, etc., his attorney; and on motion of the plaintiff; a jury
came, and were duly sworn to try the case.



10.

| 2]

The plaintiffs first offered in evidence the records purporting to be the re-
cords of the corporation of the town of St. Charles. J. H. Ferguson was then
called as a witness, and testified that the book offered in evidence was the re-
cords of the corporation of the town of St. Charles. Witness then, on part of
defence, turned to certificate of posting copies of the ordinances on which this
suit was brought, and which is hereinafter set out in full, and stated that the
words “of the most” were inserted since the commencement of this suit, by A.
R. McWayne, former clerk of the corporation at time. certificate was made, but
not clerk at time words were inserted. (Zxzcepted to.) Court allowed said re-
cords to go to the jury as evidence in the case,

Title Page :
“TOWN OF ST. CHARLES BOOK OF RECORDS.”

“St. Charles, June 15, 1854. Board of Trustees met pursuant to a call of
the President—J. T. Durant, Job S. Randall, George G. Stevens, T. H. Bow-
man, and W. F. Osgood.

“After being duly organized, on motion of F. H. Bowman, the following
ordinances were passed by the Board:

“An Ordinance relating to spirituous, vinous, fermented and intoxicating liquors.

“Sec. 1. Be it ordained by the President and Trustees of the town of St.
Charles—

“Sec. 2 Any person who shall sell, barter or exchange any spirituous, vin-
ous, fermented, mixed or intoxicating léguors, within the corporate limits of said
town, except as hereinafter provided, or who shall upon the sale, barter or ex-
change of any goods, chattels, wares, merchandise, property, chose in action, or
upon any promise, contract or agreement, express or implied, except as herein-
after provided, deliver or furnish or cause to be delivered or furnished, or
knowingly suffer to be taken or received, any spirituous, vinous, fermented,
mixed or intoxicating liquors, shall be construed and adjudged guilty of a
nuisance; and every such person shall, upon conviction thereof, forfeit and
pay to said President and Trustees the sum of twenty-five dollars for each and
every offence. “J. T. DURANT,

President of the Board of Trustees.

“QOrdered, that the clerk be required to post printed copies of the two
last aforementioned ordinances, or have the same published according to law,
in some newspaper published in town. Board adjourned without day.

“Attest : A. R. MWayxg, Clerk.

“I hereby certify, that on the 24th day of June, 1854, I caused printed
copies of the ordinance passed by the President and Trustees pf the town of
St. Charles, on the 15th day of June, 1854, relating to spirituous, vinous, mixed,
fermented and intoxicating liquors, to be posted in three of the most public
places in said town.

¢“8t. Charles, June 24th, 1554, A. R. MW ayng, Clerk.”

P. J. Comstock, testified: know defendent, Peter O'Mailey ; does business
in St. Charles, in this County ; keeps a grocery ; he sold me fwo drinks of bran-
dy at his grocery, on the 29th day of Nov. last, at two different times; 1 paid
him for the same. He also sold a pint of whiskey on the same day, to Ran-
som Conley.
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Cross Eramined:—I1 reside at Batavia; went to St. Charles for the pur-
pose of buying liquor, that the defendant might be prosecuted ; I drank twice
on that evening at defendant’s ; went to several other groceries and saloons on
same evening ; drank five or six times in all that evening. (Juestion. State
whether you are a member of a temperance society, and pledged not to use in-
toxicating drinks. (Objected to by plaintiff, sustained.) Did you not go to St.
Charles to buy liquor of defendant at the suggestion or request of an organ-
ized band or society of men at Batavia, or by a resolution of such a band?
Ans. Well, I hardly know whether I can answer the question; there was no
resolution passed ; others knew I was going; it was spoken of by others; I
expected to have my expenses paid. Question. State whether or not you
are a member of a society sworn to prosecute liquor sellers, and to destroy
their property ? (Objected to and sustained.) Don’t know as any one offered
to defray my expenses ; had some expectation that they would be paid; I paid
for team and liquor; no one furnished me any money. (Main resumed.) Was
this grocery you spoke of, in the corporation limits of St. Charles 7 Counsel
for defendant admitted such to be the fact.

Ransom Conley, sworn: Know defendant ; keeps a grocery in St. Charles ;
know of his selling intoxicating liquor; he sold me a pint on 29th of Nov.
last, at his grocery, in St. Charles ; know of his selling liquor on #wo other oc-
casions the same evening ; he sold two drinks of brandy to P.J. Comstock
on fwo different occasions the same evening, at his grocery.

Cross Eramined :—1 live at Batavia; went to St. Charles to buy this
liquor, that defendant might be prosecuted ; went to several other places the
same evening ; left bottle of liquor I purchased at Dr. Coe’s; it was whiskey ;
T paid for that I bought; no one promised to pay my expenses ; I went up with
Comstock ; 1 expected I should perhaps get the money back I paid out. State
whether or not you went to St. Charles at the request of an organized society
at Batavia? Ans. 7 dow't think I did. Did you not go in pursuance of a
resolution of sach a society ! 7 did not that I amn aware of; 1 went with
Comstock. How many times did you drink liquor on that evening ¢ Ans.
Five or six times ; fook pretty good swigs.

Zenas Hodges, sworn : I know defendant ; keeps a grocery in St. Charles ;
27th of Nov. last, went to St. Charles and bought a pint of whiskey, and paid
for it (of defendant.)

Cross Framined :—1 live at Geneva ; went to St. Charles for the purpose

“of purchasing liquor of the defendant, that he might be prosecuted. Did you

not go to St. Charles in a pursuance of a resolution of an organized body or
society of men at Batavia or elsewhere? Ans. 7 did not. Ques. Did you not
go at the request or suggestion of such a society? Amns. I talked with a few
persons relative to my going up previous to my going.

Rolla French, sworn: I am the corporation clerk of the town of St.
Charles. These (referring to the book of records offered in evidence) are the
records of the corporation of the town of St. Charles. These ordinances and
certificates (referring to the ordinances and certificates of publication, upon
which suit is brought,) are in the hand writing of A. R. McWayne ; he was, at
date of said ordinances, the clerk of said corporation.

A.R. McWayne, sworn: Know defendant ; resides at St. Charles.  (Pltfl’s
counsel gave book of records purporting to be the records of the corpo-
ration of the town of St. Charles, to witness.) By Pltft’s Counsel. Please to
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Given,

Refused.

Given.

15.

Given.

[ 4]

state whether or not these are the records of the corporation of the town of St.
Charles ? Ans. 7hey are. Please to turn to the ordinances passed by the
President and Trustees of the town of St. Charles, June 15th, 1854, and the
certificate of posting such ordinances in relation to the sale of intoxicating
drinks, and state whose hand writing they are in? Witness opened book to
ordinance and certificate, and examined them. Ans. Zhey are in my hand

-

writing ; 1 was corporation clerk at the time. State whether you caused such
copies of those ordinances to be made? Ans. [ did. Did you cause such
copies to be posted up, if so, where? I had made fifteen or twenty copies; I
posted up one on the mill, on the West side of Fox River, in St. Charles ; one
on post in mill, on the East side of the river; I posted two or three copies on the
bridze across Fow River ; one in my office and one at the Post Office ; others
in different parts of the town. They were posted on the 24th day of June,
A.D. 18%4. The words “of the most” were added in the record book at the
request and by the direction of the President and Trustees of the town of St.
Charles. ' ~
The book of records of the corporation was then allowed to go to the
jury as evidence, containing ordinance and OERTIFICATE above set out. The
above was all the testimony in the above case.

PLAINTIFF'S INSTRUCTIONS.

1st.—That the book purporting to be the records of the corporation of
the town of St. Charles, is proper evidence in this case of all matters therein
contained.

9nd.—That what is the ¢kree most public places in the town of St. Charles,
is a question of fact for the jury to determine, and if they believe the
proper notices were duly posted in three public places of resort, such as the
Aouring mills on the East and West sides of the river in said town, and at the
Post Office ; such is proper evidence on the question of posting notices.

8rd.—Lost.

Ath.—That the minutes and entries made by A. R. McWayne while in
the proper discharge of his office, as clerk of the corporation of the town of
St. Charles, in the proper book of records of said corporation, are admissable
as evidence in this case.

The defendant then asked the following instructions: No. 1,2, 3, 4, 5, 6,
to be given by the Court, which were allowed and read to the jury; to the
giving of which, the plaintiffs then and there excepted.

1st.—The jury are instructed that this is a penal action, and in order to
entitle the plaintiff to recover, he is held to strict proof in every particular,
and all presumptions are in favor of the defendant.

9nd.—That unless the plaintiffs have proved that the ordinance declared
and was properly published, and in the manner prescribed by the Statute, the
defendant is entitled to judgment.

3rd.—That proof that copies of the ordinance were posted is not sufficient;
the plaintiffs must prove that such copies were printed copies, and the burden
of proof is upon the plaintifls in this particular.

4th.—That proof that copies of such ordinances were posted in certain
specified places within the limits of the corporation of the town of St. Charles,
is not sufficient unless the plaintiff has also affirmatively proved that such
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copies were printed copies, and that at least three of the specified places where
the same were posted, were three of the most public places within the corpo-
rate limits of said town.

5th.—That the certificate of the publication and posting of the ordinances
contained in the book of records of said town of St. Charles, is no evidence
whatever of the publication of said ordinance, and the jury have no right to
consider it.

6th.—That although witnesses may not be impeached by proof of general
reputation for truth and veracity, still the jury are not bound to believe them,
if they believe that the position of such witnesses in relation to the case destroys
his credibility ; or if their cross examination shows them unworthy of credit ;
or that any of the circumstances detailed by the proof shows them unworthy
of credit.

The Court then, of its own volition, gave the following instructions in
writing :—

That the jury are the judges of the credibility of the witnesses, and if un-
der all the circumstances developed in the case, the testimony of any of the
witnesses who have sworn is unworthy of credit, the jury should disregard it.
It does not follow that because a witness has sworn to an alledged fact, the
jury are to receive his testimony as true; but the jury are to take into con-
sideration the manner of the witness, the statements he makes, his connec-
tion with the facts about which he testifies, the motives hy which he seems to
have been influenced, and the spirit in which he apparently gives his testimony ;
and if the jury think that his evidence is unworthy ot helief, and that it ought
not to control their verdict, they are at liberty to disregard it.

The law has ever looked with disfavor upon informers and spies, and while
the fact that a witness may have acted in that c¢haracter, does not, under the
law, absolutely disqualify him from testitying, it is a circumstance which, if
shown by the proof to exist, renders his evidence liable to suspicion and com-
ment, and it is proper for the jury to scrutinize the testimony of a witness or
witnesses, if any who may appear by the evidence to have acted in that capa-
city. If the jury believe from the testimony, that the witnesses in this case
lived in a different town from that of the defendant, and that with a design and
preconceived plan formed by themselves in connection with others, to entrap
the defendant into the commission of an offence, in order to prosecute or cause
him to be prosecuted for the same, they went to St. Charles, the place of
business of the defendant, they are circumstances proper to be considered by
the jury, in detérmining what weight is to be attached to their evidence, the
law considering that a person who by cunning and artifice causes another to
commit an offence, is, if not equally guilty of the offence, at least so farinvolved
in the transaction as to be looked upon with more or less suspicion according
to the circumstances of the case.

With the motives of the witnesses you have nothing to do any further
than it affects their credibility ; however illjudged and wholly inadmissable
you may regard, as the Court certainly does vegard, ¢fforts and means for the
suppression of the sale of intoxicating drinks, such as the proofs in this case
exhibit, you are still not required to disregard their testimony merely because
you may disapprove of their conduct, if you think their testimony worthy of
belief.
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It is for you gentlemen, under all the circumstances, to say what credence
is to be given to the several witnesses who have been sworn in the case.

To the giving of which instructions so given the plaintiffs by their coun-
sel then and there excepted.

Jury retire and return into Court with verdict of $25 for plaintiffs.

Plaintiffs enter their motion for new trial-—on argument of motion,
Court overrules said motion, and judgment is given in favor of plaintiffs for $25
fine, and each party pay their own costs. To which ruling of the Court the
plaintiffs except and prays an appeal to the Supreme Court, which is allowed
on condition they enter into bond in sum of one hundred dollars, with seeurity
to be approven by the Court.

And afterwards, to wit: on the 29th day of May, 1856, the said plaintifis
came and filed their bond with Rolla French as security ; which was duly ap-
proved by the said Court, in the said sum of $100. :

All of which is duly certified to by clerk of said Court, the 29th day of
May, A. D. 1856, under his hand and seal of said Court.

Abstract by D. L. EASTMAN.
Plaintiffs Atiorney.
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A ”c'%%i“ﬁ,o”g * The eople of the S’rafe of Iinois,

TO THE SHERIFF OF THE COUNTY OF /¢ ~  GREETING:
BECAUSE, In the record and proceedings, and alxo in the rendition of the judg-
ment of a plea which was in the Circuit Court of /1 S — county,
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defendant, it is said that manifest error hath intervened. to the injury of the said

Pl s SHYs _—

as we are informed by , A{M complaint, the record and proceedings of wiich said

judgment we have caused to be brought into our Supreme Court of the State of

Iilinois, at Ottawa, before the Justices thereof, to correct the errors in the same, in
due form and manner, according to law; Tuererore, We Commanp You, that by

good and lawful men of your county, you give notice to the said ﬁ( liq Vo /A

that A be and appeat before the Justices of our saic l& prgme Court&a%%e%
term ot/ul Court, to be holden at Ottawa, in said Stofe, on the - _ak 3 on
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errors Assigned, if /ie shall sec fit; and further to do and receive what said Court

shall order in this behalf’; and have you then there the names of those by whom you
shall give the said ﬂe te 2 (0 Jtecile {
notice, togefher with this writ.
\W%Q\,,\;%%\ The Hon. WALTER B. SCATES. Chief
Justice of our said Court, and the Seal ?ereof at
Ottawa, this // '{; — day of //1((4. e in the

Y ear of Our Lord One Thousard Eight Hundred and
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STATE OF ILLINOIS, -
SUPREME COURT, %Ss' The ?eopie of the Sfafe of Ilinois,

TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF /teccc. t GREETING :
BECAUSE, Inthe record and proceedings, as also in the rendition of the judgment
of a plea which was in the Circuit Court of %a e — — County, before

the Judge thereof, between A P it oA ol Aol //X/BJ
) 7 9
zv'wu- 17 ('jf'[vﬁ',/lat[z 9 — /

p 2 !
plantifiy and /j{’ e . (VS hax /(/

defendant it is said manifest error hath intervened, to the injury of the aforesaid

\ e 2

/‘?{jf’“ e Z fs — ' ' as we are informed
by J/ule complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay,
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have
the same before our Justices aforesaid at Outawa, in the County of La Salle, on the
(A Srx 49u7 Lo~ ©V o2 € qext, that the record and proceedings, being in-
spected, we may cause (o be done therein, to correct the error, what of right ought to

be done according to law.

WANAESSy The Hon. WALTER B. SCATES, Chief

Justice of our said Court, and the Seal thereof, at Ot-
tawa, this /7 ;@[ day of Y en € 74 in the Year

J

%

TR

of Our Lord One Thousand Eight Hundred and Fifty-5¢ 5

A Q
]/" Y B K e c/

Clerk of the Supreme Court.
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