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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1884.

AARON L. PORTER, Plantiff, l
8.

Lrror to Lee.
JOHN DEMENT, Defendant. |

ABSTRACT O THE RECORD.

Suir commenced by Dement against Porter.  Commenced November
Term, A. D. 1862.

Declaration in Replevin : 2 connts, one for taking, the other for de-
tention of one cream colored mare and one bay lorse; valued at two
ITundred DoHars.

First Plea, that defendant did not take said goods and chattles, &e, —
Similiter.

Second plea, that the property was not at said time when, &ec., the
property of plaintift. Sénéider.

Third plea, that property was property of George Glenn and not
property of plaintiff. Similiter atter demurrer overruled.

Fourth plea, that in vacation, after May Term of the Lee County Cir-
cuit Court, to wit : on 23d day of June A. D. 1862, one Courad Durkes
recovered judgment by confession against one George Glenn, for $172.
64 and costs of suit. That afterwards, on said 23d day of June, A. D
1862, exccution issued on said judgment and was placed in hands of
defendant as Sherift to execute ; that said execution came to hands of said
defendant to exccute on the 23d day of June, A.D. 1862 that afterward,
on the 20th day of September A. D. 1862, said defendant levied on prop-
erty in declaration mentioned, by virtue of said execution, as the proper-
ty of said George Glenn, the defendant in exccution, the same being
then and there in his possession, which taking was same one complained
of by said plaintiff, and not other or different; and that said goods and
chattles were then and there liable to be scized as property of Glenn,
were property of Glenn and not the property of said plaintiff.
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Demurrer of plaintiff to defendant’s third plea.  Demurrer overruled.

Replications to forth plea: 1st, that property was property of plaintiff”
and not property of Glenn. Conclusion to country. Similiter added
by detendant.

9d, that Conrad Durkes did not on 23d day of June A. D. 1862, re-
cover jugdment against George Glenn, &e. Conclusion to country. After
overruling of demurrer to said Replication, similiter was added.

3d, that no such writ of fier: facias and fee bill as in said 4th plea
alleged did issue on said 23d day of June A. D. 1862. Conclusion to
country. After demurrer was overruied by court, similiter added by de-
fendant.

4th, that no such writ on said 23d day of June A. D. 1862, came to
hands of defendant as sheriff to execute. Conclusion to country. After
overruling of demurrer by court, similiter added by defendant.

5th, thatsaid defendant was not, on said 23d day of Junc A. D. 1862,
Sherifi' of County of Lee. Conclusion to country. Similiter added after
demurrer was overrnled. '

6th, that said excention did not thereby become a lien upon all and
<ingular the goods and chattles of George Glenn in the county liable to
excention.

7th, that said defendant did not, on said 20th day of September A. D.
1862, proceed to levy said execution, &ec., upon the goeds and chattles in
controversy. Conclusion to country. Similiter added after demurrer
overruled.

Sth, that said goods and chattles were not property of said George
Glenn. Conclusion to country. Similiter.

Demurrer to 2d, 3d, 4th, 5th, 6th, and 7th Replications.

Demurrer to 6th Replication sustained, overruled as to the rest.

Leave given to rejoin.

93 < ¢, Trial by Jury. Verdict for plaintiff as follows:

,cﬂflA P

-

“We the undersigned, jurors, find the issues for the plaintiff, and assess
the damages at one cent.”

Motion in arrest of judgment and for new trial.

5= Motion overruled. Judgment on verdict and for costs.

25~ Defendant has 30 days to file Bill of Exceptions.
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30-33

Bill of Leeeptions.

The evidence as preserved in Bill of Exceptions is in substance as fol-
lows: ‘Thede‘endant in error produced as a witness William S. Thomp-
son, who certified as tollows: that he was in 1861 an acting Justice of
the Feace: that on the 17th of September 1861 said George Glenn made
and excented a chattel mortgage to John Dement, defendant in error;
that a list of the property mentioned in said mortgage was entered upon
his justice’s docket and acknowledged before him on said 17th day of
September 1861 : that about two months after this time, Glenn told
witness that said mortgage was lost and had not been recorded : that-
Glenn wanted witness to fill out another one of the same date us the
first one and to certify to it as having been acknowledged on the same
day as the original one, but this witness refused to do, on the ground of
Leing conscientiously opposed to making certificates that were untrue :
but told Glenn that it a copy of the original would answer his purpose,
he (witness) would fill out a blank and certify it as an exact copy of the
original, which, at Glenn’s request, witness did, taking the description of
the property from witness’s chattle mortgage record, and certitying up-
on the back of said copy “this chattle mortgage to be an exaet copy of
one originally made and acknowledged according to the records of my
office, the original mortgage is said to Ue lost.” The instrument shown
witness is the copy then made, has Glenn’s signature to it, but was
never acknowledged by the mortgagor Glenn, nor was it ever entered
on his chattle mortgage docket.

Copy of Instrument.

The plaintift then offered to read in evidence the copy of the chattle
mortgage testified to by Thompson. To its introduction the defendant ob-
jected, because, among other reasons, it had not been shown that the
original chattle mortgage from Glenn to Dement had been properly re-
corded, and that said original was lost or destroyed.

Plaintiff, John Dement, then testified to Court, that Glenn made a
chattel mortgage to him in September, A. p. 1861, and sent the same to
Dixon to him by mail; that he laid it away among his papers and that
when he came to look for it, tfor the purpose of having it recorded, he
could not find it ; that his opinion was that he had since seen said mort-
gage somewhere anong his papers, but was not positive, and thought
perhaps the same was lost ; that lic wrote to Glenn to send him another
mortgage; that the copy now offered in evidence was the one sent by

. Glenn in answer to his request, and that he, Dement, took said copy to
Clerk’s office and had same recorded.

Defendant objected to reception of said testimony.
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The plaintiff further offered an affidavit of said plaintiff, Dement.
States that original was lost, and that he believes, and was informed that
copy offered in evidence was delivered as a duplicate original of the lost
mortgage, &ec. Defendant objects to introduction of affidavit of De-
ment and excepts to ruling of Court in allowing said affidavit.

George Glenn was next sworn as a witness. Defendant objected to
allow Glenn to testify.  Objection overruled and exception saved.
Glenn testified that he was mortgagor in mortgage ; that he confessed
a judgment in favor of Conrad Durkes. That at the time, and also two
or three weeks before, he told Durkes he had mortgaged his teams to
John Dement.

Defendant objected to introduction of Glenn’s testimony becauss it
was not the best evidence, and that the proper foundation had not been
laid for the secondary evidence ; that there was no sufficient evidence
before the Court that said original mortgage was lost, and that, if' lost,
no copy of the instrument cozld, under the circumstances, be admiss-
able. Defendant excepted to overruling of said objection by Court.

Plaintiff then offered in evidence the copy of the original chattel
mortgage, to the reading of which to the jury the defendant objected,
for the reasons stated in objection to Glenn’s testimony above. Court
allowed copy to be read and defendant excepts.

37, 38 Plaintiff then recalled Glenn as a witness. Defendant objected to his
~p- Dbeing sworn.  Objection overruled and defendant excepted.

35

40

Glenn testified that original chattel mortgage was given for a cream-
colored mare and a bay horse ; that some time after mortgage was made
bay horse died ; that he bought said team of plaintiff and gave therefor
his note for $250, which note was still unpaid; that witness was a ten-
ant of Dement, living on Dement’s farm in town of Ogle ; that after bay
horse died Dement told witness to take one of the colts ot Dement’s on
the farm and tradeit off and get him (witness) another horse ; that witness
traded colt to one Henry Howard and gave to boot a plow, for which he
gave IHoward an order on Dement; that horse he got of Howard was

" too light for his (witness's) work, and he told Iloward to get him a

heavier horse. Iloward did trade him a Leavier horse, for which wit-
ness gave him two plows and his (witness’s) note for five dollars, still
unpaid ; that horse and mare in controversy were same taken on
Durke's exceution as property of Glenn; that witness gave Sheriff a
forthcoming bond for said horse and mave ; that they were in his (wit-
ness's) possession when levied upon; that they were afterwards given
up by said witness to Sheritt.

Plaintiff then rests his case.
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48

48, 49
oy

=
J

Defendant, to prove issues on his part, offered as a witness Juseph
Ball, who, when sworn, testified that he was Deputy Clerk of Lee Coun-

ty Circunit Court, and as snch Deputy Clerk kept record of said Conrt.

That a judgment by confession was entered up in favor of Conrad
Durkes, and against George Glenn, in said Court, aud that the record of
said jndgment was still remaining in Lee County Circnit Court. The
witness then identified the record.

ecord ot the judgment by contession, and cognovit in case of Conrad
Durkes vs. George GGlenn.  Commission of Aaron L. Porter as Sherift
ot Lee County. Execution and fee bill issued upon said judgments,
together with endorsements thereon, showing time the same came to
hands ot Sheriff], and levy of said execution upon property in question.

Detendant then offered as a witness Charles F. Lynn, who testified
that he was, at the time of issuing and levying exccution offered in" evi-
dence, an acting Deputy Sherift’ in and for Lee County, acting under
Aaron L. Porter, the then Sherift’ of Lee County. That as such Deputy
lie took the execution just offered in evidence and went up to the resi-
dence of George Glenn, in the town of Ogle, and by virtue of said exe-
cution levied upon the horse and mare replevined by John Dement, the
plaintiff in this suit. I found the horse and mare in possession of and
use of said Glenn, the endorsement of the levy upon the back of the ex-
ecution just offered in evidence was made by me and is in my hand
writing. Ilorse and mare were same replevied by John Dement, from
defendant. :

Henry Howard was next witness offered by defendant. Said he
traded a bay horse to Glenn for a colt, Glenn said beionged to John
Dement. Got a plow to boot. Got plow of Dement. Afterwards Glenn
told witness that horse traded to Glenn was not heavy enough, and he
wanted witness to get him a heavier horse, witness traded him another
horse, for the one he first got and Glenn gave witness two plows, and a
note for five dollars to boot. Plows witness got at Glenn’s place at
Ogle. Note still due and unpaid.

Defendant next called George Glenn as a witness whosaid he had said
mare and bay horse in his possession since he first got them and had
used them as his own.

Agreement that testimony of William Thompson, witness first called,
should be considered by jury without the necessity of recalling Thomp-
son, and also that docket of Thompson should go to jury and be consid-
cred in evidence.

<2 Defendant then rested, and this was all testimony offered.
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Plaintiff asked court to instruet jury:

1st. If the jury believe from the evidence that the witness George
Glenn execated, acknowledged and delivered to the plaintiff, a chattle
mortgage of the cream colored mare in question, and a bay horse which
snbsequently died, and the chattle mortgage offered in evidence is a
duplicate of said mortgage, properly acknowledged and recorded and
that Conrad Durkes, the execution plaintiff and party in interest in this
suit, before and at the time of the recovery of his judgment and the is-
suing of the execution and the placing of the same in the hands of the
defendant as the then sherift of the County of Lee and State of Illinois,
had direct and positive notice that said property was mortgaged as afore-

 said, then they should find the property of said cream colored mare in

the plaintiff, provided further, that it is proved that said chattle mort-
gage was given and executed in good faith and for a bona fide consider-
ation.

9d. The Jury are instructed that where personal property has been
lona fide mortgaged for a good and valid consideration, the property
therein passes to the mortgagee ; and if by the mortgage the mortgagee
has the right to take possession of the property mortgaged, at any
time during the existence of said mortgage ; that said mortgagee may
deem himself unsafe, then the mortgagee has at auy time the right to
reclaim and take the possession of said property whenever the prop-
erty may have been Jevied upon by virtue of any execution against
the mortgagor, unless said exccution shall have been placed in the
hands: of the proper ofticer prior to the recording of such mortgage
duly executed and acknowledged or actual notice to the judgment cred-
itor of such mortgage.

3d. If the jury believe from the evidence that the bay horse in question
was traded for by property of the plaintiff and for the benefit of the
plaintift by permission of the plaintiff, then they should find the property
of said horsein the plaintiff, although they may believe from the evidence
that the witness Glenn, by or through whom the trade was made for
said plaintiff, may have contributed himself to induce such trade to be
made.

4th. If the jury believe from the evidence that by the direction of the
plaintift the witness George Glenn traded for the bay horse in question
with property of the plaintitfy they should find the property of said bay
horsc in the plaintiff, although the said Glenn may have ever since said
lorse was so traded for retained possession of said horse, and used the
same as his if' his own.

5th. The fact, it proved, that the witness Glenn gave a forthcoming
bond to the officer by whom the property was levied upon can in no
way prejudice or affect the rights of the plaintiff, if any in said property-
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To the giving of the foregoing instructions ard cach of them the deferd-
ant excepted. |

s2, -58<  Defendants instructions as asked :

F2, 5=3. 54 1st. The jury are instructed that in order to make a chatile mortgage
valid, good and binding wheroe the property is left in the possession of
the mortgagor, the mortgage wust be acknowledged by the mortgagor
before a justice of the peace of the election precinet where the mort-
gagor resides ; the said justice must make and keep a memorandum of
the mortgage together with a deseription of the property mentiened in
the mortgage, and that the mortgage thus acknowledged shall be record-
cd in the recorder’s oftice in the county in which it was made, executed
and acknowledged. And unless the jury believe from the evi-
dence that all tlie requirements of the statute have been complied with
in reference to the chattle mortgage in question, then the jury are at
liberty to disregard the same, as it is of no binding force as against - this
defendant.

Court refused instruction as asked, and modified the same by adding :

“Unless the defendant is shown to have actual notice of such mort-
gage and the rights of the mortgagee against the mortgagor under such
mortgage;” and gave the same to the jury so modified.

2d. That copics of original papers of the character of chattle mortgages
can only be introduced in trials as evidence of the contents of the origi-
nal, where the original being perfect in itself has been lost ; and unless
the jury believe that the original mortgage in this case being a good and
valid chattle mortgage is lost and out of the power of the plaintiff to
produce it, then they must disregard the copy offered in evidence.

8d. The jury are instructed that an unacknowledged, although record-
ed copy of an unrecorded chattle mortgage, is invalid and of no effect as
to the rights of creditors and third partics, unless prossession of the
mortgage has been delivered to and remained with the mortgagee.

4th. The jury are instructed that poseession of personal property is
prima fiacie evidence of ownership, and that it such pessession is open
and apparent and parties obtain credit upon such appemance of owner-
ship, the real owner of tre property who has allowed such possession
and apparent ownership cannot claim such property if rights of bona
Jide creditors have accrued.
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54 5th. If the jury Lelieve that the bay horse in question was obtained
by witness Glenn, and used and )eld out to the world as his own, that

said horse is liable to be seized upder and by virtue of an execution
against Gleun in favor of his creditors.

6th. The jury are instructed that the giving to the sheriff of a forth-
coming hond by an execution debtor for property levied upon by virtue
of an excention, is an admission of the party giving such bond that the
property in question is his own, and if the jury believe that George
Glenn tho witness gave such forthcoming bond in reference to the
property in question, then said Glenn is estopped from denying that the
property did at the time belcngz to him.

Court refused to give all instructions as asked, but modified and gave
1st one, to all of which the defendant excepts.

Verdiet of jury, for plaintiff.

55 Motion for new trial and in arrest of judgment.
Motion overruled. Defendant excepts and asks 30 days to file bill
of exceptions, which is allowed. Judgment on verdict for plaintift.
57 ASSIGNMENTS OIF ERROR.

1st. Court erred in allowing written aflidavit to be read to court.

2d. Court erred in allowing copy of chattel mnortgage to be read in ev-
idence to jury.

3d. Court erred in giving plaintifi’s iustructions and each of them.

4th. Court erred in modifying some and refusing to give tho rest of
defendant’s instructions.

5th. Court erred in overruling motion for new trial.
6th. Court erred in overruling motion in arrest of judgment.
“th. Court crred in rendering judgment for plaintiff.

BARGE & FOUKE,
Atey’s for Plaintiff in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. . 1864,

AARON L. PORTER, Plaintiff in Errror,
vs.
JOHN DEMENT, Defendent in Error. }

BRIEF OF DEFENDANT IN ERROR.

The record in this cause shows, that at the February Term of the Lee
Oounty Circuit Court for the year 1863, on the 25th day of February, A.
D, 1863, judgment was rendered in Replevin on the verdict in favor of
defendant in error for property in question, one ceut damages, and for
costs, and plaintiff in error had 80 days to file a Bill of Exceptions; and
that on the 5th day of March, A. D. 1864, and more than one year after
the rendering of said judgment the said plaintiff in error filed his Bill of
Exceptions in said cause.

From which Bill of Exceptions so filed the evidence recited therein
shows, that on the 17th day of Sept., A. D. 1861, one Georgo Glenn exe-
cuted and acknowledged a chattel mortgage to defendant in error, on a bay
horse and cream colored mare to secure back the purchase price to said
Doment of said horse and mare, said Glenn having purchased the said
horse and mare of said Dement.

That snid mortgage after the same was so executed and acknowledged
and sent to said Dement, and before the same was recorded was lost by
snid Dement; and the said Glenn, about two months after the execution
of said mortgage, at the request of said Dement, caused the Justice of the
Peace before whom such mortgage was acknowledged, to fill up another mort-
gage, using the printed form and taking the description of the property
from his chattel mortgage record, and that said Glenn then signed said new

P e v
R . ol - T
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mortgage, the date being samo a3 the original mortgage ; but that no new
entry was made in said Justice’s Docket; that thereupon said Glenn sent
said new mortgage to said Dement which was duly recorded in the Record-
er’s office in and for Lee county, on the 4th day of January, A.D. 1862.
That some time after the making of said o:iginal mortzage the bay horse
died, and that said Glenn, who was a tenant of Dement on a farm of his,
was told by said Dement to take one of his (Dement’s) colts then running
on farm occupied by said Glenu, and trade it off for another horse to use
on said farm, which Glenn did, giving an order on Dement for a plow to
boot, which was paid by Dement; that afterwards the horse so got in trade
for the colt being too light for his work, said Glenn got one Howard with
whom the colt had been traded, to take back the bay horse and exchange
him for the bay horse in question, and gave him two plows and his own
note for five dollars for his trouble in getting him the last horse and mak-
ing the exchange. Plaintiff in error claims that said last mentioned bay
horse and the cream colored mare by levy of execution issued the 23d day
of June, A. D. 1862, on a judgment confessed by said Glenn in favor of
one Conrad Durkes, in the Lee County Circuit Court, on the same day, the
evidence showing that at the time of the confessing of said judgment and:

.al80 some two or three weeks before, the said Glenn told said Durkes that

he (Glenn) had mortgaged his team, the same property described in chattel
mortgage to said Dement to secure the purchase price on said team; that.
said Durkes wished him (Glenn) to secure him (Durkes) his debt on said
team, but that Glenn told him (Durkes) he could not do so for the reason,
that it was so mortgaged.

To sustain the above statement of the case inasmuch as the abstract of*
the record filed by the plaintiff in error is not full and is in many respects
imperfect as to the evidence of the defendant in error, on the trial below,
the defendant in error submits the following further abstracts of the same
commencing on the 25th page of said Record.

Judgment, Feb, 25th, A. D, 1863, on verdict and for costs. Defend-
ant has 30 days to file Bill of Exceptions.

Bill of Exceptions filed March 5th, 1864.
EVIDENCE,

William 8. Thompson knows parties ; knows one George Glenn; that
said Glenn lived in same politioal township with himself ; that he, Thomp-
son, in year 1861, was an acting Justice of the Peace in and for said town-
ship, and of the county of Lee, Illinois ; that said Glenn on the 17th day
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of Sept., 1861, made and executed to John Dement, plaintiff, and acknowl-
edged before him as a Justice of the Peace, a chattel mortgage; that ho
took such acknowledgment and entered a list of the property on his Docket
kept for that purpose.

Description taken from the docket,

That some two months afterwards Glenn informed witness that said
mortgage had been lost, and had not beeen recorded, and requested witness
to fill out another of same date as first one and to certify it as being
acknowledged on same day, as original, which witness refused to do on
ground of being conscienciously opposed to making certificates that were
not true; that witness told Glenn a copy of the original would answer his
purpose ; that witness would fill out a blank and certify it as an exact copy
of the original, which at request of Glenn, witness did, using the same
printed form_taking the description of the property from the record of wit-
ness’ chattel mortgage yecord, which copy was then signed by Glenn, and
therenpon entered on'beck of same witness’ certificate of acknowledgment
as the same now appears, and also ¢ certifying this chattel mortgage to be
an exact copy of one originally made and acknowledged according to the
records of my office. The original mortgage is said to be lost.” The
instrument now shown witness is the copy then made of the chattel mort—
gage. has the signature of said George Glenn, but was never acknowledged
by the mortgagor, Glenn, nor wasany entry made of the property on wit-
ness’ chattel mortgage Docket. The only entry on witness’ docket of said

29 mortgage property was made at time of acknowledgment of the original ;

80
33

Instrument shown witness was never acknowledged before w%, and no
entry of it in his docket ; that is to say, ‘“no new or for A8 novwl-
edgment was then made except as shown by the facts above recited and

no new entry was made in my Docket.”

That defendant in error then produced and offered in evidence an in-
strament with the certificate of acknowledgment and recording thereon
endorsed, above referred to and shown to witness, Thompson, and re-
ferred to by him in his testimony as a copy of original chattel mortgage
made by George Glenn to said John Dement.

Tnstrument offered in evidence, duplicate mortgage to secure $250, due
in two years from date. The certificate of acknowledgment and record-
ing being admitted to be genuine and signed by the said Justice and by
B. F. Shaw, the Recorder of said Lee county.

83-84 Affidavit of John Dement to the court as in abstract of plaintiffin

error,

34-35 Further written atfidavit of John Dement to the court, *‘that the chat:

tel mortgage offered in evidence is a duplicate of original chattel martgage
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executed, acknowledged and delivered by said Glenn on the 17th day of
Sept., A. D. 1861, to atfiant{that : said original mortgage so executed and
acknowledged, was delivered to affiant by said Glenn, and immediately
thereafter and before same was recorded was lost by affiant, and that the
mortgage offered in evidence was executed, acknowledged, as affiant is
informed and believes, and was delivered to affiant as a duplicate origiral
of said lost mortzage and was by affiant caused to be recorded in the
Recorder’s office in and for Lee county aforesaid, as appears by mortgage
offered in evidence, and the certificate of acknowledgment and recording
endorsed on same.

George Glenn, the mortgagor in said Chattel Mortgage, on behalf of
Defendant in Error, testified, after being duly sworn, that he was the mort-
gagor in the mort;sage offered in evidence; that he bought a bay horse and
cream colored mare of said John Dement, and gave him his note for $250
for the same, and executed a chattel mortgage on the property to secure
the same, and acknowledged the same before Squire Thompson, and sent
it to said Dement ; that in a month or six weeks thereafter said Dement
wrote him he had lost said mortgage and wished him said Glenn to make
and send him a new one; that he said Glenn went to said Thompson and
told him he wanted him to make another mortgage just like the first one,
and: certify to it and enter it upon his docket of the same date; said Thomp-
gon-did not like to do that, but said a copy would do as well; that said
Thompson then filled up another mortgage, and he Glenn signed it, and
Thompson certified to it, and he Glenn sent it to said Dement, which is the
‘same mortgage shown to szid witness Glenn, [being the one offered in ecvi-
idence.] 'That in June, 1862, he Glenn confessed judgment in the Lece
County Circuit Court in favor of Conrad Durkes ; that at the time of con-
fessing said judgment, and also some two or three weeks before, he Glenn
told Durkes that he had mortgaged his team, the same property described
in Chattel Mortgage, to John Dement, to securc.the purchase price on said
team; that Durkes wished witness Glenn to secure him Durkes his debt,
on said team, and he Glenn told him he could not do so for the reason that
it was 8o mortgaged.

36-37 The above instrument offered in evidence; allowed hy the court to he

37

read to the jury.

Baid Glenn re-called as a witness for Defendant in Error: testified that
sometime after the making of the original mortgage, the said bay horse
died; that he bought said team of John Dement and gave therefor his note
for $250, which note said Dement then had, and same is unpaid ; that wit-
ness was a tenant of said Dement, being on a farm of said Dement in town
of Ogle; that after said bay horse died Dement told witness to take one
of said Dement’s colts, then running on the farm ocoupied by witness, and
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trade him off and get him witness another horse to use on said farm ; that

" witness afterwards did trade said colt to one Henry Howard for a bay

horse, and agreed to give said Howard a plow to boot, and gave said How-
ard an order on said Dement at Dixcn for said plow; that horse he got
of Howaad was too light for his work, and he went back and asked
Howard to get him a heavier horse in place of one got from him ; that
Howard did so; took back the horse first got from him, and got and let
bim have another horse; that witness gave said Howard two plows and
his note for five dollars for his trouble in getting him the last horse and
making the exchange; that the last mentioned horse, and the cream colored
mare described in the mortgage, are the property now in controversy in
this suit ; that the mare and horse in controversy were the same that were
taken upon the execution issued on judgment confessed By witness to said
Conrad Dugkes: witness gave Sheriff forthcoming bond for said horse and
mare; that they were in his (witness) possession when levied upon; after-
wards, on the day of Replevin, they were delivered up to Sheriff by wit—

ness.

Defendant below admits that the proper demand had been made upon
him for the property in controversy before the bringing of this suit.

Plaintiff below thereupon rested his case.

On the above statement of the case, and the evidence, it is submitted by
the Defendant in error, that the bay horse in question never was the prop-
erty of Glenn, but was the property of Defendant in error; was traded
with his property at hisrequest; and that Glenn was merely permitted to
use it in his work.

And that as to the mortgage offered and vead in evidence, it was a good
and valid mortgage as between the parties to it and was made in good
faith, and was good as to all persons except ona fide creditors and bona
fide purchasers.

And as Conrad Durkes, the execution plaintiff and party in interest,
before and at the time of the recovery of his judgment and the issuing of
the execution thereon, and the placing the szme in the hands of the plaintiff
in error, (the Sheriff of Lee county,) had direct and positive notice that
said property was mortgaged as aforesaid to defendant in error. Plaintiff
in error, on his execution, took the title subordinate to such mortgage, the
gaid Durkes not being a bona fide creditor in the sense or meaning of a
bona fide creditor, as to the rights of Defendant in error under such mort-

gage.
Hathorn et al., va. Lewss, 22 1ll. R., 895.
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Supreme Cowrt of  Yllinots,

APRIL TERM, A. D., 1.864.

AARON L. P()RTER; Pravmrr 1x Errog,
i 8.

JOHN DEMENT, Drrexpant 1v Erron.

Brief for Plaintiff in Error.

The evidence in the bill of exceptions shows that, on the
17th day of September, . ., 1861, George Glenn exeented
and delivered a chattle mortgage on one cream-colored mare
and one Dbay lorse, to John Dement, defendant in error,
plaintift below, which said chattel mortgage was acknowledged
by said Glenn before one William S. Thompson, then an
acting Justice of the Peace in and for the election precinet in
the County of Lee and State of 1llinois, in which said George
Glenn resided, on the same duay of its execution; that about
two months afterwards said Glenn informed said Thompson
that said chattel mortgage was lost and had never been re-
corded, and that he, said Glenn, wanted said Thompson to

fill out another chattel mor{gage on ihe same property and
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to certify it as having been acknowledged on the same
day as the original one, which said Thompson refused to do,
“son the grounds that he was conscientiously opposed to making
cortificates that were untrue; but told said Glenn thatif a
copy of the original would answer his purpose, he would fill out
a blank and certify it as an exact copy of the original,” which,
at the request of said Glenn, said Thompson did fill up a blank
of the same printed form with the contents of the original,
but the indorsement therecon was not like the indorsement
upon the original; that the said pretended copy was signed,
but never acknowledged by said Glenn, nor was there any
entery or memorandum of the property mentioned in said
pretended copy made in said Thompson’s Justice’s Docket;
that said Glenn afterwards sent said so called copy to said
plaintiff, John Dement, who caused the same to be recorded
in the Recorder’s Office of said Lee County, on the 4th day
of January, A. D., 1862; that on the 20th day of September,
A. D., 1862, plaintiff in error, defendant below, who was then
the acting Sheriff in and for the County of T.ce and State of
Ilinois, levied upon and took, as the property of said George
(ilenn, the cream-colored mare and the bay horse in ques-
{ion, under and by virtue of an exccution and fee bill issued
out of the Tee County Circuit Court, in favor of Conrad
Durkes, and against said George Glenn; that the said cream-
colored mare and bay horse, mentioned in said chattel mort-

oage and pretended copy, were in the possession of said

T

v

(icorge Glenn at the time of the making of said chattel mort-
gage and at the time of making said pretended copy; that said
eream-colored mare continued to remain in and was in said
(ilenn’s possession at the time of said levy and taking: that
<ome time after the execntion of said chattel mortgage and
pretended copy, the bay-horse mentioned in the original chat-

tel mortgage, died; and that the bay horse now in controversy
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iz one that said Glenn obtained of one Howard in exchange
tor another horse, two plows and the individual note of said
Glenn; that said Glenn had the property in question in
his possession, used it as his own, exchanged and traded it
and when taken by defendant below on said execution and
fee bill, gave a forth coming bond for the delivery of said

property to said Sheriff.

The record shows that on the trial of said cause, which was
an action of replevin, at the February Term of the Lee County
Circuit Court, A. v., 1863, defendant in error, plaintiff below,
oftered and read in evidence to the jury the said pretended
copy of said chattel mortgage, together with the endorse.
ment thereon, made as aforesaid, and to the introduction of
which, as evidence, the plaintiff in error, defendant below,
objected, which objection the Court overruled and to whicl
ruling of the Court, the defendant below excepted, upon the

following grounds and for the following reasons :

To make a chattel mortgage valid, good and binding, as to
creditors and third persons, where the property is lett in the
possession of the mortgagor, the mortgage must be ackuowl-
edged before a Justice of the Peace in the justice’s district in
which the mortgagor resides; certified to by said Justice, who
shall make and keep a memorandum of the mortgage together
with a description of the property mentioned in the mortgage,
and the mortgage thus acknowledged must be recorded in the
Recorder’s Office in the county in which the morfgagor re-

sides.




The chattel mortgage from George Glenn to John Dement,
defendant in error, made, execnted and acknowledged on the
I'1th day of September, A. »., 1861, was never recorded, and
was therefore worthless so for as the rights of creditors and
third persons are concerned, and inadmissible as evidence.—

levised Statutes., Scate’s Com., p. 814, §3, “Any mortgage
of personal property, so certified, shall be admitted to record
by the recorder of the county in which the mortgagor shall
reside at the time when the same is made, acknowledged and
recorded; and shall, thereupon, if bona fiede, be good and valid
from the time it is so recorded, for a space of time not ex-

ceeding two years, notwithstanding the property mortagaged or
conveyed by deed of trust, may be left in the possession of the

mortgagor; Lrovided, that such conveyance shall provide for

the posession of the property so to remain with the mort-

gagor.”’ 18 Ill., 401.

The case of Forest et. al. vs. Tinkham et. al. 29 Ills., 141,
decides that an unrecorded and unacknowledged chattel mort-

gage is void as to creditors and third persons.

II.

-\ copy of a chattel mortgage is only admissible in evi-
dence, when the ofig'nml is perfect in and of itself, and com-
plies with all the requirements of the Statute in relation to
chattel mortgages, and is lost and cannot be produced. The
original chattel mortgage from George Glenn to John De-
ment, never having been recorded, was void and worthless
as to creditors and third persons, and no copy thereof can be

used in evidence on the trial of this cause.
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Revised Statutes, Scate’s Com., p. 814, 4, «A copy of
any such mortgage made, acknowledged and recorded as
aforesaid, certified Dby the proper recorder from the proper
record may be read in evidence in any Court of this State,

without any further proof of the execution of its original, if

. said original be lost or out of the power of the person wish-

ing to use it.”

II1.

The instrument of writing used in evidence in the Court

below on the trial of this cause, was not a copy of the record,

. but a pretended copy or “duplicate” or “duplicate original” of

the original chattel mortgage, which was never recorded.—
The copy contemplated by the chattel mortgage act, is a copy
of the record and not a copy or duplicate or duplicate original
of the original. The law provides for recording original
chattel mortgages, and allows a copy of the record of an

original chattel mortgage to be used in evidence under certain

- circumstances; but makes no provision for the recording of

~copies or duplicates or “duplicate originals” of chattle mort-

sages; nor does it allow copies of copies or copies of dubli-

.cates or of “duplicate originals,” or copies or duplicates or

dublicate originals themselves to be used in evidenc: un-
der any circumstances, whatever. Duplicate and duplicate

originals are terms unknown to the law of chattel mort uuges,

Lev. Stat. Seate's Comp., p. 814, §4, $5.
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The chattel mortgage act must be strictly’ complied with.—
The case of Hunt vs. Bullock ez, al., 23 1lls., 820, decides
that corporations as well as individnals, can only mortgag e
property by conforming strictly to the statute in reference to

chattel mortgages. *

V.

The recording of a chattel mortgage is an indispensible
requisite to the validity of the mortgage, where the rights
of creditors and third persons are involved; as much so as any
other requirement of the chattel mortgage act. The validity
ot the Mortgage commences with the date of its record.

Lev. Stat. Scate's Comp., p. 813, 814, §9, §3. §4.
Lorest et. al. vs. Tindham et. al. 29 Llls., 141.

In Travis vs. Bishop, Met. 304, the court says: “There
having been no delivery of the horse and no registration of
the mortgage, the plaintiff had not established his clajm
to the property, so as to maintain this action against the
defendant who claims under a sale and delivery and is

not a party to the mortgage.”

The court, in Forest et al. vs, Tinkham et. al. 29 Ills., 141,
says: “The mortgage was not acknowledged before a Jus-
tice of the Peace of the precinet in which the mortgagors re-
sided. It was not recorded, nor had the mortagagee acquired
possession when Tinkham and Amblen purchased of mort-
gagors. Tailing in these requirements, whilst it was binding

upon the parties to it, yet it was void as to third persons.”
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Where the original chattel mortgage, if in existence, would,
itself, be inadmissible as evidence, it is absurd, contrary to rea-

son and a palpable violation of law, to admit a copy, a duplicate
or a duplicate original. This is doing indirectly what the law

will not allow to be done directly.

VIIL

The instrument of writing introduced and read in evidence
to the jury on the trial of this cause in the court below, was
not a duplicate nor a “duplicate original,” nor a copy of the
original; because the indorsements upon the one are not like

those upon the other, nor were the instruments themselves
made at the same time.  See testimony of William §.

Thompson and copy of said instrument of writing read in

evidence,

For one thing to be a copy, or a duplicate, or a “duplicate
original” of another, it must correspond exactly to the first

or original. It must be a second of the same kind; a tran-

- script precisely of the fivst or original, and must, to be a dupli-

cate or duplicate original, be made and executed at the same
time with the first or original, and must declare upon its faco
that it is done or executed in duplicate,

Webster’s Dictionary, 1 Bouv. Zaw Dict. p. 818,

2 Jacob’s Law Dictionary, 327, 67,

1 Tomlin’s Law Dict, 417, 590,




VIII.

The object of the legislature in requiring the execution,
acknowledgement and record of chattel mortgages in the
manner prescribed by the chattel mortgage act, was, evidently,
to protect creditors and purchasers, acting in good faith by
notifying them of the condition of the property. The law
made it the imperative duty of parties to a chattel mortgage,
to give notice of the existence of such mortgage, in the man-
ner pointed out by the Statute concerning chattel mortgages;
and creditors and purchasers, acting in good faith are
not bound by notice given in any other manner. The
reason for this rule is apparant from the fact that, were
the rule otherwise, a mortgagor might, by falsely representing
the property as being mortgaged, delay or defeat the pay-

ment of the debt of the exeeuntion creditor.

Forest et. al. vs. Tenkham et. al., 29 1ls., 141.

Smith vs. Moore, 11 New amp. 55.

Travis vs. Bishop, 13 Met., 304.  This case decides that, a
party who buys mortgaged personal property in the posses-
sion of the mortgagor, the mortgage not benig recorded, and
takes possession of it, thongh he has knowledge of the
mortgage, will hold the property against the mortgagee.—
Denney vs. Lincoln, 13th. Met. 200, decides that an actual
notice to a creditor, of an mnrecorded mortgage of personal
property of his debtor, does not debar him from taking

such property by attachment or execution.



IX.

Possession of personal property is préma facie evidence
of ownership. And the facts that the execution debtor,
George Glenn, obtained the bay horse now in controversy, in
exchange for other property and the individwal note of said
Glenn; that he used and traded him as his own; that he had
him in his possession and gave a forth coming bond for the
delivery of said horses at the time of the levy of the execu-
tion and fee bill, clearly show said Glenn to be the owner of
said property and enstop him from denying the ownership
thereof after the levy of the execution and fee bill.

1 Parsow’s on Contracts, 442.
1 Seem., 296, 2 Kent’'s Com. 552.

BARGE & FOUKE,
Ateys for DPlaintiff in Eryvor,
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