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that it was no part satisfied. The said return is dated June 17th, 1858,
which was sixty days before the sale aforesaid, under defendant’s
execution.

After the sheriff’ hiad paid over the above sum of $212.49, part of the
proceeds of sale, to the defendants as aforesaid, the plaintiff’ sued the
sheriff in an action on the case for false return of his execution, and
in said action obtained a verdict for $660.16, of which the sum in con-
troversy in this suit, to wit, the $212.49 aforesaid, was part, which, with
$447.67, the amount which the sheriff retained for rent, &ec., as afore-
said, made up the amount of the verdict.

The sheriff moved for a new trial in that suit, and to avoid its being
granted by the court, the plaintift remitted of the said verdict the sum
of $212.49, the amount paid over to us as aforesaid, and took judgment
against the sheriff for the residue of said verdict. The plaintiff seeks
to recover in this suit from the defendants the said sum so paid over to
them by the sherift and applied on their execution, and for which
plaintiff obtained a verdict against the sheriff, and which he remitted as
aforesaid.

I.

The former verdict in the action by the plaintift against the sheriff,
which included the sum sued for in this suit, and the reméttitur in that
action by the plaintiff (p. 24) of that sum, and the Jjudgment upon said
verdict, constitute a bar to the plaintiff’s recovery in this suit, and there
was no error in the court so deciding.

1st. The plaintiff having sought and obtained a verdict for the

sum in controversy here, as part of his damages in a former snit, and
that verdict still standing and judgment having been rendered thereon,
he cannot have another verdict for the same sum. (See p. 24 of record.)

Bird v. Randall, 3 Burrows, 1,353, bottom of page.

Brockway v. IKinney, 2 John., 210.

Snyder et al. v. Croy, 2 ¢ 229,

Lhillips v. Berick, 16 «  136.

Curtiss v. Groad, 6 <« 168.

MeGunity v. Herrick, 5 Wend., 245.

Beeby v. Bell, 12 Wend., 506.

There has been a judgment rendered in an action involving this
cause of action, in which judgment this cause of action is merged.
Wann v. MoNuly, 2 Gil., 358.




Plaintiff can not so divide his cause of action as to maintain several
actions for its recovery. Plaintiff might have recovered this very sum
in the other suit. The jury included it in their verdiet, (see p. 24 ot
Record,) and properly so under the evidence in that case, as we are
bound to presume, in the absence of proot to the contrary.

Liiremans' Ins. Co. v, Coclran, 21 Ala., 228.
Camp v. Morgan, 21 111., 258.

Smith v. Smithy 15 Jokns., 228-9.
Larrington et al. v. Payne, 15 Johns., 431.
Jackson v. Colver, 1 Wend. 488.

2d. The remittitur by the Plaintift in the former suit of the sum
in controversy here, which was part of the verdict and damages in said
suit, is a bar to Plaintiff’s recovery in this action.

1. The remittitur was a giving up and relinquishment of
the very sum in controversy here.

2. Because Plaintift has chosen to abate and relinquish
part of the verdict, it is not for him to say that his recovery
has not been of all that was included in the verdict.

3. The question would have been different if the sum
sued for had not been the subject of a former suit and verdict,
or if plaintiff had taken a new trial and withdrawn the
claim for this sum from the consideration of the jury; but
this claim has heen once allowed by a jury and included in
their verdict, and a remittitur has been made of it.

II.

The Plaintift can not claim any thing in this action by virtue of his
execution.

1st. Plaintiff’s execution was not in the sheriff's hands at the time
of the sale, nor had it been, as we claim, for nearly two months previous
to the sale, which was on August 16th, (sce p. 13).

The return of Plaintiff’s execution is dated June 17th, two months
“earlier (see p. 15,) and the evidence shows that it was out of the sheriff’s
hands a few days after that time (see ITolt’s testimony, p. 19, 20, 21, of
Record.) The Plaintift therefore had no execution lien, nor can he
claim that the proceeds of the sale, which was under defendant’s execu-
tion, should have been applied on his excention, much less that he can

recover of us.

See authoritics cited below.




2d. Therc was no actual nor constructive levy under plaintiff’s ex-
ecation. The sheriff evidently did not intend to do any thing under
plaintift’s execution, or to to have any thing he did, apply or operate
thereon ; he endorsed no levy on it; he did not advertise under it; he
returned it, and still held on to defendant’s execution. (See record pp.
15, 19, 20, 21.) He returned on plaintift’s execution that he had made
no levy on it, and could find no property on which to levy it, (sce p. 15
of Record) and returned on our execution that he had levied and sold
by virtue of that. (See Record pp. 13, 14.) If the sheriff did wrong,
the remedy is against him, but the law will not intend a levy and sale
for the benefit ot plaintiff’s execution under these circumstances.
MeClelland ». Slingliff, T Walts. & Serg., 185.
Marteroft v. VanAntwerp, 3 Cow., 334.
DBliss v. Watkins, 16 Ala., 229.
Garner v. Willis, Breeze, 290.

I1I1.

The action for money had and reccived cannot be sustained by a
plaintiff for money received by the defendants, as the sum in controversy
here was received from the sheriff. The money must have belonged to
plaintift.

1 Ch. PL., 552 (353).
Thurston v. Mills, 16 LKast., 274-5.

That was not the case, for the reasons stated under Point II., and
further, because the money was the proceeds of McKinlay’s goods.
Hotehkiss v. Me Vicker, 12 John., 407.
Catlin v. Jackson, 8 John., 520.

One essential difference between the cases cited by the plaintiff in
the Court below, (2 W. Black., 827, 8 Wilson, 307; 1 M. & §., 583, 57
E. C. L., 225;) and this case, is, that in those cases, property which the
law had vested the plaintiff with title to, had been sold, and the proceeds
paid to the defendants.

3d. Again: The defendanis were in no privity with the plaintiff.
They received this money only in the capacity of creditors of McKinlay,
to pay part of their debt, and it was so applied, and they received it from

the sheriff; wlo chose to pay it to them.
LEngland v. Clark, + Scain., 486.

The case of Zhompson v. Merriman, 15 Ala., 166, cited by plaintiff
in the Court below, is in conflict with 8 Campb., 260; 2 C. P., 103
Note, 12 Eng. C. L.; 2 Wilson, 140.




4th. Even though the plaintiff’s execution should have had prior-
ity over defendants’ execution, still there is no reason in conscience or
equity why they should recover from the defendants. Defendants’ judg-
ment was an honest debt and an older judgment, and the moncy was
honestly and equitably applied to pay it in part.

IV.

The defendants’ execution was of force, and entitled to priority, and
was not annulled by the agreement, pp. 16, 17, 18. McKinlay violated
an capress condition of the agreement by breaking up and going away,
which avoided the agreement. (See agrecement—Holt’s testimony, end
of p. 20; Downs’ testimony, p. 24¢.) Plaintiff was no party to the agree-
ment. (See end of p. 15.) If the legal cffect of the agreement was to
suspend and stay the execution of defendants, plaintiff’s execution did
not intervene during the stay. Our levy was in Deec., ’57 (sce pp. 13,
14); plaintift’s exccution was issued March 19, ’58 (sce p. 19).

Ve

This cause was tried by the Court, by agreement of the parties, and
the only matter which, under the statute, can be assigned for error,
(there being no cxceptions relating to the admission or exclusion of tes-
timony,) is ‘ the final judgment of the Court upon the law and evidence.

2 Revised Stat., chap. 83, sec. 22.

WM. A. PORTER,
Aty for Def’ts in Lrrors
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OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

WILLLIAM P. ROSS,
LPlaintiff in Error.

Vs.
JOHN H. WEBER, awp

JAMES B. ALLEN,
Defendants in Error.

ABSTRACT OF RECORD.

The action was assumpsit in the Superior Court of Chicago.

The declaration of the plaintiff below, who is also plaintiff in
error, was the single count for money had and received, with a bill
of particulars, claiming that the Sheriff of Cook county paid to
the defendants the proceeds of the goods of one McKinlay, which
he should have paid to plaintiff.

Plea non assumpsit, with notice of former verdict against the
Sheriff for the same money, which verdict the plaintiff remitted.
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10 11

13

(2)
Affidavit of merits by one defendant.

Verdict and judgment for defendants. .

Bill of Exceptions—showing that the defendants had a judg-
ment and execution from the Cook county Court of Common Pleas,
which execution the Sheriff of said county levied on the goods of
one McKinlay, on the 20th day of December, A. D. 1857, and
sold the said goods under said execution on the 16th day of August,
A. D. 1858.

The execution was dated September 24th, 1857.

The Sheriff paid over to the defendants, of the proceeds of said
goods, $212.49, the sum now in dispute.

The plaintiff obtained a judgment in the Circuit Court of Cook
county on the 19th day of March, A. D. 1858, against said
McKinlay, and on the same day issued execution and placed it
in the Sheriff’s hands:

The Sheriff returned the éame nulla bona. Returnis dated June
17, 1858.

On the 3d day of October, A. D. 1858, the creditors of said
McKinlay, incluﬂihg said-defendants, but not including the said
plaintiff, made an agreement of compromise with said McKinlay by
which he agreed to “remain a resident of, and carry on business
in the city of Chicago during the” space of six months then next
following, and declaring that ‘ unless he so does, this agreement
shall be utterly void,” and by which his creditors agreed to accept
of him, to be paid within six months, 50 cents upon the dollar for
his debts to them in full satisfaction, and agreeing not to sue him,
or take out execution against him during said six months for any-
thing then owing to the mand, that “any execution already issued
for the collection of any debt or other demand be immediately
stayed and no further proceedings shall be had or taken thereon.”
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20 21

o
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(3)

The testimony of Thomas J. Holt, deputy Sheriff, that he was
the deputy who had both of said executions to execute; that a
conversation between the attorneys of the plaintiff and defendants
occurred, before the sale, in his presence, in which each claimed
that the proceeds of the goods of McKinlay should be applied to
their respective executions and that he paid over to defendants
under an indemnity ; that plaintifi’s attorney claimed in that con-
versation that defendant’s execution was dormant; he did not
know when the plaintiff’s execution was returned, but the practice
was to return them to the clerk of the Sheriff on the Sunday after
they had run out, but date the return back so as to appear to be
at the return day; testified both that he could not and that he
might have held the writ two months aftar the date of the return—
could not remember whether it was in his hands at the time of

the sale.

An execution from the Circuit Court in favor of one Bolton
against the said McKinlay; dated December 8th, 1857, and levied
upon the same goods on the 20th of December, 1857, which was
stayed by the order of Court, which was marked filed by the
clerk. of the Circuit Court September 25th, 1858.

: :The testimony :of Timothy M. Bradley, Sheriff’s clerk, that the
Bolton execution was carried up to the office of the clerk of the
Circuit Court, from the Sheriff’s office, on the 25th day of Septem-
ber, 1858. Did not know anything about the plaintiff’s execution,
as it was not entered on the Sheriff’s books.

The testimony of Silas W. Nott, deputy clerk of the Circuit
Court, that the plaintiff’s execution is marked filed September
25th, 1858, in his hand-writing. Since the Spring of 1858 all
executions are returned by the Sheriff to him and marked filed

at the time they are brought in. Has no recollection when the




(4)

execution was returned, hut inferred that was the date, from the
uniform practice of the office. Sometimes papers are not marked
filed when brought in, but generally they are. Would not swear
that the execution was not returned at the date of the Sheriff’s
return, June 17th, 1858.  When executions are returned no part
satisfied, they are generally laid upon his book, unless there has
been money paid on it, in which case it might go to another deputy.

An agreement between McKinlay and his creditors dated October
3d, 1857, to which defendants were parties, but plaintiff was not,
that an assignment of his property, made by McKinlay to plaintiff,
should be cancelled and the property pass again into the possession
and control of McKinlay.

That before the commencement of this suit the plaintiff sued
the Sheriff for a false return of his execution and obtained a ver-
dict for $660.16, of which the sum now in controversy formed a
part; and that the Sheriff moved for a new trial, which the.Court
ordered should be granted unless the plaintiff W_ould remit the
sum in controversy,which plaintiff did, and took a judgment against
the Sheriff for the residue.

The testimony of H. G. Downs, that he was one of the creditors
of McKinlay who signed the agreement with him.

He has not been in business in Chicago since the levy —- went
to St. Louis — did not pay witness, who sued him and got judg-
ment within six months, on a demand included in the agreement.

This was all the evidence.




(3)

*“ The Court decided that the defendants were entitled to a ver-
“dict. The Court in assigning reasons for this opinion, stated
“that he regarded the former vecovery of the whole sum by the
“ plaintiff, of the Sheriff, and a voluntary remittitur of the sum
“in controversy from the verdict rendered in that case and taking
“a judgment for the balance, as a merger and extinguishment of
“the plaintiff’s claim, and he could not thus split up a cause of
“action ; especially where he had recovered the whole sum from
‘“the Sheriff, there could be no pretence of his right to recover
“again from the defendants; and that the plaintiff could not by
“his remittitur give himself a right of action for the points which
“he had voluntarily surrendered. Besides, the Court doubted
“whether the necessary privity had been shown between the
“plaintiff and defendants. Believing that the defendants were
“entitled to a verdiet, the Court did not deem it necessary to
“ pass uvon all the facts which had been proved by the defence,
“and rendered a verdict in favor of said defendants, to which
*“decision of the Court the plaintiff then and there excepted, and
“then and there moved for a new trial in the cause on the ground
“that the Court erred in law in deciding the said cause, which
“ motion the Court then and there overruled, to which last decision
“of the Court the plaintiff also then and there excepted.

The plaintiff brings the cause to this Court by writ of error and

assigns for error—-

That the Court erred in finding a verdict-for defendants.

That the Court erred in denying plaintiff’s motion for a new
trial
And that the Court erred in giving judgment for defendants
instead of for the plaintiff.
JOSEPH E. GARY,
Attorney for Plaintiff'in Error.
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SUPREME COURT

OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

WILLLIAM P. ROSS,
LPlaintiff in Error.

Vs.
JOHN H. WEBER, anp
JAMES B. ALLEN,
Defendants in Error.

ABSTRACT OF RECORD.

The action was assumpsit in the Superior Court of Chicago.

The declaration of the plaintiff below, who is also plaintiff in
error, was the single count for money had and received, with a bill
of particulars, claiming that the Sheriff of Cook county paid to
the defendants the proceeds of the goods of one McKinlay, which
he should have paid to plaintiff.

Plea non assumpsit, with notice of former verdict against the
Sheriff for the same money, which verdict the plaintiff remitted.
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(2)
Affidavit of merits by one defendant.

Verdict and judgment for defendants.

Bill of Exceptions—showing that the defendants had a judg-
ment and execution from the Cook county Court of Common Pleas,
which execution the Sheriff of said county levied on the goods of
one McKinlay, on the 20th day of December, A. D. 1857, and
sold the said goods under said execution on the 16th day of August,
A. D. 1858.

The execution was dated September 24th, 1857.

The Sheriff paid over to the defendants, of the proceeds of said
goods, $212.49, the sum now in dispute.

The plaintiff obtained a judgment in the Circuit Court of Cook
county on the 19th day of March, A. D. 1858, against said
McKinlay, and on the same day issued execution and placed it
in the Sheriff’s hands.

The Sheriff returned the same nulla bona. Returnis dated June

17, 1858. b

On the 3d day of October, A. D. 185‘, the creditors of said
McKinlay, including said defendants, but not including the said

plaintiff, made an agreement of compromise with said McKinlay by

which he agreed to “remain a resident of, and carry on business
in the city of Chicago during the” space of six months then next
following, and declaring that ¢ unless he so does, this agreement
shall be utterly void,” and by which his creditors agreed to accept
of him, to be paid within six months, 50 cents upon the dollar for
his debts to them in full satisfaction, and agreeing not to sue him,
or take out execution against him during said six months for any-
thing then owing to the mand, that “any execution already issued
for the collection of any debt or other demand be immediately
stayed and no further proceedings shall be had or taken thereon.”
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(3)

The testimony of Thomas J. Holt, deputy Sheriff, that he was
the deputy who had both of said executions to execute ; that a
conversation between the attorneys of the plaintiff and defendants
occurred, before the sale, in his presence, in which each claimed
that the proceeds of the goods of MecKinlay should be applied to
their respective executions and that he paid over to defendants
under an indemnity ; that plaintiff’s attorney claimed in that con-
versation that defendant’s execution was dormant; he did not
know when the plaintifl’s execution was returned, but the practice
was to return them to the clerk of the Sheriff on the Sunday after
they had run out, but date the return back so as to appear to be
at the return day; testified both that he could not and that he
might have held the writ two months aftar the date of the return—
could not remember whether it was in his hands at the time of

the sale.

An exeéutiqn from the Circuit Court in favor of one. Bolton
against the said McKinlay, dated December 8th, 1857, and levied
upon the same goods on the 20th of December, 1857, which was
stayed by the order of Court, which was marked filed by the
clerk of the Circuit Court September 25th, 1858.

- The testim(;ny of Timothy M. Bradley, Sheriff’s clerk, that the
Bolt_oﬁ ex_ecutibh,was carried up to the office of the clerk of the
Cireuit Court, from the Sheriff’s office, on the 25th day of ‘Septem-
bél‘,-1858. Did not know anything about the plainti_ff 's execution,
as it was not entered on the Sheriff’s books. -

..

The testimony of Silas W. Nott, deputy clerk of the Circuit
Court, that the plaintiff’s execution is marked filed September
25th, 1858, in his hand-writing. Since ‘the Spring of 1858 all
executions are returned by the Sheriff to him and marked filed
at the time théyﬁre brought in. Has no recollection when the
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)

“ The Court decided that the defendants were entitled to a ver-
“dict. The Court in assigning reasons for this opinion, stated
“that he regarded the former vecovery of the whole sum by the
“ plaintiff, of the Sheriff, and a voluntary remittitur of the sum
“in controversy from the verdict rendered in that case and taking
“a judgment for the balance, as a merger and extinguishment of
“the plaintiff’s claim, and he could not thus split up a cause of
“action ; especially where he had recovered the whole sum from
“the Sheriff, there could be no pretence of his right to recover
“again from the defendants; and that the plaintiff could not by
“his remittitur give himself a right of action for the points which
“he had voluntarily surrendered. Besides, the Court doubted
“whether the necessary privity had been shown between the
“plaintift and defendants. Believing that the defendants were
“entitled to a verdict, the Court did not deem it necessary to
“ pass uvon all the facts which had been proved by the defence,
“and rendered a verdict in favor of said defendants, to which
“decision of the Court the plaintiff then and there excepted, and
“then and there moved for a new trial in the cause on the ground
“that the Court erred in law in deciding the said cause, tvhich
“ motion the Court then and there overruled, to which last deeision
< of the Court the plaintiff also then and there excepted.

The plaintiff brings the cause to this Court by writ of error and
assigns for error—- :

That the Court erred in finding a verdict fblj_ defendants.

That the Court erred in denying plaintiff’s 4notion for a new
trial.

Aund that the Court erred in giving judgment for defendants
instead of for the plaintiff.

JOSEPH E. GARY,
Attorney for Plaintiff in Error.
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S L RNV @ @R
OF ILLINOITS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

WILLLIAM P. ROSS,
Plaintiff in Error.
Vs.
JOHN H. WEBER, anxp
JAMES B. ALLEN,
Defendants in Error. )

PLAINTIFF'S POINTS.

I.

The defendant’s execution against McKinlay was dormant and
void as against the plaintiff’s execution by the effect of the agree-

ment of October 3d, A. D. 1857.
Knower vs. Barnard, 5 Hill. R. 337.

And therefore the money obtained for the sale of the goods
should have been applied to the plaintiff’s execution. 1bid.

Lambert vs. Paulding, 18 John. R. 311.




Sawle vs. Painter, 16 E. C. L. R. 37.
Peck vs. Tiffanny, 2 Comstock R. 451.
Richards vs. Allen, 3 E. D. Smith R. 399.

IL.

There is sufficient privity between the plaintiff and the defend-
ants, or rather the law creates the necessary privity, to sustain

the action against them.

Huall vs. Marston, 17 Mass. R. 574-9.

Ex'rs of Ashe vs. Ex'rs of Livingston, 2 Bay. R. 80.
Thompson vs. Merriman, 15 Ala. R. 166.

United States vs. Waterbury, Davies R. 154.
Cooper vs. Wrench, 16 B. C. L. R. 51.

Garbett vs. Veale, 48 Ibid 406.

Marsh vs. Keating, 27 Ibid 604.

Litt vs. Martindale, 86 Ibid 314.

9 W. Bl R. 827, 3 Wilson R. 307, 1 M. & S. 583. -
3 Gill. 502, 15 IIl. 172, 20 IIl. 663, 16 Iil. 32,
Y Burrows, 1005-8-12.

ILI.

The suit against the Sheriff, without satisfaction, is no bar.

The recovery of a part.of the proceeds of the goods in that action,

is not a splitting of the cause of action, for the reason that his
liability did not extend to the sum now in controversy; he having
paid it over to the defendants in good faith; and the defendant’s
liability only extended to the sum now in controversy, as they
never received any more.

. The plaintiff never had one entire cause of action for the whole




(3)

proceeds against anybody, but did -have two causes of actions

against different persons, for different sums.

How can his obtaining and releasing a verdict against the wrong

person prejudice his claim against the right one?

The Sheriff was liable for so much of the proceeds as he had not
paid over,and could not defend himself under any supposed priority
of defendants’ execution after he had returned it, so that in that
action against him, the defendants’ execution cut no figure.

Towne vs. Crowder, 12 E .C. L. R. 614
Paton vs. Westervelt, 2 Duer R. 362, 389.

This last case also decides that the plaintiff never had any
cause of action against the Sheriff for the money now in contro-
versy.

JOSEPH E. GARY,
Plaintif’s Att'y.







%MZL/LM //ézj/

pe——r

%—C/c(/%u«_; = c o %&Zaé £rar /&Wj

@/»j »C/JO/CQ Can /&écAége,

4/ MW/ A /é/?AMW \

/%Z/ @MM%Q tor P

;zé/%w N SN o
M/‘%? e

R 4077 il
&ﬁ %7%4/@/%/@% e
W7%44M¢17%%

6/ ﬁ&; - o i i %L,;:é
| 27

%g(ﬂw///fg

/Z/Lt/% C%_/fzwv‘%‘ % ép@%/ /y//Ztée

\




T DR,
&%/75;,47 i,

/ﬁz/ A, =
et W

WV /4)/6/5‘% (2t e

Tl 5(/(/«_%

R
Tkl 2l %%

/W%-/ ﬂ@ wf/%/{%/i}?




% Ao %%egm L i 4

Gt N i o ) | |

‘%ﬂm@ % Ak :
S D T L SR, A

<25

R A
g 4T, ,

k9 Af B ey Azt _
Ao il Fone S S T e o it 2P|
B ity Aoatoc dtetcrston ¥ s 47
Botvie Hine 57 Gl fainy Loz Hiiz
Fer Zrro ,M%/@(x@ ”’W’?’ %A‘:
W ot la> STt oy S A et |
St $Foro citesy fivismms btz AT

= () T

el v A

3




QW KRF S OF 5 .
RN RS - CERIC A,
STATE OF ILLINQIS, COUNTY OF COOK, SS.
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(“‘Co.'/f‘ltaﬁ, lefote the Jenctalle, the Pudages of the Juprerict LGourt of fhicaqe, within
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Present, The Honorable %411%7 /4 %/Zé///(/ '
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e .
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___Q&&/L/h/ )é/ EX—_ Prosecuting Attorney.

A 4///2/77/.%;4// Sheriff' of Cook County.
Ao A
Attest, %//a, vonta X

and. of the JIndefrendence of the [flnited Htates of FHmerica

__Chief Justice of the
Superior Court of Chacago.

Judges.

Clerk.
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