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Sugreme Gowt of Jllinois--Secowd Grand Division,

JANUARY TERM, 1864.

PHILIP MYERS.

V8.
MASON M WRIGHT,
This is a bill to forclose a mortgage in the Circuit Court of Ford County.

Philip Myers gave his three promissory notes to Squire Cunningham as fol-
lows: Dated Sept. 1, 1859, first, for $355 78, due in two years, six per cent.
interest ; second, for the sum ot §300, due in one year, six per cent. interest;
third, for the sum of $194 22, due Sept. 1st, 1862—Ilast note drawing ten per
cent interest, paid half yearly in advance. To secure the payment of said notes
a mortgage was given on certain lands in the county of Ford, and to forclose
which mortgage this suit was brought.

It is alleged in the bill that the $300 note was by mistake made for $300 when

in truth and in fact it should have been made for "$350; ;

And the $355 78 note was assigned as follows :

“Pay Mason M. Wright, Squire Cunningham.” ;
: l’{‘he note for $300, but which is alleged should be for $350 is endorsed as
ollows :

¢‘I sine the within two hundred dollars fifty cents over to David Patent at Ten
Mile Grove; the balance to be paid to S. Cunningham when due—June 12,
1860;” also, the following: “Pay two hundred and fourdollars of the within, to
Soloman Wilson, June 21st, 1861. Pay Mason M. Wright the within note and
interest.” S. CUNNINGHAM.

}’Jﬁppeal from Ford.

At the May ter=s; 1863 of said Court, the said--cause of foreclosure-came-on—

for trial, and thereupon Philip Myer, by his solicitor, filed his demurrer to said
bill, alleging as a cause of special demurrer that David Patent, Solomon Wilson
were not made parties in said bill. The Court overruled said demurrer, and a
decree of foreclosure and sale pro confesso was taken against said Philip Myer.
Whereupon, said Philip Myer prayed an appeal to this Court. An appeal was

‘granted on conditions which have been complied with.

Errors assigned :

And now comes thesaid appellant, Philip Myers, and says that in the record
and proceedings aforesaid, and in rendering the decree aforesaid there is mani-
fest error in this—

1st. That the said Circuit Court in overruling said demurrer of the said ap-
pellant, to the said bill of complaint of the said complainant, for that it appears
by the bill of complainant that David Patent, Solomon Wilson and Squire Cun-
ningham were necessary parties to said action.

2d. That the proper parties were not made in said bill as shown from the
record.

And the said appellant prays that the decree aforesaid, for the errors aforesaid
and for other errors in said record and proceedings may be reversed and held as
nought, so that he may be restored to all rights, &e.

E. S. TERRY, and
L. WELDON,
LHor Appellant.
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Sugreme Gourt of Jlinois—-Second Grand Bivision,

JANUARY TERM, 1864.

PHOILIP MYERS.

V8. Appeal from Ford.
MASON M. WRIGHT,

Suit to foreclose mortgage on two notes—three notes in mortgage.

First note partially assigned to Patent and Wilson ; then assigned to Wright;
second note assigned to Wright; third note, assumed by appellant to be unpaid
and in hands of Cunningham, original payee.

Demnr to bill—becaunse Patent and Wilson were not made parties, they have
an interest in money when collected. Cunningham not being made a party is
assigned as one of the errors, ppearing on face of record.

Cunningham is a necessary party, he had aright to redeem from sale the first
two notes, Le has right to defend in this suit by ﬁlowing that notes have been paid
to Wright. Thereby protecting property for the paymentof his own note. 1le
is necessary party, see 2 Ben. Mon., p 29.
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PHILIP MYER, . al., Appellants,
vs.
MASON M. WRIGHT, Appellse.

OOMPLAINANT SUBMITS THIS CASE ON THE FOLLOWING POINTS.

Copy of one of the Notes sought to be foreclosed :
“ SEPTEMBER 1sT, 1859.

“One year after I promise to pay Squire Canningham or order three hun-

“dred dollars, for value received, with six per cent. interest from date.
« PHILIP MYER.”
These are the endorsements:
Lst. “Isine the within two hundred and four dollars fifty cents over to David
“Patton, at Ten Mile Grove, the balance to be paid to S. Cunningham,

“when due. June 12th, 1860.”

2d. “Pay two hundred and four dollars of the within to Solomon Wilson.
“ June 21st, 1861.
3d. “Pay Mason M. Wright the within note and interest. :

“S. CUNNINGHAM.”

Points made by -Appellee.

1st. The first two endorsements are not signed by Cunningham, payee; they
are merely requests on the part of payee to payor to pay amount of en-
dorsements—the payee still holding the note; and on the non-payment, it
was3 returned to Cunningham.

ad. The second eadorsemznt shows that the note was still in Canningham’s
possession, and owned by him  If it had passed out of his possession, he
could not have made the endorsement.

8d. The last assignment to complainant was subsequent in point of time to
the other two, and was nof partial, but fuil and complete, and carried the
entire interest of payeeto ths note. This assignment is signed by payee,
which alone could carry his interest in the note.

4th Payee, Canningham, cou'd not assign the note in part; and had he as-
signed, by signing hisnams, a partial interest in said note, itwas void at
law: and the faot that he subsequently assigned his entire interest, shows
that he so considered it: that the other supposed assignments having
proved fruitless, and the note still remaining in his possession, he now aJso-
lutely endorses said note, thereby conveying the legal interest.

5h. The only errors assignzd by respond=nts are that David Patton, Solo-
mon Wilson, and payee Cunaningham, by virtus: of pretended assignments,
ought to have b2en made parties: the Court will not look for others.

6th. There can be no pretence that Cunningham has any interest in the said
note ; his assignment to complainant being absolute.

A.E. & O. F. HARMON,
Solicitors for Appellee.
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