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the gL’ng_tL{.—-«% L//’//[/ A
Present, The Honorable ,J f/)’/)’,?}/lk Q/Z A / Clhief Justice of the }

Superior Court of Chicago.
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('/fév/ hom = é '/, e ‘.‘7/ Shereff of Cook County.
Attest, /) %/Jo/tlm) J/ ‘L//n ol oL / Clerk.
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SUPREME COURT OF ILLINOIS

APRIL, TERM, 1864.

T

JOHN R. MILLS,
S\ Derexpants’ Poinrs.

BERNARD IEENEY, ¢ d.
i

The statement in the petition is sufficient to bring the case

within the statute. The entire work was to be completed on or

before the 15th June, A. D. 1859. This evidently included the

extra work. Payment was to be made as follows, viz: 425 when the

building should be ready for lathing, and the balance when the

building should he completed.

8 e %
It is not for the defendant to complain that the suit was not
brought within six months from the time the debt was due.
R. S Chap. 55, See. 24.
- There is no presumption or evidence that there was any other
creditor or incumbrancer. If there were any, not having heen made

parties, they would not be affected by the decree.

qEIEATE

As to the objection that the deciee is for more than was claimed
in the petition, no such question was made in the court below. The
parties were both present at the time, and no objection was made
that the finding was for more than was claimed. Nor is this
assigned for error on the record in this court. The assignment of
errors contained in the printed abstract of the plaintiff is not the
same as the one on the record.

FARWELL & SMITH
Soliitors for Defendants.
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STATE OF ILTINe Sl @e Peaple of the State of Ilinois

~

$ d — _Greeting:

To the Clerk of the J ........................ Court Licco

%Bwuﬂlj , Ch the record and /&zw&c&éﬂ'y/{. as also o the rendidion/ %)
@ /&/2(5 which was o/ {/&/ﬂ.j JL LAt < ‘
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s we' are/ &}%ézwcf/ /7}3 ................................
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(3)

ASSIGNMENT OF ERRORS.

And now comes the said John R. Mills, by Knox & Reed, his attor-
neys, and says that there is manifest error in the record and proceedings
aforesaid, and in the rendition of the decree aforesaid, in this, to wit :

1. The court erred in overruling the demurrer to the petition.

2. The court erred in rendering the decree aforesaid, in manner and
form as aforesaid.

3. The petition is insufficient to give the court jurisdiction.

4. The comrt erred in rendering a decree for a greater amount than
was claimed in the petition.

POINTS FOR PLAINTIFF IN ERROR.

This was a proceeding to enforce a mechanies’ lien.

The petition shows, that on the 27th day of September, A. D. 1858,
a contract in writing was made, whereby the defendants in error
agreed to do the carpenter and joiner work upon the dwelling house
“ mentioned in the petition, within three years, by and at the time men-
“ tioned in said contract, to wit., on or before the 15th day of June, A.
“D. 1859.” (See page 2 of the record.)

We submit, that this account is insufficient, for the reason that the
time within which the contract was to be performed is not alleged with
sufficient certainty.

21 1ll., 425—431—437.
22 I, 252.
24 T11., 197.
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(4)

The petition shows, that the payment of a part of the price for per-
formance of the work was to be made * when the house should be ready
¢ for lathing.” It does not state when the house was to be ready for

lathing.

We submit, that this is insuflicient, for the reason that it is impossible
to determine from such averment when the payment of the said $425
was to be made.

The time of payment must be fixed and certain (sec cases cited above).

The petition provides that the plan of the house might be changed or
modified by the plaintiff in error by conferring with Boyington, the
architect; and that the plaintiff in error should ¢ pay for the extra work
¢ done in consequence of such change or modifications, in the ratio such
¢ additional work should bear to the work agreed to be done under the
¢ contract, to be determined by the architect.”

The petition shows, that the defendants in error performed exira work
and labor to the amount of $535.20, which said Boyington has certified
to be correct.

The petition claims, that the said sum of $585.20 is due under and by
virtue of said contract, and prays for a lien for that sum.

‘We submit, that the petition is clearly nsufficient as to the said claim
of $585.20, for the reason that the petition fails to show when the said
extra work was performed or to be performed; and entirely fails to show
when the payment therefor was to be made. In this, we think the peti-
tion is defective and insufficient. \ :

24 T11., 110—197, and cases there cited.
21 Ill., 435—4317.

As it is uncertain, from the petition, when the last payment was to be
made, it is impossible to determine whether this suit was commenced
within six months after the last payment was due and payable.



()

It the mechanic or material man may commence his suit against the
debtor to enforce the lien, after six months from the time the last payment
becomes due, he should allege in his petition that there are no creditors
or incumbrancers who would be injured by the proceedings. This shounld
be required, that the court may know from the record that the mechanic
or material man is entitled to the lien sought by him ; for the reason that
the mechanic or material man, has no right to his licn as against credi-
tors or incumbrancers, after the expiration of six months from the time
the last payment becomes due.

If any time at all is stated in the petition when the last payment was

due (which we in no wise admit), such time was the 15th day of June,
A. D. 1859.

The petition was not filed until the 22d day of March, A. D. 1860,
which makes more than nine months after the last payment became due.

There is no averment whatever in this petition as to whether there
were any creditors or incumbrancers to be effected by the proceedings,
and the plaintiff in error, John R. Mills, is the sole defendant.

We submit, that the decree in this case is erroncous, for the reason
that the suit was not commenced within six months from the time the
last payment was due.

Cook et al. v. Vreeland, 21 1ll., 425-430.
Brown et al. v. Moore, 26 Il1., 421.

We submit, that the decree is erroneous, for the reason that it provides
for a sale of the premises if the amount found due is not paid in TEN
pAys. It should have given the plaintiff in error ninety days in which
to make payment.

24 T11., 551.
Claycomb v. Cecil, 27 1ll., 497.
Strawn et al. v. Cogswell et al., 28 Il1., 457.



(6)

The prayer for a lien is oNLy for the sum of $554.45 ; whereas, the decres
28 for $640.10.

‘We submit, that the decree should not be for a greater amount than is
claimed in the petition.

' Breese, 174.
3 Scam., 347.
2 Gil., 375.
19 IlL., 46.
22 I11., 2817.
24 111., 197.

In the case last cited, the court say :

“There is no rule of practice better settled than that it is error to
“ render judgment for a larger sum than that claimed in the declaration,
“ whatever the form of the action.”

KNOX & REED,
Attorneys for Plaintyf in Error.
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