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The subject matter of this controversy was tried as
an “‘agreed case” at the special November Term ’51
of the cireuit court of said county *‘by consent of par-
ties by their counsel, the cause was submitted to the
Judge of this court for trial, he to try matters of Taw
and fact.”  ¢The Plaintiff then produced as a witness
and offered to prove by Napolcon Xoscialowski’ (who
was draftsman of the contrict) “‘an expert engineer,
that according to the terms of the contract sued on, and
the length and depth of the diteh in said contract men-
tioned. there were (125 yards of exeavation in said
ditech.” A pro forma judgment in the agreed case
was rendered vs. M. for §31,55 from which Le appealed
to the Supreme Court and which was affirmed.  Sce
13th Illinois Reports.

T'o undermine the effect of said Judgment M. says in
his bill ““the depth of said ditch was not agreed upon,
and the rule referred to was adopted to determine the
depth, and it was this, two imaginary lines were to be
drawn and the average length of these lines (that is a
line from the bottom of the diteh to the upper edge of one
side of the ditch) was to be taken for the real depth of
the diteh, without reference to the actual depth of the
ditch, and by that length of line adopted as the depth
of the diteh, was the number of cubic yards of excava-
tion to be determined, whether said rule made it more
or less than the real quantity thrown out.”  Rccord 4.
«Phat said contract was reduced to writing partly by a
person eniployed for that purpose, and partly by said
committee, and in the writing of said contract a mistake
was made in this. The writer lailed to insert in the
contract that the length of the lines from the upper
edgo of the ditch to the centre of the bottom of the
ditch was to be taken and assumed as the depth of the
ditch, as agreed upon between the parties, bul in said
contract it s written, that said lines are £y be
drawn when the measurement s made : but the ob-
ject of drawing said lines is not given in the contract,
except that  dingram or a kind of unmeaning figure or
cross-section of the drain is given or made in the con-
tract, as a sort of explanation of said mode of measure-
ment. This contract so erroncously prepared was sign-
ed by your orator and the committee with (without?)
knowing of said mistake, or an understanding on the
part of your orator, that the contract did not set out the
true contract as it was made.””  Record 3, 0.

¢«Complainant sunposing he had a remedy at law to
collect said balance due and knowing nothing of the
mistake or error in writing said contract, commenced
suit in the Morgan Circuit Court for said balunce (al-
though it has since been discovered, and the factis now
here averred to be, that said court as a court of law,
had no jurisdiction of said ease.)

<At the trial of this cause, this David L. Hodges was
produced as a witness and the contract being in his
possession was produced in evidence, and then for the
first time the mistake in writing said contract was dis-
covered, and the said Long, Sibert and Thompson
fraudulently and dishonestly then souzht to, and
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did take advantage of said mistake,”’ &c.
T. ¢No final trial of this case was had in the said suit
at Iaw in the said eircuiv court, the jury having failed to
decide, and at the November Special Term of caid court
1851 the attornies for both parties made an agreed case
and took same to supreme Cowrt”” &e. Record 8. Bill
prays for direction of particular issue, Record 10, 11,
and two issues were diveeted, Record 17, 18.

The answer, Record 12 to 106, denies the allegations
of the bill, excepting the history of the litigation of the
partics resulting in-the agreed case and Judgment
thereon, and insists that that is a bar to the reliet sought
in the bill.

The issue (without specifying which) who found for
M. and motion for new trial was made and overruled,
Record 19.

Deeree rendered, Record 26, 27, depriving appellants
of the benefit and protection of results of agreed case,
taking away from them the $31,55 adjudged against
M. in that case, and is against Deagle as administra-
tor of Long de bonis propriis and nct to be paid by
heém in due course of administralion.

Assuming to be true (what we do not believe) that
the circuit court had no jurisdiction of the action at law
brought by M. on the discovery of that fact he ought to
have dismissed his action without driving it to two mis-
trials, and ought to have sought, on his own principles,
redress on other grounds and in another forum. DBut
with a full knowlcdge of the facts, and all the facts of
the case acquired at the first trial, alter a second mis-_
trial, he by his counsel makes an agreed case, (a vgry
broad and comprehensive remedy) saying and offexiyg
to prove by Koscialowski that by *‘the terms of the con-
tract sued on’> he was entitled to recover for (%25
yards of excavation, and being baflled in this, he now
says that this was all an idle unmeaning affair; that
there was o mistake behind it, of which he had been
long apprised, and that the Judgment in the agreed
case must be nullified and the costs of all the litigation
in which he had failed (and which he had paid) should
be refunded to him, and which is allowed by the Record
and proceedings of the court below, excepting in regard
to the claim for costs. Is this allowable? It is not,
it it be the interest of the State that there should be an
end of strife.  If noone should be vexed twice for the
same matter of litigation,  1E there be any such thing
as an estopple by former Judgmant or Decree, and cs-
pecially if it be true that a party shall not be tempted
by the policy of the law to resort to pexjury or subor-
nation of perjury to elude the consequences of his laches

or dormancy.
An Agreed Case, with reference to existing and

known facts, must be an estoppel, as to the scope of
litigation, unless a party litigant has a right, on sugges-
tion of falschood or honest mental reservation, to sct
aside the result of any agreed case.
BROWN & SMITI,
Attys, for Appellunt..
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