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STATE OF ILLINOIS; SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ALEXANDER WHITEHALL,
vS. Appeal from Iroquots.
JOEL R. SMITH.

ABSTRACT OF THE RECORD.

Tuis was an action on the case for a malicious prosecution,
commenced by appellee against appellant at the April term, A. .
1856, of the Iroquois Circuit Court.

The declaration in the first count alleges, in substance, that the

. defendant, about Feb. 27, 1856, went before one Samuel M.

Ayres, a Justice of the Peace, of said County, and maliciously,
and without probable cause, on oath, charged the plaintiff, with
one William Smith, with having feloniously stolen seven head of
steers, (oxen,) wagon and one prairie plow, and four yokes—
the property of defendant, worth $400; and thereby procured
Ayres to issue his warrant for apprehending the plaintiff and
bringing him before said Ayres, Justice, &c., and maliciously
and without probable cause, procured plaintiff to be arrested on
said warrant and imprisoned and detained, &c., and caused plain-
tiff to be taken before said Justice, who examined and dis-
charged the plaintiff, acquitted of said charge.

The sccond count alleges that the defendant, &c., maliciously
and without probable cause, charged plaintiff upon his corporal
oath, with having committed certain offences punishable by law,
to wit: feionies; and procured plaintiff to be arrested by his
body, &ec., and imprisoned, &c., when plaintiff was discharged
and acquitted of said offence.

Damages $5,000.

At the November term, 1856, the defendant pleaded not
guilty.

At the April term, 1857, a trial was had before a jury. The
Jury returned the following verdiet: “ We, the jury, find for the
“ plaintiff, and assess his damages at two hundred and fifty
“ dollars.”

The Court rendered judgment on the verdict and for costs.—
Defendant moved for a new trial, which was overruled, and de-
fendant prayed an appeal which was allowed, and bond given.
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The Bill of Exceptions states that on the trial the plaintiff
called one H. C. Bryant, who testified that he was a Justice of
the Peace of said County, and that when Sam’l. W. Ayres went
away to Virginia, he left his books and a box of papers, saying
to him that there was the book and papers belonging to his
office ; defendant objected and the Court overruled the objec-
tion, and allowed the witness to make the statement. Witness
then stated that he never made any examination till the com-
mencement of this trial, for the affiidavit and warrant sta-
ted in the declaration, and that he had only examined the
box which had been kept open on his desk since said Ayres had
left, and he couldn’t find them there, and he had then examined
every place in his office where the papers might have been
placed, and he couldn’t find them ; that Ayres generally pinned
his papers to the docket, and he had examined the docket, as
Ajyres called it, and he couldn’t find them; that Ayres haa left
other papers with G. B. Joiner, but what they were, he didn’t
know. Witness gave further testimony tending to identify the
docket as being the docket of said Ayres; that Ayres gave it to
the witness saying it was his docket; and he (witness) believed
it to be his docket; that he knew Ayres’ signature, and he be-
lieved that to be his signature ; to all which defendant objected
—objections overruled. Plaintiff then offered the docket in evi-
dence-—objected to by defendant ; objection overruled by the
Court.

The plaintiff then called S. A. Washington, to prove the con-
tents of the affidavit and warrant. Defendant objected ; the
Court overruled the objection, and allowed the witness to testify
what he belicved those two papers contained.

The plaintiff then offered in evidence a memorandum signed
by S. M. Ayres, J. P., as follows :

ProrLE oF THE Srate oF ILLiNors,
8. -
Joer R. Syt Axp War. Syrri. j‘

Aftidavit filed and sworn to Feb'y. 27, 1856. Warrant issued
27 day of February, A. ». 1856, returnable forthwith, and sub-
peena in behalf of the plaintiff, Feb. 28, 1856. Two subpcenas
issued in behalf of defendants, and one in behalf of plaintiff, Feb.
29, one subpeena issued in behalf of defendant. The body of
the above prisoners were delivered in Court, and this suit dis-
missed for want of jurisdiction.

S M. AYVRES G2

To the reading of which defendant objected ; objection over-
ruled, and memorandum read. The witness, Washington, then
stated that the affidavit and warrant contained the property
named in the declaration, except the wagon, which he couldn't
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remember: that he moved to dismiss the proceeding for want of
jurisdiction, which the justice did, and the plaintiff’ and his son
were discharged : that record was made upon that affidavit and
warrant. To all which defendant objected ; objection overruled
and evidence admitted.

The plaintiff then introduced further evidence tending to
show that he took the property, which he was charged iith steal:
ing, with the consent of defendant’s agent, who had the property
in his possession ; and defendant introduced evidence tending
to show that after the commencement of this suit, the parties had
settled the matter in controversy.

The jury found a verdict for the plaintiff, and defendant
moved for a new trial, which was denied by the Court, and to
this, and the ruling of the Court in admitting secondary evidence
of the contents of affidavit and warrant, and admitting the dock-
et of Ayres and his declarations, the defendant objected; which
were overruled by the Court, and to all which the defendant
excepted.

Lrrors Assigned.
1st. The Court erred in admitting improper evidence.

2d. The Court crred in admitting secondary evidence of the
contents of written papers.

3d. The Court erred in excluding proper proof.

4th. The Court erred in overruling motion for new trial.

bth. The issues are not disposed of by the verdict.

6th. The Court erred in rendering judgment on the verdict:.
Tth. Verdict against law.

8th. Verdict against evidence.
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STATE -OF-1ELINOES; "SUPREME-COURT,-

THIRD GRAND DIVISION.

APRIL TERM, 1860. .

ALEXANDER WHITEHALL, l
V8. Appeal from Iroquois.
JOEL R. SMITH. f

ABSTRACT OF THE RECORD.

Tuis was an action on the case for a malicious prosecution,
commenced by appellee against appellant at the April term, A. .
1856, of the Iroquois Circuit Court.

The declaration in the first count a'lleges, in substance, that the
defendant, about Feb. 27, 1856, went before one Samuel M.
Ayres, a Justice of the Peace, of said County, and maliciously,
and without probable cause, on oath, charged the plaintiff, with
one William Smith, with having-feloniously stolen seven head of
steers, (oxen,) wagon and one prairie plow, and four yokes—
the property of defendant, worth $400; and thereby procured
Ayres to issue his warrant for apprehending the plaintiff’ and
bringing him before said Ayres, Justice, &c., and maliciously
and without probable cause, procured plaintiff to be arrested on
said warrant and imprisoned and detained, &c., and caused plain-
tiff to be taken before said Justice, who examined and dis-
charged the plaintiff, acquitted of said charge.

The second count alleges that the defendant, &c., maliciously
and without probable cause, charged plaintiff upon his corporal
oath, with having committed certain offences punishable by law,
to wit: feionies; and procured plaintiff to be arrested by his
body, &c., and imprisoned, &c., when plaintiff was discharged
and acquitted of said offence.

Damages $5,000.

'

At the November term, 1856, the defendant pleaded not
guilty.

At the April term, 1857, a trial was had before a jury. The -

jury returned the following verdict: * We, the jury, find for the
“ plaintiff, and assess his damages at two hundred and fifty
‘“ dollars.”

The Court rendered judgment on the verdict and for costs.—
Defendant moved for a new trial, which was overruled, and de-
fendant prayed an appeal which was allowed, and bond given.
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The Bill of Exceptions states that on the trial the plaintiff
called one I. C. Bryant, who testified that he was a Justice of
the Peace of said County, and that when Sam’l. W. Ayres went
away to Virginia, he left his books and a box of papers, saying
to him that there was the book and papers belonging to his
office ; defendant objected and the Court overruled the objec-
tion, and allowed the witness to make the statement. Witness
then stated that he never made any examination till the com-
mencement of this trial, for the affiidavit and warrant sta-
ted in the declaration, and that he had only examined the
box which had been kept open on his desk since said Ayres had
left, and he couldn’t find them there, and he had then examined
every place in his office where the papers might have been
placed, and he couldn’t find them ; that Ayres generally pinned
his papers to the docket, and he had examined the docket, as
Ayres called it, and he couldn’t find them; that Ayres haa left
other papers with G. B. Joiner, but what they were, he didn’t
know. Witness gave further testimony tending to identify the
docket as being the docket of said Ayres; that Ayres gave it to
the witness saying it was his docket ; and he (witness) believed
it to be his docket; that he knew Ayres’ signature, and he be-
lieved that to be his signature ; to all which defendant objected
—objections overruled. Plaintiff then offered the docket in evi-
dence-—objected to by defendant; objection overruled by the
Court.

The plaintiff then called S. 4. Washington, to prove the con-
tents of the affidavit and warrant. -Defendant objected; the
Court overruled the objection, and allowed the witness to testify
what he believed those two papers contained.

The plaintiff then offered in evidence a memorandum signed
by S. M. Ayres, J. P., as follows: ‘
PEOPLE OF THE STATE 0F ILLINOIS, )

vS. %
Joer R. Syrri axp Wi Swrra.

Affidavit filed and sworn to Feb'y. 27, 1856. Warrant issued
27 day of February, A. p. 1856, returnable forthwith, and sub-
pana in behalf of the plaintiff, Feb. 28, 1856. Two subpoenas-
issued in behalf of defendants, and one in behalf of plaintiff, Feb.
29, one subpeena issued in behalf of defendant. The body of
the above prisoners were delivered in Court, and this suit dis-
missed for want of jurisdiction.

S. M. AYRES, J. P.

r ] . . - . .

To the reading of which defendant objected; objection over-
ruled, and memorandum read. The witness, Washington, then
stated that the affidavit and warrant contained the property
named in the declaration, except the wagon, which he couldn’t
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remember ; that he moved to dismiss the proceeding for want of
jurisdiction, which the justice did, and the plaintift and his son
were discharged : that record was made upon that affidavit and
warrant. To all which defendant objected ; objection overruled
and evidence admitted.

The plaintiff then introduced further evidence tending to
show that he took the property, which he was charged with steal-
ing, with the consent of defendant’s agent, who had the property
in his possession ; and defendant introduced evidence tending
to show that after the commencement of this suit, the parties had
settled the matter in controversy.

The jury found a verdict for the plaintifl; and defendant
moved for a new trial, which was denied by the Court, and to
this, and the ruling of the Court in admitting secondary evidence
of the contents of affidavit and warrant, and admitting the dock-
et of Ayres and his declarations, the defendant objected, which
were overruled by the Court, and to all which the defendant
excepted. :

Jrrors Assigned.
1st. The Court erred in admitting improper evidence.

9d. The Court erred in admitting secondary evidence of the
contents of written papers.

3d. The Court erred in excluding proper proof.
4th. The Court erred in overruling motion for new trial.
. Bth. The issues are not disposed of by the verdict.
6th. The Court erred in rendering judgment on the verdict.
7th. Verdict against law.

8th. Verdict against evidence.
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